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I.—SOME RESULTS OF THE BENGAL 
TENANCY ACT. 

f | THE world has recently been startled by the discovery 
of gigantic frauds which spread ruin and desolation 
in the midst of thrifty and industrious communities. The 
doings of the Liberator Society, the Panama Canal 
Company, and certain banks and Trust institutions, are still 
fresh in the memory of the public; and it may be 
remembered that, in some of the criminal transactions 
referred to, officials of high rank, members of the Legisla¬ 
ture, and even members of the Government were found to 
have participated. The Government itself, however, not 
having been implicated in any instance, was able to exercise 

its powers for bringing the guilty to justice, and thereby 

> 

restoring public confidence. But when an unfair scheme 
emanates from a Government, and that Government is 
vested with extraordinary Legislative and Judicial powers, 
which enable it to give the force of Law to its arbitrary 
determinations, and to sit in judgment over its own acts, 
the Constitutional forces of society, intended for the 
repression of wrong-doing, become paralysed or mis¬ 
directed ; and national ruin and degradation are the 
inevitable results. .Rebellion, in such circumstances, has 
almost invariably been the outcome of popular suffering 
and discontent; but rebellion against an autocratic 
Government, supported by a strong military force,*must, 
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for a time, aggravate the public calamity, whatever refolds 
might ultimately ensue for the benefit of future generations. 
• These reflections are suggested by a Government land 
scheme, introduced into Bengal »in 1885, and which 
threatens to compass the ruin of the wealthiest province in 
our Indian Empire. Fragmentary information on the 
subject has now and then appeared in telegrams from India; 
but a complete and*just apprehension of the measure—of 
its objects and probable results—can be arrived at only 
through a retrospect into the administrative history of the 
ptovince. 

When the battle of Plassj\ in 1757, wrested Bengal from 
its Mahomedan conquerors, the country had been greatly 
impoverished by the rapacity of the invaders; and 
agriculture, which constituted its chief industry, was 
depressed to a very low condition. The British, on their 
accession to power, imposed upon land a tax equal to ten- 
elevenths of its rental, and reserved the right of enhancing 
their assessment every ten years, wherever the land should 
meanwhile have been improved, either by clearances and 
extended cultivation or otherwise. It will at once be seen 
that no stronger discouragement could have been offered to 
industry and to the employment of capital in agricultural 
enterpiise than the uncertainty thus introduced into the 
prospective demands of the Government; and this 
circumstance will, doubtless, in a great measure, account 
for the state of stagnation in whfch the country remained 
for nearly half a century after it came under British rule. 
The Governor-General wrote on the 18th September, 
1783 

** I may safely assert that one-third of the Company’s 
territory is now jungle inhabited only b)i»wild beasts. Will 
a ten years* f l$ase induce any proprietor to clear that jungle 
and encourage ryots to pome and cultivate his lands when, 
at the enjd of that lease, he must either submit to be taxed 
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ad ffibiium for the newly cultivated lands or lose all hopes of 
deriving any benefit from his labours, for which, perhaps, 
by that time, he«will hardly be repaid ? ” • 

A proposal was then‘submitted by the Governor-General 
for fixing the land-tax in perpetuity, as a measure calculated 
to encourage agriculture, lead to the production and 
accumulation of national wealth, aftd inspire the peojfie 
with loyalty and attachment to theif new rulers. The 
proposal was carefully considered for several years, both in 
India and in England ; Mr. Pitt brought his powerful mind 
to bear on the subject; and after an exhaustive debate fn 
Parliament, the proposed measure was sanctioned in 1792, 
and the requisite declarations were promulgated in Bengal 
on the first day of the following year. Regulation I. 
contains the following assurance:— 

“ The Governor-General trusts that the proprietors of 
land, sensible of the benefits conferred upon them by the 
public assessment being fixed for ever, will exert themselves 
in the cultivation of their lands, under the certainty that 
they will enjoy exclusively thre fruit of their own good 
management and industry.” 

The Preamble to Regulation II. gave the following 
pledges for the due performance of # the compact then con¬ 
cluded between the British Government' and the proprietors 
of land in Bengal:— 

“ All questions between Government and the landholders 
respecting the assessment and collection of the public 
revenue, and disputed claims between the latter and their 
ryots, have been cognizable in the Courts of Maal Adawlut 
or Revenue Courts. The Collectors of revenue preside in 
the Courts as judges, and an appeal lies frdm their decision 
to the IJoard of Revenue, and from the decrees of that 
Board to the Governor-General in Council in tlje^lepartment 
of revenue. The proprietors can newr consider the privileges 
which have been conferred upon them as secure, whilst the 
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revenue officers are vested with these judicial powers. 
Exclusive of the objection arising to these Courts from their 
ift*egular, summary, and often ex parte proceedings, and 
from the Collectors being obliged to Suspend the exercise 
of their judicial functions whenever they interfere with their 
financial duties, it is obvious that, if the Regulations for 
assessing and collecting the public revenue are infringed, 
the revenue officers themselves must be the aggressors, and 
that individuals who have been wronged by them in one 
capacity can never hope to obtain redress from them in 
another. Their financial occupations equally disqualify 
them for administering the laws between the proprietors 
of land and their tenants. Other security, therefore, 
must be given to landed property, and to the rights 
attached to it, before the desired improvements in 
agriculture can be expected to be effected. Government 
must divest itself of the power of infringing in its executive 
capacity, the rights and privileges which, as exercising the 
legislative authority, it has conferred on the landholders. 
The revenue officers must be deprived of their judicial 
powers. All financial claims of the public, when disputed 
under the Regulations, must be submitted to the cognizance 
of Courts of judicature superintended by judges who, from 
their official situations and the nature of their trusts, shall 
not only be wholly uninterested in the result of their 
decisions, but bound to decide impartially between the 
public and the proprietors of land, and also between the 
latter and their tenants. The Collectors of revenue must 
not only be divested of the power of deciding upoif their 
own acts, but rendered amenable for them to tlie Courts of 
judicature, and collect the public dues subject to a personal 
prosecution for every exaction exceeding*he amount which 
they are ^utWised to demand on behalf of the public, and 
for every deviation from *he Regulations prescribed for the 
collection of it. No power will then exist in the country 
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by wbichfcthe rights vested in the landholders by the 
Regulations can be infringed, or the value of landed 
property affected. Land must in consequence become the 
most desirable of all property, and the industry of the 
people will be directed towards those improvements in 
agriculture which are as essential to their own welfare as 
to the prosperity of the State.” • * 

The land-tax under the Permanent Settlement having 
been maintained at the excessive rate which had previously 
been imposed—but could never be realised—the landowners 
were, at first, unable to collect sufficient amounts of rent 
for the due discharge of the Government demand; and 
those among them who possessed no other means but their 
lands, lost their estates under a clause in the new 
Regulations which rendered land liable to attachment and 
sale for arrears, when the revenue was not brought in on 
the day fixed for its discharge. Notwithstanding this 
unfortunate circumstance, the national prosperity looked 
for by the authors of the P^^^ent Settlement, was fully 
realised. Under the protection afforded by the Regulations 
of 1793, industry and capital converted the jungles of 
Bengal into an almost uninterrupted field of cultivation; 
and while the land-tax in the province has ever since been 
collected with a regularity unknown in the rest of British 
India, new sources of revenue far exceeding the land-tax 
itself have sprung from the wealth produced by agriculture 
under the operation of the Permanent Settlement. 

“ The Bengal of to-day offers a startling contrast to the 
Bengal of 1793; the wealth and prospenty of the country 
have marvellously increased—increased beyond precedent— 
under the Permanent Settlement. A gfeat portion of this 
increase is due te the zemindari body as a whole, and they 
have been very active and powerful factors in the develop¬ 
ment of this prosperity.” (Se$ Burdwan Commissioner's 
Report , Gazette of India, 20th October, 1883.) 
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Meanwhile, the expenditure of the Government of India, 
under the irresponsible system of administration inaugurated 
in 1858, increased by nearly twenty millions a year—viz., 
from 34^ millions in 1856-57 to 53! millions in 1869-70; 
and among the many projects formed for increasing the 
revenue, a proposal was entertained to confiscate the wealth 
pro*duced under the Permanent Settlement, Regulations, 
through additional "burdens to be imposed on land, in 
violation of the pledge given in 1793. This dishonest 
proposal met, however, with strong opposition from the 
officials in India, through whose instrumentality it was to 
be executed; and when the Indian Secretary of State 
sought the support of his Council in the matter, he was 
told by one of its members : “We have no standing ground 
in India except brute force, if we forfeit our character for 
truth.” 

In short, the condemnation of the scheme by Anglo- 
Indian officials, both in India and in England, rendered an 
overt repudiation of public faith impracticable at the time. 

But the unfair project was not abandoned; covert and 
tortuous ways were resorted to for its accomplishment; 
and the conspiracy (if it may so be called) was prosecuted 
with an ingenuity and 3. perseverance worthy of a better 
cause. The first step was to destroy the safeguards which 
had been provided for the due performance of the compact 
of 1793. To this end the independent Law Courts then 
established were undermined and*weakened ; and the con¬ 
demned system of vesting Revenue officers with Judicial 
powers was revived, although its pernicious effects had been 
clearly demonstrated in the Preamble of Regulation II. 
The next step was to put such a construction on the 
compact of 1793 as would justify thfc Government in 
altering its conditions. After these preliminary steps, the 
object pi the scheme—*namely, increased revenue from 
permanently settled land—was to be gained through a 
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Legislative enactment which should (ist) deprive land¬ 
owners of their power to enhance rents, (2nd) create 
middlemen entitled to fixity of rent, but empowered to 
rack-rent their sub-tenants the cultivators; and (3rd) 
perpetuate these conditions by annulling the validity of 
contracts, empowering the middlemen to sell their holdings 
with the privilege of fixed rents, and debarring landowners, 
who might purchase such holdings, from either extinguishing 
the right to the said privilege, or adding the land to their 
home farms. By these provisions the middlemen would be 
placed in a position to absorb the bulk of the profit yielded 
by the land, and the ultimate object of the scheme could 
be attained through taxation imposed upon them. Not 
being a party to the Permanent Settlement, these middle¬ 
men would not have the right which the landowners 
possess, of claiming exemption, under that compact, from 
further taxation on profits derived from land. 

A pretext for initiating the necessary legislation was 
found in a long-standing complaint, that the defective 
state of the law subjected landowners to undue delays and* 
expense in the recovery of rents. On pretence of remedying 
that evil, the Government introduced a Bill in 1878, with 
the following statement in justification of the step:— 

“ Notwithstanding the fact thaf in about 75 per cent, of 
the suits for arrears of rent the claim is really not contested, 
the landowners have often found themselves unable to 
recover their just dues,, without submitting to a process 
which entails costs that may never be recovered, and delays 

that are frequently embarrassing and ruinous. 

If they cannot recover their dues easily and effectually 
from their tenants they must undei penalty pay the amount 
themselves—a position which the State is obviously bound 
to rendSr as little burdensome as possible.” . 

This Bill was soon afterwards withdrawn,* upon the plea 
that as the law on Rent seemed ?o require revision it was 
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advisable to deal with both subjects in one Bill. No one, 
however, had asked for a revision of the law on Rent, and 
{he plea thus adduced for dropping a measure of acknow¬ 
ledged urgency naturally created misgivings in the public 
mind as to the real intentions of the Government. 
Regardless of this feeling the Government appointed a 
“ Rent Commission,” composed almost exclusively of its 
own officers, who, without examining the parties concerned, 
drafted a complicated Bill of some 230 sections, besides 
schedules and appendices, the nature of which was subse¬ 
quently exposed in the reports ft twenty-one Revenue and 
Judicial officers who were consulted on the subject. Of 
these Voluminous Reports only small extracts from a few 
can find room here; but these will suffice to show the 
unprincipled character of the measure, and a striking 
contrast between the spirit of unfairness and duplicity 
which inspired the Bill, and the sound views of its official 
critics. 

** If the definitions of tenure-holder and. ryot are 
maintained, the conventional meaning of the word * ryot,’ 
the nearest equivalent of which is 1 yeoman,’ will disappear, 
as will indeed the class itself; for the inevitable tendency 
of the proposed law is ( to make right-of-occupancy ryots , in 
fact, as well as in name, middlemen. The definition of 
tenure-holder should be altered to signify exclusively a 
middleman between a proprietor and a ryot. You cannot 
alter the conventional meaning of words by Act of 
Parliament. Chapter VI. provides for the drawing up of 
a local table of rates of rents and produce. I believe that 
it will be practically impossible to draw up*such tables. 
Chapter XI. introduces a state of things which the Preamble 
of Regulation II. of 1793 stated was fou»d unsatisfactory.” 
(J. P. Grant, District Judge of Hoogly.) 

“ Ever since 1793 we # have allowed men to buy estates 
and tenures in the belief, fully justified by our action, that 
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no interference would take place, and it is not fair to those 
persons suddenly to uproot the conditions on the faith 
of which they have invested their money. The definition* 
of ryot has purposely been left obscure. Sects. 14 and 15 
turn an occupancy ryot into a tenure-holder. This is said 
to have been done for the convenience of the draftsman. It 
is a matter of no moment whether hb finds an Act easy or 
difficult to draft; that should not occupy the mind of the 
legislator, whose attention should be directed solely to the 
justice and utility of the la\^ It is stated that the procedure 
under Chapter XI. has been invented with a view to removing 
from the Civil Courts the power of reversing the decisions 
of revenue officers. I do not see how this is to be reconciled 
with the Preamble of Regulation II. of 1793*” (J. Beames, 
Commissioner, Burdwan Division.) 

“As to the voidance of contracts, the proposed law 
appears to introduce a dangerous precedent. The law is 
held to override contracts entered into with deliberation, 
and this without any inquiry whether the contract was 
voluntary or not. Sect. 73 says that a contract, in a 
certain case, made in favour of a ryot, must be enforced, 
while sect. 50 protects him from contracts which are 
against him. Sect. 74 enforces a contract which is against 
a landowner, while sects. 87 and 90 repudiate contracts 
which are in his favour. These instances teach the ryots 
that there is no moral obligation in promises.” (E. E. 
Lowis, Commissioner, Chittagong Division.) 

“ The survey and register under sect. 7 will, I believe, 
be a work of enormous difficulty. Every plot will be dis¬ 
puted, and there will be in effect a civil suit contested in 
every stage before the Survey officer, the Commissioner, the 
Board, aryl the Government. It seems to me to be more 
expedient to allow each case to be settled by the*C©urts on 
its own merits, in case of dispute, ihan to cause a. wide¬ 
spread discord by sending a roving Commission about the 
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country to agitate questions in which the parties concerned 
are themselves quiescent. I have received some strong 
• representations as to the delay which will be caused to the 
landlord by his not being allowed to eject any occupancy 
ryot for arrears of rent. This is one of the points where the 
landowner, asking for bread, has been given a stone.” 
(R. Towers, District Judge, Tipperah.) 

“ I cannot consider the provisions of the Bill as fair to 
the landowners with reference to the rights which they have 
enjoyed for a century; and yet I am precluded from calling 
Into question the principles upon which the Bill is founded. 
As to the abolition of freedom of contract, I altogether fail 
to s$e the justice of the provision. I find nothing of the 
kind in any of the Permanent Settlement Regulations. The 
ryot is to be allowed freedom in every respect, except when 
he enters into an agreement with his landlord. If this is not 
setting class against class and teaching the ryot to look 
upon the landlord as his natural enemy, words have no 
meaning. With regard to the ordinary ryots, the provisions 
of the Bill militate against all previous practice, by which a 
tenant-at-will was allowed to hold in accordance with agree¬ 
ment entered into between him and his landlord. I am not 
prepared to support those provisions which fix a maximum of 
rent to be demanded. As to the provisions for the recovery of 
rents, which were the beginning of the legislation which 
has found its outcome in the present Bill, I am afraid that 
the landlords will hardly be satisfied with the relief which 
has been given them. On the principle on which this Bill is 
drawn* the landowners could not expect further relief. I 
suspect, however, that they expected, and I a?tn not prepared 
to say that th^y had not a good right to expect, very much 
more substantial relief, as the outcome of their application 
• • 

* Mf. Monro may have underlined these words in order to convey the opinion 
that the object of the Bill was, not to relieve, but to despoil the owners of land. 
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for a summary method of realising rents.” (J. Monro, 
Commissioner, Presidency Division.) 

“ I think the sub-letting power given to Occupancy ryots a 
doubtful and dangerous part of the Bill. A long string of 
rent-payers and receivers must be bad. As' far as an 
Occupancy ryot is a rent receiver, he is one of the objection¬ 
able class of land-jobbers. The net result of the Bill wilt 
be the extinction of the present class of [cultivating! 
Occupancy ryots, and the transfer of their rights to money¬ 
lenders. We think the preparation of a table of rates 
impracticable. The Conference is unanimous in saying* 
that the freedom of contract should not be withheld.” 
(F. M. Halliday, Commissioner, Patna Division, in 
Conference.) 

“ The right of occupancy is for the protection of the 
cultivator ; it seems inequitable, therefore, to allow a non¬ 
cultivator to be thrust on the proprietor as an Occupancy 
ryot. If a ryot is evicted from a holding in default of 
payment of rent, there is nothing in this sect. 129 to 
prevent his demanding compensation.” (N. S. Alexander, 
Commissioner, Dacca Division.) 

“ It has been asserted that one of the objects of the 
present legislation is to afford facilities to the landlord for 
the recovery of his rent, whereas there can be but little 
doubt that the recovery of rent has been made more 
difficult than it previously was. Sect. 50, when enacted, 
will lead to a very general loss of right of Occupancy 
holdings by the present generation of ryots, whose holdings 
will be at once bought up by the money-lending classes, the 
ryots becomirife rack-rented pauper-cottiers or landless 
labourers.” (G. N. Barlow, Commissioned, Bhagulpore 
Division, in Conference.) 

“ The principle involved in sect. 47 seenvs 'alpiost a 
ludicrous way of making out an Ocjupancy right. There 
is to be a perfect transformation scene on a day yet to be 
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fixed. On that day villagers, who may be merely tenants- 
at-will and may never have held one piece of land for more 
than three days at a time, will suddenly'become ryots with 
rights of Occupancy in the plot list held, all contracts to 
the contrary notwithstanding. This renders all contracts 
under Act VIII. of 1869 mere waste paper. I cannot think 
that circumstances justify such flagrant infringement of the 
landowners’ rights. Sect. 50 bestows valuable privileges 
on the ryot; would it be too much to ask that one provision 
be added on behalf of the man at whose expense we 
are generous ? viz., that the Occupancy right be liable to be 
revoked for non-payment of the ‘ fair and equitable rent ’ on 
the due date ? If rents are no longer to be fixed by consent, 
but by a table of rates, how is such a table to be prepared ? 
It pre-supposes a certain dead level in the out-turn of lands, 
as if improvement and industry were of no account.” 
(C. A. Samuells, Collector of Bankura.) 

** If this Bill is intended to protect ryots, I fail to see 
why it should allow sub-letting. A ryot ceases to be a ryot 
when he ceases to cultivate, and when he sub-lets, he 
becomes the most oppressive of landlords, a petty middle¬ 
man.” (H. Mosley, Collector of Moorshedabad.) 

“Constant changes in legislation are greatly to be 
deprecated. In the present instance I do not think that 
any such necessity has arisen.” (E. J. Barton, Collector of 
Jessore.) 

“ The Bill proposes to effect a violent revolution in the 
ownership of landed property, affecting the interests of 
above fifty-five millions of people. Such important changes, 
affecting detrimentally the rights and interests of a large 
and important class, should only be made on very strong 
grounds; such as, for instance, the grounds advanced by 
Mr. Gladstone when introducing a somewhat similar 
measure in Ireland in 1870. The result in that case might 
well make thinking men pause before introducing it into 
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another country, even if the circumstances under which the 
Irish measure was applied existed here. No special or 
strong grounds, political or other, exist in the present case, 
nor have any been asserted in support of the present Bill. 
In 1877, the Lieutenant-Governor thought special legislation 
was necessary to enable the zemindars to recover their rents. 
Matters have in no way changed sinde then. There has* 
been no general feeling of discontent among the ryots. I 
am sure that all the Government officers will agree in this, 
and in thinking that the ryots of Bengal are, as a bod\, in a 
contented, prosperous condition ; nor will it be denied that' 
there has been no general request on the part of the ryots 
for such legislation as is now proposed. It is clear, then, 
that the present measure is proposed, not because it is 
necessary, but because, in the opinion of the Government, 
the land system of the Bill is preferable to the existing one. 
It seems to me that the passing of such a Bill would not be 
justified by the circumstances, and that even if there were 
no other objections it would not be right to pass it. But 
there are other and, in my opinion, serious objections to the 
Bill. First, it is an infringement of the rights guaranteed 
by the Permanent Settlement. I do not forget that the 
Settlement allows Government to interfere for the welfare 
and protection of the ryot. But if it had been intended that 
such interference should have amounted to the destruction 
of the proprietary rights then conferred, such rights would 
never have been conferred, and I request reference to para¬ 
graph 11 of this letter, as it can scarcely be alleged that inter¬ 
ference is necessary in the slightest degree for the protection of 
the ryots. Next, we have for 90 years treated the zemindars 
as real proprietors, making them discharge' the duties of 
proprietory in regard to matters connected with police, 
crime, furnishing supplies to troops on the march, and, above 
all, the collection of public demands.j Is it fair or just to 
deprive them now of the most important rights of a pro- 
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prietor ? ” (Lord H. Ulick Browne, Commissioner of the 
Rajshahye and Cooch Behar Division.) 

8 The undisguised opposition of these • officials (whose 
advancement in the Service so greatly depended on the 
good-will of the Government) testifies to the indignation 
which they must have felt at being expected to co-operate 
in a scheme of injustice and oppression. Lord Ulick 
Browne was charged at the time by the Lieutenant-Governor, 
in a despatch addressed to the Government of India, with 
having, when consulting his subordinates on the Tenancy 
Bill, m&de comments which amounted to “ prejudging the 
issues which they were called to consider.” But the 
Lieutenant-Governor had laid himself open to a similar 
charge in paragraphs 5, 6,7, and 8 of his Circular calling on 
the district or superior officers for their opinions on the 
same Bill; and the omission of those paragraphs in the 
copy published in the official Gazette would tend to show 
that His Honour was not unconscious of their exceptional 
character. 

When the Bill was submitted for the Secretary of State’s 
sanction, the following objection was raised by the Council 
of India, and stated in Lord Hartington’s despatch of 
17th August, 1882 :— «• 

“ Your proposal in the first place annuls the distinction 
deeply rooted in the feelings and custom of the people 
between the resident and permanent and the non-resident 
or temporary cultivator. This, when your avowed intention 
is to restore to the ryots their ancient position and rights, 
appears to me anomalous and undesirable^. In fhe next 
place, it abandons a principle on which the Statute law has 
been based for nearly a quarter of a century, and which was 
adopted ip 1859 by the Legislature oft rational «and intel¬ 
ligible grounds.” 

: The Bill was also submitted for the opinion of the High 
Cdurt of Bengal, and the Chief Justice’s Minute of 
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6th September, 1882, of which the following is an extract, 
exposes its character from a legal point of view 

“Tfind that some pains have been expended upon the 
argument that the Govefnment, in case of necessity, has a 
right to interfere with vested interests, although created by 
so solemn a compact as that of the Permanent Settlement; 
and it has been further argued that in the Settlement it sell" 
the Government has expressly reserved such a power of 
interference. For my own part, I consider the argument 
quite superfluous. I take it to be clear that any Government, 
mease of real emergency, has a right, so far as it is necessary, 
to interfere with vested rights to whomsoever they may 
belong, and howsoever they may have been created. But 
then I take it to be equally clear that, without some such 
actual necessity , no Government is justified in inteifering 
with the vested interests of any class of its subjects; more 
especially when those interests have been cieated and 
defined, after due consideration, by the State’s own legisla¬ 
tive enactments. 

“ The true question for our present purpose is whether 
there does or does not exist at the present time any 
such necessity as justifies the Government in depriving the 
landlords of Bengal of their rights .and privileges in the 
manner proposed by the Bill. For myself I see no such 
necessity, and I am bound to say that, amongst the many 
complaints on behalf of the ryots, which have been pub¬ 
lished by the Government in connection with this subject, 
I have been unable to find a single statement that the 
ryots themselves desired anything of the kind. 

u The deprivation to which I allude, was never, so far as 
I can ascertain, even suggested by the ryots. It was 
proposed fpr the firsP time by certain members of the Rent 
Commission; and it is supported, as I understand, not 
upon the ground of actual necessity but because, in the 
opinion of those gentlemen, the ryots were, or ought to 
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have been, in a better position some ninety years ago than 
they are now; and that it is desirable, in the interests of 
t the State, to place them in that position.”. 

Sir Richard Garth, after fully discussing the other pro¬ 
visions of the proposed Law, concluded his Minute in the 
following terms:— 

*“ For the present my task is done. I trust that, with 
some of my countrymen at any rate, the humble but earnest 
effort that I have made to protect the landlords in Bengal 
from what appears to me nothing short of impending ruin, 
may find some support and sympathy. I trust that the 
landlords themselves may be awakened in time to their own 
danger; and I hope and pray that the policy of confisca¬ 
tion—which has borne, and is bearing still such terrible 
fruit in Ireland—may be averted by the blessing of God 
from our Indian possessions.” 

These condemnatory opinions, expressed by some of the 
highest authorities, led to the Bill being kept back for 
upwards of two years. Meanwhile the ryots perceived that 
the proposed legislation, while it deprived the landowners 
of their proprietary rights, also destroyed the protection 
which the ryots enjoyed against the undue enhancement of 
their rents. The subject was then carefully discussed by 
ryots all over the country, and numerous petitions came 
from them, earnestly praying the Government that the Bill 
might not be passed. The prayer was unheeded, but the 
matter continued to be kept in tfiew, though the Bill was 
seemingly dormant. 

In 1885, the change of Ministry, and the increased 
excitement over the Irish Home Rule question, which 
engrossed public attention at home, seemed to offer a 
favourable opportunity to the Government for carrying the 
Bengal fc Ten%ncy Bill through its final stages, and the 
Legislative Council w fc as accordingly summoned for the 
purpose. On that occasion a non-official member, the 
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Maharaja of Darbhanga, after once more pointing to the 
evil tendencies of the measure, concluded his speech in the 
following words:— 

“ I have at afiy rate {he satisfaction of feeling that 1 • 
have acted as the true friend of my country* and of the 
Government in warning you of the political dangers which, 

I believe, underlie the proposed legislation.” 

Another non-official member, 'Baboo Pearymohun 
Mookerjee, said:— 

“ I deem it my duty to entreat your Lordship and this 
Honourable Council to pause before passing this Bill. It 
has been observed by a high authority, Jeremy Bentham, 
that 4 the legislator is not the master of the disposition of 
the human heart; he is only its interpreter and its minister. 
The goodness of the laws depends on their conformity to 
general expectation. The legislator ought to be well 
acquainted with the progress of that expectation in order 
to act in concert with it.’ Allow me, my Lord, to ask: 
Has the Bengal Tenancy Bill satisfied the expectations of 
either the landlords or the ryots ? The resolutions passed 
at the meetings held in different parts of these provinces, 
the numerous memorials which have been submitted to 
your Lordship by landlords and ryots alike, and the public 
opinion which has found expression in every section of the 
native and Anglo-Indian press, give an emphatic answer to 
the query. The landlords stand aghast at the dreadful 
vista of unmerited loss which the measure threatens 
them with. The ryots loudly express their consternation 
at the operation of a law said to have been conceived for 
their bdhefit, but which they firmly believe will make their 
position much worse than it is at present. I appreciate 
the desire of the member in charge of the Bill that there 
should be«a finality ht some stage of these discussions; but 
the passing of a measure which is disliked by*alf classes is 
not likely to allay the agitation which discussions regarding 

8 
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it have given rise to. Let u^not cry peace where there is 
no peace. In questions of such magnitude, complexity, 
and importance, where every word and sentence we seek 
•to clothe with the authority of the law *may be fraught 
with the gravest consequences to millions of unrepresented 
subjects of Her Gracious Majesty, it can never be unwise 
to pause and take a forecast of the future. A question 
which I beg your lordship and this Council to consider is 
whether it is desirable to pass without further inquiry and 
deliberation a measure which, it has been publicly said, 
would shake the confidence of the people in the faith of the 
British nation, and which would set brooding over their 
wrongs a laige and important section of the community 
who are noted for their loyalty and devotion to the 
British Crown.” 

The Viceroy’s speech, which ended the debate, sounds 
like a derision or an insult to human intellect in its 
description of a measure which violates every dictate of 
justice and humanity, and aims simply at spoliation. His 
Excellency said:— 

“ I believe that the Bill is a translation and reproduction, 
in the language of the day, of the spirit and essence of 
Lord Cornwallis’s Settlement; that it is in harmony with 
his intention, and is conceived in the same beneficent and 
generous spirit which actuated the framers of the Regula¬ 
tions of 1793.” 

It seems incredible that these words could have been 
uttered with any feeling of sincerity. But what right 
have we to expect a sincere expression of opinion from 
any official member of the Indian Legislative Council, 
when we know that the members of that body are not free 
agents, but are bound, irrespective of their personal 
feelings and opinions, to act in obedidnee to the instruc¬ 
tions transmitted by the India Office ? Has not the Indian 
Secretary of State, in his despatch of 24th November, 1870, 
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distinctly intimated to the Governor-General of India in 
Council, that “ the British Government must hold in its 
hands the powgr of requiring the Governor-General to* 
introduce a measure, and of requiring also all the members 
of his Government to vote for it ? ” Under these con¬ 
ditions the Bengal Tenancy Bill could not have been 
passed without the sanction of the Secretary of State for 
India; and the responsibility of the measure must, 
therefore, attach solely to that Cabinet Minister. But is that 
Cabinet Minister himself a free agent as regards the adminis¬ 
tration of India ? Is he at liberty to sanction a measure 
calculated to benefit the Indian people, or to abstain from 
a course injurious to them, when his colleagues in the 
Cabinet are opposed to the former or insist on his adopting 
the latter ? Can he, moreover, reasonably be expected to 
withstand the influence of the British Constituencies on whose 
support his existence as a Minister, and the strength and safety 
of the Cabinet of which he is a member entirely depend ? If 
these questions arc to be answered in the negative, how are 
the Indian people, upon whom an irresponsible system of 
government has been imposed, to be protected either from 
a dishonest Executive, or from the exigencies of British 
Constituencies, when these are opposed to the interests of 
India ? 

Considering the constitution of the Indian Legislature, 
it will 'be easily understood that the Bengal Tenancy Bill, 
notwithstanding its flagrantly iniquitous character, was 
passed without the least hesitation by the standing official 
majority,of the Council; and although eight years have since 
elapsed the Government have been unable, as yet, completely 
to carry out its piovisions. The ryots, as*h body, having 
shewn disinclination to accept the insidious privileges offered 
to them, the Government are preparing to exequlft fprcibly 
the Cadastral Survey which is to enable their officers to_ con¬ 
struct a record-of-rights on the arbitrary lines laid down in 

8-2 
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the Act, and to draw up the table of rates on which rents are 
to be based. Meanwhile landed property has been 
^considerably depreciated under the Confiscatory Clauses 
of the measure; and the increased difficulty it has 
introduced in the recovery of rents, has placed a large 
number of proprietors in the impossibility of satisfying the 
Revenue demand on. the due date. Sales for arrears 
have, in consequence, increased ever since the Bill was 
introduced. In 1882 and 1883 the estates and shares of 
estates attached by the Revenue officers amounted to 
9,735 and 10,789 respectively; and the Calcutta Englishman 
of 1st December, 1893, states, in reviewing the latest 
Administration Report of Bengal:— 

** Nearly 17,000 estates and shares of estates became 
liable for sale for non-payment of the Government demand 
last year. Forty-three estates were bought by the Govern¬ 
ment for the nominal sum of 54 rupees.” 

Thus, one of the noteworthy results of the legislation, 
which was avowedly introduced for the assistance of 
landowners in the recovery of rent, has been to deprive 
thousands of them of their estates, and to destroy the 
confidence of the people in the good faith and good 
intentions of their rulers. The ultimate effect of the 
Bengal Tenancy Act , wh*en fully enforced, must be to create 
strife and litigation, to extinguish the spirit of peaceful 
industry so marvellously evoked by the wise legislation of 
1793, and to drive an impoverished people to lawless modes 
of subsistence. 


J. Dacosta. 



II.—THE JURISDICTION TO ENTERTAIN ACTION § 
FOR TRESPASS TO LANDS SITUATED 
ABROAD. 

rpHE point which was decided in the United States in the 
case of Livingstone v. Jefferson (i Brockenburgh, 203) 
has been recently, under an altered state of the law, the 
subject of Judicial decision in the superior tribunals and the 
ultimate Court of Appeal in England. 

In the case of Livingstone v. Jefferson the question was 
whether the United States Circuit Court for Virginia could 
take cognizance of a trespass to lands situate beyond the 
district as against a resident of Virginia, and, in the course 
of his Judgment, Chief Justice Marshall (with the Hon. St. 
George Tucker) said:—“ It is admitted that on a contract 
respecting lands an action is sustainable wherever the 
defendant may be found. Yet in such a case every difficulty 
may occur which presents itself in an action of trespass. 
An investigation of title may become necessary, a question 
of boundary may arise, and a survey may be necessary to 
the full merits of the cause. Yet these difficulties have not 
prevailed against the jurisdiction of the Court. They are 
countervailed, and more than countervailed, by the opposing 
consideration, that if the action be disallowed, the injured 
party may have a clear right without a remedy, in a case 
where a person who has done the wrong, and who ought to 
make the compensation, is within the jurisdiction of the 
Court.* That this consideration should lose its influence 
where the action pursues a thing not in reach of the Court 
is of inevitable necessity ; but for the loss of its influence 
where thte remedy *s against the person, and within the 
power of the Court, I have not yet discerned "a reason other 
than a technical one which can satisfy my judgment..” The 
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Chief Justice, accordingly, ruled in this case that in an 
action for trespass to land the venue was local, and that the 
action must be brought in the State where the land lay. 
fn Whittaker v. Forbes (L.R. i C.P.D. 51), which was an 
action commenced in England previously to the coming into 
operation of the Judicature Act abolishing (subject to slight 
exceptions) local venues, but tried after that Act, for arrears 
of rent-charge on lands in Australia, Lord Bramwell, then 
Mr. Baron Bramwell, expressed his approval of the Judg¬ 
ment of Marshall, C.J., in Livingstone v. Jefferson (at p. 53). 

Before entering upon the consideration of the Municipal 
Law relative to this subject, it is desirable to refer to the 
International aspect of the question. According to a recent 
writer in the Law Journal, Vol. XXVIII., p. 670, “The 
International responsibility of the British Government for 
acts of the chartered companies is complete. Every act 
of administration by the companies or their agents giving 
rise for cause for complaint by any European Power, or by 
any Power in fact independent, is an act for which the 
British Government which granted the charter is inter¬ 
nationally responsible. The acts of the company were acts 
of State, and, as Lord Thurlow puts it, * Ex tali facto non 
oritur actio .' 1 ” The Nabob of A rcot v. The East India Company 
(3 Brown’s Reports O.C. 291; 4 Brown’s C.C. 180; 
2 Ves. Jun. 56), in which case the Court of Chancery 
refused to entertain a suit arising out of transac¬ 
tions of State between sovereign powers, though the 
defendants were subjects of the English Crown. This 
International liability is referred to by Wright, J., in 
deliveiing the Judgment of the Queen’s Bench* Divi¬ 
sional Court in # the recent actions brought against the 
British South Africa Company in the following terms 
(66 L.T. Rep. N.S. 782): — “ The charter* of the defendant 
company* and * its treaties with the native chiefs are not 
before the Court, but if,^is in the case of the East India 
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Company, the defendants are authorised by their charter to 
make treaties of a political character with native chiefs and 
to acquire sovereign rights within the territories of those 
chiefs, and if the defendants have made such treaties and 
acquired such rights, and if the defendants have done the 
acts complained of in their own character as a sovereign 
power under such a charter or treaties, then their own acts 
may have been of the character of acts of State, and not 
examinable in any municipal court, accoiding to the prin¬ 
ciples recognised by Lord Thurlow and Chief Baron Eyre 
in the case of the Nabob of Arcot (sup.). If that were made 
out by the defendants the plaintiffs would not be without 
remedy, but the remedy would not be legal, but diplomatic, 
and redress might be sought by Portugal on behalf of 
the plaintiffs from the Crown of England.” The maxim 
respondeat superior seems to apply, as pointed out in Dobree v. 
Napier (2 N.C. 781; 1 Sm. L.C. 714, ed. 7). 

To pass from the International side of the subject to the 
question as affected by Private International and Municipal 
Law, it may be stated that the former received exhaustive 
consideration founded upon Story’s Conflict of Laws in the 
Judgment of Lord Esher, M.R. (reported 40 W.R. pp. 652, 
653), the latter in those of Lord Justice Fry (*&., pp. 655,656), 
and the Lord Chancellor (L.R. [1893] A.C. 617, 618, 619). 
It has also, it may be mentioned, recently received Judicial 
consideration in Ireland (where the rules as to venue appear 
not to have received alteration similar to that which has 
taken place in England) in the case of McConchy v. Madden 
(28 L. Rep. Ir. Com. Law Div. 338). The Master of the 
Rolls, after pointing out (40 W.R. 652) that with regard to 
acts done within the territory of a nation* all are agreed 
that such gation has,without more, jurisdiction to determine 
the resulting rights growing out of those acts and noticing 
the general jurisdiction as to personaj property, the jurisdic¬ 
tion being prior to any rule of venue made with regard to 
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the method of exercising the jurisdiction, proceeds to the 
consideration of the question whether a similar jurisdiction 
^has been given by inter-municipal law, in respect of real or 
immovable property. “ The law of c the situs” his Lordship 
is reported to have said (40 W.R. 653), “ governs all rights 
in and to land. One right to land is the right that a 
stranger shall not enter upon it against the consent of the 
owner. In sects. 551, 552, Stoiy further states the 
opinions of the foreign jurists; and finally in sect. 554. he 
states what in his opinion is the law of England—the 
common law of England. * It will be perceived that in 
many respects the doctrine laid down coincides with that 
of the common law. It has been already stated that by 
the common law, personal actions, being transitory, may be 
brought in any place where the party defendant can be 
found; that real actions must be brought in the forum rei sita, 
and that mixed actions are properly referable to the same 
jurisdiction. Among the latter are actions for trespasses 
and injuries to real property which are deemed local, so 
that they will not lie elsewhere than in the place rei sita * ” 
(sect. 554). Again (at p. 653) “ the municipal rules 
of procedure are not to be considered until the question 
of jurisdiction is determined.” “ If by express legislation 
the Courts are directed to exercise jurisdiction, the Courts 
must obey. If there is a proper inference to the same 
effect the result is the same ” (40 W.R. 652). With 
respect to the division of actions into those of a local and 
transitory nature, and the cognate but now, in England, 
historical rules as to venue, Lord Justice Fry, referring to 
the growth of the jurisdiction of the Common Law Courts, 
formerly limited by competing jurisdictions, within the 
realm, and laying down that it would Jbe hardly wrong to 
assert that, the Courts of this country have jurisdiction in 
every case in which they ought to have jurisdiction, is 
reported to have said ^40 W.R. 655, commented on, L.R. 
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[1893] A.C. 633, 634): “ Sd long as all actions were 
local, it is obvious that no action, whether it 
related to matters personal or to immovable property, in 
which the cause* of action arose beyond the jurisdiction 
of some county could possibly be tried in t any Court 
in England. When the distinction arose between local and 
transitory actions, and the further step was taken of allowing 
transitory actions where the cause arose out of England, 
and such actions only to be tried within the jurisdiction, 
trespass quart clausum fregit was held to be a local action, 
and consequently such' an action in respect of land abroad 
could never be tried in any Court of the nation.” With 
regard to the development of the law which determined the 
venue or place of trial of issues of fact, it appears that when 
the practice of drawing the jury from the particular town, 
parish, or hamlet where the fact in issue took place—that is 
from amongst those who were supposed to be cognisant of 
the circumstances—ceased, and they came to be drawn 
from the body of the county generally, and to be bound to 
determine the issues judicially after hearing witnesses, the 
law began to discriminate between cases in which the truth 
of the venue was material, and those in which it was not so. 
This gave rise to the distinction between local and transitory 
actions, that is, between those in which the facts relied on 
as the foundation of the plaintiff’s case have no necessary 
connection with a particular locality and those in which 
there is such a connection.. In the latter class of actions, 
the plaintiff was bound to lay the venue truly; in the 
former, he might lay it in any county he pleased. Local 
matters arising out of the realm might be tried by a jury 
from the venue in the action with a scilicet of that venue 
(L.R. [1893] A.C. 632). “The distinction between 

local ancf transitory actions depended on the nature 
of the matters involved, and not on tlfe place at 
which the trial had to take place.* It was not called a 
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local action because the venue was local, or a transi¬ 
tory action because the venue might be laid in any 
county, but the venue was local or transitory according as 
the action was local or transitory.” Per Lord Herschell, 
L.C. (L.R. [1893] A.C., at p. 619). 

To pass to the consideration of the recent cases in the 
English Courts. In that of The Companhia de Mozambique v. 
The British South Africa Company (66 L.T. Rep. N.S. 782; 
in dom. proc. L.R. [1893] A.C. 617) the plaintiffs alleged 
themselves to be interested in lands in Africa of two kinds 
—the one lands situated within territories acquired by 
Portugal and granted by that State to the plaintiffs, the 
other by grants from native chiefs; they relied on title as 
regards both these kinds of land, and they also, and 
alternatively, relied on the fact of possession ; they alleged 
acts of trespass committed on these lands, and they 
further alleged that there was no competent tribunal 
having jurisdiction to adjudicate on their claims in the 
country where the acts complained of were committed. 
The relief which the plaintiffs had sought, so far as it 
related in any way to the land, may conveniently be divided 
into four parts ( per Fry, L.J., 40 W.R. 655) :—Firstly, a 
declaration of their title; secondly, an injunction to 
support and give effect to that declaration; thirdly, 
damages for trespass to the land ; and fourthly, an injunc¬ 
tion to prevent further trespass. The most important 
question in the Queen’s Bench Divisional Court was, 
whether the Court could entertain jurisdiction to make a 
declaration of title to foreign lands. This point was 
abandoned before, or not pressed upon, the Court of 
Appeal, where the question was, could the Court, now that 
there is, by R.S.C., Ord. 36, r. 1, no Jocal venqe for the 

trial of aay action, entertain jurisdiction in an action 

• • 

brought against a person resident in England for damages 
for trespass to land situate out of England in a place where 
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there is no Court of competent jurisdiction ? In the allied 
case of De Sousa v. The British South Africa Company 
(66 L.T. Rep. N.S. 782), the plaintiff, the Governor of the 
Portuguese provinces in South Africa, alleged wrongful 
acts of trespass on the part of the defendants ^similar to 
those in the above action, and claimed damages and 
an injunction : the defence set up being that De Sousa was # 
wrongfully upholding the claim of the Portuguese 
Companhia in the first mentioned action. If it had not 
been treated as subsidiary to the first action, De Sousa’s 
action would probably have been successful. ( Scott v. 
Seymour , 10 W.R. 739; The Halley , 16 W.R. 284; 
L.R.2 P.C. 93.) 

Before entering upon an examination of the state of the 
authorities upon the questions involved in these cases, it 
may be well to state what constituted the cardinal difference 
in the law under which they were decided and that in 
existence at the time when kindred points had been before 
the Courts. In accordance with the recommendation of 
the Judicature Commissioners, by R.S.C., Ord. 36, r. 1, 
“ There shall be no local venue for the trial of any action, 
except where otherwise provided by statute.” 

The plaintiffs in the recent cases alleged that jurisdic¬ 
tion to entertain actions similar in character to those which 
they brought had been inherent in the English Courts, but 
were unable to point to any unquestioned instance of its 
exercise; this disability arpse, it was on their behalf 
asserted, from what has been described as the “ technical 
fetter ” of venue, the nature of which has been above 
shortly sketched. In support of this view the Chancery 
cases, of which Penn v. Lord Baltimore (1 Ve$, Sen., 444) is 
a leading instance, were cited. In that case, heard in 
1750, a Bill had been filed for specific performance and 
execution of articles entered into in England with rbspect 
to the boundaries of two provinces 111 America,’ the 
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defendant being within the jurisdiction, and the Court 
granted a decree for specific performance (Belt's Supple¬ 
ment to Ves. Sen., 206):—Lord Hardwicke saying, ‘ As to 
the Court's not enforcing the execution of their Judgment, 
if they could not at all I agree that it would be vain to make 
a decree, and that the Court cannot enforce their own 
decree in rent in the present case. But that is not an 
'objection to making a decree in the cause ; for' the strict 
primary decree in this Court, as a Court of Equity is 
in personam , long before it was settled whether this Court 
could issue to put into possession in a suit of lands in 
England, which was first begun and settled in the time of 
James I., but ever since done by injunction or writ of 
assistant to the sheriff; but the Court cannot to this day, as 
to lands in Ireland or the plantations. ... In the case 
of Lord Anglesey , of land lying in Ireland, I decreed for 
distinguishing and settling the parts of the estate, though 
impossible to enforce that decree in rent ; but the party 
being in England, I could enforce it by process of contempt 
in personam, and sequestration, which is the proper jurisdic¬ 
tion of this Court." The same principle that the Court of 
Chancery acts upon the conscience of the person living 
here was applied by Sir R. P. Arden, M.R., in Lord 
Cranston v» Johnston (3 Ves. 170, 5 Ves. 127)1 where a 
purchase at an under value by a judgment creditor of his 
debtor’s real estate in the West Indies was set aside, a 
trust affecting foreign lands # will be enforced, Earl of 
Kildare v. Eustace (1 Vern. 419, 422) and Judgment given 
for foreclosure of a mortgage upon lands situated abroad, 
Paget v, Ede, L.R. 18 Eq. 118, cf. Lord Arglasse v. Muschamp, 
Lord Kildare v. Eustace (1 Vern. 75, 135, 4 * 9 ) J Jackson v. 
Petrie (10 Ves. 164) ’> Tulloch v. Hartley (1 Y. & C» 114) > 
Jenney v. Mackintosh (55 L.T. Rep. N.S. 733 )* The effect of 
the leading Common Law case of Mostyn v. Fabrigas 
(1 Cowp, 161, 1 Sm. L.C., 9th ed., p. 665) is thus stated by 
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Lopes, L.J. (40 W.R. 658): “ TIfis was an action for trespass 
to the person, but there are expressions and dicta of Lord 
Mansfield which make it abundantly clear that he thought 
the difficulty with*regard to local actions arose not from 
any want of jurisdiction, but from restrictions with regard 
to locality” (1 Sm. L.C., pp. 686-688, 7th ed.). Whitaker 
v. Forbes (ubi sup.), was an action for arrears of a 
rent-charge in Austialia piior to the commencement of the 
Judicature Act, and it was held that the venue in such 
action was local, and that it therefore could not be 
maintained in this country. Lord Cairns made the 
following observations (L.R. 1 C.P.D., at p. 52), which 
clearly show that his Lordship anticipated that the point 
would arise which the learned Judges in the recent cases 
were called upon to decide. “ Recent legislation provides 
that for the future there should be no distinction between 
local and judicial actions as regards venue. It may be 
that hereafter such an action as this would be maintain¬ 
able, but it is not necessary to express an opinion on the 
point.” 

Two cases, on the other hand, seem almost decisory in 
the negative of the question of jurisdiction. The first is the 
well-known decision upon Constitutional Law, Skinner v. 
The East India Company, anno 1667 (reported 6 State 
Trials, 710), and referred to in the following terms 
by the Master of the Rolls in the course of his 
Judgment (40 W.R. 653): a “The order of the House of 
Lords was ‘ that it be referred to all the Judges to consider 
of Skinner’s petition, and to report to the House whether the 
petitioner was relievable on the matters therein mentioned 
in law or equity, and if so in what manner; upon the several 
parts of the complaints of the said petition : ’ the Judges 
answered ‘that the matters touching the taking away the 
petitioner’s ship and goods, and assaulting of his person 
notwithstanding the same were done tfeyond the seas, might 
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be determined upon by His Majesty’s oidinary courts at 
Westmiuster; and as to the dispossessing him of his house 
and island, that he was not relievable in any ordinary Court 
of law.’ It must be observed that the Question distinctly 
referred to the courts of equity as well as of law. The answer, 
therefore, is that the petitioner was not relievable in any 
, Court either of law or equity. The answer could not be 
“given in reliance on there being no local venue in the sense 
of there being no place of trial, because that difficulty had 
no application to courts of equity ; it must be founded on 
the conclusion that for other reasons neither Court had 
jurisdiction. That opinion of the Judges has never been 
questioned. It agrees with the distinction I have shown to 
have been taken by all the foreign jurists. It is an agree¬ 
ment by the English Judges with that distinction, a 
distinction as to jurisdiction and not as to procedure.” In 
the second case,— Doulson v. Matthews (4 Term Rep. 503), 
—an action for trespass for entering the plaintiffs house 
in Canada and expelling him was held by the Court 
of Queen’s Bench not triable in this country, because the 
cause of action stated in the pleadings was local. Again, in 
1763, in the leading case of Pike v. Hoave (2 Eden, 182), the 
Court of Chancery declined to direct an issue to try the 
validity of a will of, real estate lying in the American 
Colonies, Lord Northington saying: “I build my opinion 
materially on the fact of the lands lying in Pennsylvania, 
for a will of lands lying in any of the Colonies is not triable 
in Westminster Hall (cf. per Willes, J., L.R. 2H.L. 259-60). 
C/. Shelling v. Farmer (1 Str. 646). A Court of Equity 
refused in Norris v. Ckambres (3 D.F. & J. 583,29 Bea>v. 246) 
to declare a lien upon foreign land, although the parties were 
domiciled here*(c/. re Hawthorne, L.R. 23 Ch. D. 743). And 
in, Coofyney v. Anderson (1 D.J. & S. 365) it was*held that 
the title £0 land is to be determined not merely according 
to th$ laws of the country where the land is situate, 
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but by the Courts of that country. In the M. Moxham 
(34 L.T. Rep. N.S. 557), an action for damages done by a 
British vessel to a pier in Spain was admitted for trial in 
England upon the<ground that the parties had entered into 
an agreement to submit themselves to the jurisdiction only. 
The cases of actions for tiespass to land leferred to in 
Mostyn v. Fabrigas (ubi sup.) were regarded as having been 
overruled by Douhon v. Matthews {sup.). The argument* 
that the Judicature rules had extended the jurisdiction was 
answered by the decisions in which it has been laid down, 
that those rules did not corner rights, but related only to 
procedure. Lyell v. Kennedy (L.R.20CI1. D. 484) : Brittain 
v. Rossitur , tb. (n Q.B.D. 123, 129). 

Thus the point has been settled against the exeicise of 
the jurisdiction by the English Courts. If there is no 
law where the right of action is alleged to have arisen, 
no right has been violated. If there has been a violation of 
a right, English Courts might grant a lernedy in rein, but, 
according to the law, they have no jurisdiction to do so. 


Wm. Percy Pain. 
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HI.—THE INDIAN PRINCES: THEIR STATUS 
* AND TREATIES. ’ 

I. 

Our Indian Protectorate (London and New York: 
Longmans. 1893) is the taking title of a comprehensive, 
suggestive, and well-intentioned work by Mr. C. Lewis 
Tupper, of the Punjab division of the Indian Civil 
Service, who, during his furlough at home in 1891-2, 
with laudable zeal devoted much of his time to the reading 
of various papers of considerable merit before the East 
India Association, the London Chamber of Commerce, 
and other public bodies, in which he expounded various 
aspects of Indian polity. The present volume may be 
briefly characterised as an attempt to describe what the 
author has ddined as “ Indian Political Law,” that is, 
the relations of the British Indian Government, as the 
Paramount Power in India, with the Princes and Chiefs in 
that great peninsula. This term and domain of Political 
Science, Mr. Tupper seeks to differentiate from International 
Law and its principles. This motive of the work is sketched 
out with much ability in the opening chapter, where, inter 
alia, the author remarks that “ International Law stands 
to Indian Political Law very much in the relation of the 
Roman Law to the Law of Nations ”—a proposition which 
it is manifest will at once challenge scrutiny, and invite to 
closer controversy. Yet he makes the significant admission 
that “ International Law has some application to the 
Indian States ”; and he adds, “ as between the suzerain 
and the feudatories, there are in India, as in Europe, 
legations, negotiations, treaties, and*other agreements.” 
Again,*" one of the chief marks of Indian sovereignty is 
the exercise of certain powers of government without the 
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delegation of any authority to exercise them under any 
British enactment.” 

. Just so; and it may be at once observed that in these 
unavoidable ackhowledgments of the sovereignty— 
“ divisible ” (as Mr. Tupper has it) but real sovereignty— 
in the Indian States, there is an issue raised that crops up 
in every chapter of the book; and which, we will not say 

1 

vitiates, but overloads the general bearing of the author’s 
whole argument. This is more obvious in the phrase, 
adopted in the preface, and which dominates the application 
of Mr. Tapper's theory all through—“the Indian Feudatory 
States,” This term must be held as implying a fatal 
misconception, one which—though of late years loosely 
used in a popular sense—can have no historical or scientific 
weight in any serious review of the political status of the 
indigenous Principalities, Powers, and Dominions of India. 
In the present brief notice, it is not practicable to go 
into detailed juridical argument; but for our immediate 
purpose this elementary definition may serve—“ the 
Feudal System is the name generally given to the system of 
land tenure and social arrangements which prevailed in 
Europe during the period commonly known as the Middle 
Ages.” This is sufficient to indicate how totally foreign is 
the term “ Feudatory States ” when sought to be applied as 
between the political sovereignties of India and the British 
Indian Government, however much the terms “ Imperial ” 
or “ Paramount ” may be insisted upon in respect of the 

G 

latter. Surely it is too late in the day to revive the 
sophistries with which Lord Dalhousie and his apologists 
sought, ill course of their disastrous career of political spolia¬ 
tion, to confound States with “estates,” or their heedless 
and perverse use of “ escheat,” “ lapse,” and the like feudal 
terms. To«anticipatft somewhat, we may here observe that 
Mr, Tupper in too many passages appears as an apologist 
of Lord Dalhousie; though his own hotter juridical training 

9 
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induces him to imply many judicious and prudent reserves; 
which, by the way, were conspicuously absent from the 
recent audacious effort in the “ Rulers of India ” series, to 
palter with the verdict that history has pronounced on the 
Dalhousian “ Reign of Terror.” 

II. 

That our author has come under the influence of the 
recent morbid recrudescence of the Dalhousian tradition is 
evident, amongst other passages, from this estimate of that 
politically unscrupulous pro-consul's quality: he says: 
“ Lord Dalhousie was not the man to be led by a sinister 
or selfish argument. His arguments were his slaves and 
not his masters; and [though] in the exigency of pros¬ 
pective self-defence he may have condescended to use some 
which his own judgment in reality despised.” Now if the 
negatives be omitted from this passage it would not be easy, 
in the same compass, to express a more just condemnation 
of Lord Dalhousie’s (in the political sense) “ sinister and 
selfish ” crusade against Indian Sovereignties and States, 
our Treaties and Alliances with which were, and are our chief 
title to Imperial sway in India. No whitewashing, no ex 
post facto pleas of expediency, can obliterate this sound con¬ 
clusion as to the true*historical and political relation between 
the British Government and the Indian States. Nor is the 
ethical and juridical weight of that truth anywise impaired 
merely because circumstances permitted Lord Dalhousie 
and his confederates to trample on those Treaties and 
extinguish several of those sovereign States. As to 
Mr. Tupper’s apology for the sophisms and spedious pleas 
used by Lord Dalhousie in support of his revolutionary 
and destructive policy,—which lame apology, as cited 
above, we have helped out by suggesting “ though ” for 
“and*,”—that these sophisms had really become his 
“masters,” has been proved up to the hilt by a 
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writer who has gone far deeper into the modern political 
history of India than this rising Punjab Civilian seems 
ever likely to penetrate. This estimate of the Marquis of 
Dalhousie, which we prpceed to quote, will serve not only * 
as a set-off to Mr. Tupper’s, but, once for all, sit meets by 
anticipation, the whole series of eulogies on that misguided 
statesman which are scattered through the whole volume, 
and so largely lessen its value as a political treatise. Our 
version runs thus :— 

“ Lord Dalhousie was a clever, energetic public func¬ 
tionary, with considerable power of expression. 

In a secondary position, he might have been a valuable 

public servant.But he was deficient in more 

solid qualities. He had no originality, and no foresight. 
He never penetrated causes, nor calculated consequences. 

. . . . In the State papers of almost every Governor- 

General since Warren Hastings, we obtain now and then a 
glimpse of some great principles of government—something 
that betokens an insight into human character, into the 
feelings and interests of the strange people whose ancient 
civilisation and complicated forms of society must be so 
largely modified by the extension of British supremacy. 
Nothing of the sort can be found in the political minutes of 
Lord Dalhousie. You may search them in vain for a single 
new idea, for a single striking thought, for one word of 
generous regret or genial hope; for anything but the 
peculiar dialectics, at once peremptory and tortuous, by 
which he made out his case for annexation, and the cold- 
hearted formal arrangements by which his plan was to be 
carried out. He abolished a Kingdom as coolly and with as 
little compunction as he abolished a Board. He was much 
admired at Calcutta during the last three years of his 
administration ; but it was simply a proof of those imperfect 
sympathies and that total blindness to everything but some 
immediate showy result, which are wholly irreconcilable 
with any pretension to statesmanship.” And, again, “ No 
man who took a statesmanlike and original.view of Indian 
affairs in any department was ever admitted to the confi¬ 
dence of Lord Dalhousie, or ever obtained the slightest 
influence over him. He was incapable of understanding 

them.He silently declined consulting with Sir 

William Sleeman (in regard to Oude). He shelved Sir 

9—2 
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Henry Lawrence. The few eminent men in the Indian 
oSWVCeS wno deprecated the policy of annexation before 

removed by their [previous] sphere of duty 
• irom the petty forms and details of a regular Collectorate, 
or the routine of an established .office. In the fields of 
Indian diplomacy, and in the management of newJy- 
acquired and unsettled tracts of country, they had been 
made to deal with States instead of districts, and had been 
brought face to face ^ith natives of all classes, who were 
neither their suitors nor their subordinates [that is, they 
had obtained by experience that true Imperial insight, 
which it was not given to the Whig emissary to evolve out 
of his own consciousness]. These were not the men to find 
favour in Lord Dalhousie’s eyes. He did not want 
originality nor libeiality. He wanted unquestioning 
acquiescence.'’ 

Hcie, it may be remarked in passing, one of the typical 
men of that quality and period was Sir George Russell Clerk, 
who resigned his post as Governor of Bombay rather than 
carry out the Dalhousian decree for the destruction of 
the premiei Mahratta State of Sattara. He afterwards 
became Lord Canning’s trusty counsellor in bis noble 
conciliatory policy, and to him is attributed the drafting 
of that truly imperial State paper, the Adoption Despatch 
of 1858. 

The aboveextiacts are from Retrospect's and Prospects of Indian 
Policy (Ti Ubner. 18685. It may serve to connect and supersede 
the many wofully weak places in the historical portions of 
Mr. Tupper’s arguments, if we ask the attention of impartial 
politicians and jurists to the passages in that irrefutable 
woik, wheiein Loid Dalhousie’s forensic pleas in the cases 
of Sattaia, Nagpur, Oude, the Punjab itself, and Mysore are 
seveially scrutinised, exposed, and effectually disposed of 
in the daylight of Treaties and official documents of the 
period. As to the last named Principality, happily saved 
from th$ hands of the spoiler, see again pp. of the 
My sorb Reversion (London: Trtibner. 1868), where, by 
parallel and implication, the whole tenour of Mr. Tupper’s 
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apologies for the Dalhousian poficy is refuted and made of 
none effect. 


. III. 

Let us now revert to our author’s opening chapter, 
wherein, with much skill, he faces the question as to the 
source and origin of his “ Indian Political Law.” It is here # 
where his modest sub-title applies, “ An Introduction to the 
study of the Relations between the British Government and 
its Indian Feudatories.” As to the latter essentially 
erroneous term, that-has already been criticised. In 
course of his preliminary approach (pp. 5-13) towards 
tracing out a basis for this newly-named branch of political 
jurisprudence, Mr. Tupper advances many observations 
that may prove suggestive for students of that science: as, 
for instance, his criticism of Austin’s doctrine of “ the 
indivisibility of sovereignty.” When, however, our author 
comes down to definitions of origin (p. 10), it will be seen 
what thin ice he lias to tread upon; but his dictum is 
concise enough, thus : “ The source of this law, which has 
supreme importance, is, without doubt, Usage —the Actual 
Practice of the Indian Government in its dealings with its 
feudatories .” (The capitals and italics are ours, for cause 
that will appear.) In citing the eminent persons who, we 
are told, have contributed to “ the rapid and systematic 
development of Indian Political Law during the last thirty 
years,” he includes Sir Henry Maine, Sir J. Fitzjames 
Stephen, Lord Hobhouse, with other Law Members of 
Council; Sir Charles Aitchison, Sir Mortimer Durand (with 
whom Mr. Tupper was associated in the Kabul Mission), 
and least, perhaps, to be expected in such a company, Sir 
West Ridgway ! Then as to the authoritative docu¬ 
ments out*of whict? the terms and principles of Indian 
Political Law are said to have been evolved,* these 
are described as ** a variety of minutes, notes,, and 
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compilations of a confidential character prepared by 
competent authorities in the course of their official duties/' 
It is acknowledged that these occult sources of this very 
modern system of jurisprudence “ are not, of course, open 
to the public," but “are well-known in Indian official 
circles." It will be observed there is not a word here 
, about our Treaties with Indian Princes, by which, as 
juridical and historical bases alike, our Empire in India 
must stand or fall—though reference is made elsewhere to 
Sir Charles Aitchison’s Collection of Treaties. Thus it is 
evident that the documentary bases of this brand new 
system of political law have to be taken largely on trust. 
What students and professors can make of such shadowy 
material is a problem that would baffle a theosophist to 
solve; so that, in the mean time, the general public and 
earnest enquirers are perforce obliged to accept Mr. Tupper’s 
“introductory study" as the present avatar of the new 
juridical dispensation. 

IV. 

This discouraging account of the sources of Indian 
Political Law forces one to the conclusion that all we have 
to rely upon is “usage” and “the actual practice of the 
Indian Government*." There we seem to have struck 
bottom, at last; but it only seems so. For when legists 
ask us to accept their own procedure and practice in their 
other character of executive politicians, as bases and 
authority for the substantive law they propound, we find 
ourselves landed by a very short circle in a position which 
is subversive of all law. But, even apart from this reductio 
ad absurdum, if Mr. Tupper could afford good evidence of 
his really knowing what has been the “ usage " and “ actual 
practice " in dealing with Indian St*ates, theft rulers, and 
their* rights, we should have something to go upon. 
Unfortunately this evidence is lacking. On the contrary, 
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our author, in far too many instances to permit of 
enumeration, shews that his own knowledge of this asserted 
historical basis of Indian Political Law is superficial, partial, 
and fatally prejudiced by his own assumptions and ex post 
facto theories. To take here but one instance ,of this, his 
“Story of Mysore” (pp. 118-123), on which the “actual 
practice” of the Indian Government is summed up in the two 
lines: “ At length in 1829, an extensive insurrection broke 
out, and British troops had to be employed to suppress it.” 
This sort of slurring over the facts may be good enough 
for Marshman’s Histoty , and other popular school books; 
but it shows that Mr. Tupper knows worse than nothing of 
that and similar episodes, and, by implication, renders 
nearly all that he founds thereon as to “usage” and 
“ actual practice ” utterly untrustworthy. Our author 
is not aware, and it appears has given himself no care 
to ascertain that the disorders in Mysore, which led 
to all the painful and tangled events that followed, 
were directly due to the unspeakable perversity of the 
then Governor of Madras, the Hon. Sir Stephen 
Lushington; and, though less directly, also to the gross 
neglect of the Supreme Government to administer the 
provisions of the Treaty under which the Maharajah had 
been restored to his hereditary dominion after the over¬ 
throw of the usurper, Tipu Sultan. The honoured name of 
Lord William Bentinck has been cited as justifying the 
supersession of the Maharpjah; but his hand had been 
forced by the lawless proceedings of the Madras Govern* 
ment, and by its Resident who succeeded in worrying out of 
his position the Commissioner, General Briggs, a man who 
did really understand the political law of India long before 
this new version of it was invented. Communications in 
those days # were slow; but before Lord William Bentinck 
left India, he became well acquainted with the farts that 
had been kept back by the local autlforities, and he deeply 
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regretted the error that had been committed in the super- 
session of the Maharajah’s government. When the “ actual 
practice ” is claimed as a basis of law, such episodes should 
9 be really studied as these in Mysore, * where, under the 
administration of the Madras and Indian Governments, one 
Resident’s butler, Ramaswamy, and another’s sheristidar , 
phowrappa, were not only permitted, but supported in 
tyrannical and rapacious proceedings that resulted in that 
“extensive insurrection” which Mr. Tupper, in common 
with the-man-in-the-street, ignorantly attributes to the 
native Prince. Before another edition of The Protectorate 
is called for, the author should devote his next furlough to 
fresh and real study, so as to find out for himself in how 
many instances our Protectorate has been grossly abused, 
that is scornfully disregarded, and “ law ” shamelessly 
defied. If he will look up General Briggs’ correspondence 
with Bentinck and Mountstuart Elphinstone—much of it 
comprised in that officer’s Memoir (London: Chatto and 
Windus. 1885)—he will find that his fanciful and popular 
“Story of Mysore” will have to be re-written, as also many 
of his superficial accounts of the Indian Government’s 
“ actual practice ” in the cases of Sattara, Nagpore, Oude, 
and the rest. 

Before proceeding 4 o deal with the first of these cases, 
Mr. Tupper makes the significant admission that “towards 
the close of Lord Dalhousie’s administration, there seems 
to have been a not unnatural .impression that the native 
States of India would be gradually but quickly eaten 
away by the pressure of encircling British dominion.” 
He also mentions, rather by the way—and not, as it 
was* one of the obvious and ominous warnings of the 
inevitable tendencies of that revolutionary policy—that 
some of the Princes, including cerfain Rajp\it Chiefs, 
who dared to speak, though, as it were, in confidential 
whispers, “ told British political officers that they thought 
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the annexation of Sattara a case of might against right, and 
expressed the hope, not unmingled with dread, that the 
Rajput families (that is the indigenous rulers generally) 
might be saved frbm like disgrace and disaster; . . . . 
the usual question was what crime had the Raja of Sattara 
committed that his country should be seized by the 
Company ? ” But this striking historical comment that 
goes to the very root of the infatualed subversive policy 
which is in question, seems to have little weight with our 
author. He proceeds to set out at its specious best 
(pp. 93-4) Lord Dalhousie’s sinister plea, backed by. the 
eager desire to serve our revenue and territorial interests, 
and based on the monstrous assumption—which runs all 
through that history of political chicane—that the right 
(that is the duty) of the Paramount Power to regulate and 
confirm succession by adoption, carries with it also the 
right (seeing there is the power) to disallow such succession, 
thereby destroying kingdoms and States, the continuity of 
which had been safeguarded, not only by our own Treaties, 
but also by immemorial custom, and the highest sanctions 
of Hindu religion. And a similar pernicious doctrine was 
applied to the Mussulman right and custom in the selection 
of heirs and successors. 

With similar tenderness and misplaced tolerance, our 
author treats the sophisms of the destructive satrap, as 
applied to the ruthless confiscation of Nagpur and the 
Bhonsla family, which included by far the larger portion of 
their private property. As Mr. Tupper coolly remarks, 
“ The strongest part of Lord Dalhousie’s case for the 
annexation of Nagpur, was that which depended on the 
interests of India”—that is, the “ Minute^is devoted” to 
the*naked, sordid plea of “the desirability of annexing 
Nagpur izt the interests of England [not India], because 
the great field of supply of the best and cheapest cotton is 
in the valley of Berar and in Nagpur, and the adjoining 
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provinces.” It is only fair to our author to remark that 
while he too easily accepts as historical apologies, Lord 
Dalhousie’s “ idols of the theatre ”—those sophisms that 
«had blinded in him the moral-political 'sense, sdch as 
“ continuity of our territories,” our “ financial exigencies,” 
the “ general interests of India,” and the “ prosperity of its 
inhabitants”—Mr. Tupper, in the clearer atmosphere of 
to-day, gives us the assurance that if any Indian States were 
now exposed to such designs as those which Lord Dalhousie 
was permitted to carry out in 1849-1854, no such destructive 
result could follow in the present day. He says, “ There 
is not one of those arguments from expediency which 
would now hold good as a ground for annexation; ” 
and, what is more to the purpose on behalf of political 
equity and conservative Imperial policy, he adds: “ Even 
the question of right, if it should be raised, which is highly 
improbable, would be debated in a different way and an 
entirely different spirit.” We should think so, indeed; and 
for this belated virtue let us be thankful. But to irre¬ 
sponsible power, fresh temptations are never wanting ; and 
with the example before us of the doings of the Simla 
Political Department in Kashmir, in High Asia, and 
Beluchistan, also the sinister proceedings of the British 
Residency at Hyderabad, there is still not less, but more, 
need for vigilance on the part of the few who cherish firm 
convictions of political equity and Imperial responsibility. 

To the rulingcase (and indelible disgrace) of Sattara, we 
can only refer very briefly. In this, as in all other examples, 
Mr. Tupper fails to free himself from the seductive influence 
of Departmental decisions, and those “final orders,” 
which, however plausible, are never more than the popular 
statement of the plaintiff s case, after which the defence, if 
heard at all, has been thrust into the'background. He 
says (p. 69): tm A perusal of the record [as to Sattara] cannot 
fail to * bring home to *an impartial mind the conviction 



THE INDIAN PRINCES: THEIR STATUS AND TREATIES. 137 

.... that annexation was the best course to adopt in the 
interests of the people, matters of political and fiscal 
advantages standing by themselves, would never haveinduced 
them to agree to ft,” whereas, all the world knows, though our» 
author does not see it, ftiat these “ advantages,’’ from Mr. J. 
P. Willoughby’s characteristic revenue-officer’s pleas on to 
Lord Dalhousie’s specious arguments, really sordid though 
unctuously phrased in his pretentious periods, were the only 
operative pleas for that typical political iniquity. Elsewhere 
Mr. Tupper refers to the final despatch of the [majority of 
the] Court of Directors ; but he ought to know this was 
Hamlet without the Prince of Denmark. Where are the 
Minutes of Dissent ? These comprise some of the clearest, 
most forcible, and noblest utterances of the best men of the 
Honourable Company; they give the lie to fate, and to the 
malign influence of the Board of Control, whose chosen 
instrument Lord Dalhousie was. We can, in this instance, 
concisely supply our author’s omission and lack of historical 
knowledge. Let the student and the jurist refer to Cole- 
brooke's Memoir of Mountstuart Elphinstone (London: 
Quaritch. 1861), and read what is there said on this striking 
incident. Colebrooke, as an intimate friend and an eye¬ 
witness, says: “ I do not remember ever to have seen Mr. 
Elphinstone so shocked as he was at this proceeding; 
the treatment of the Sattara sovereignty as a jaghire, over 
which we had claims of feudal superiority, he regarded as 
a monstrous one; but apy injustice done to this family 
was subordinate to the alarm which he felt at the dangerous 
principles which were advanced, affecting every Sovereign 
State in India, and which were put forward both in India 
and at home.” Here we have the conviction of matured 
wisdom which cuts away the root of that “ feudal ” fallacy 
that run! through half the arguments of Our Indian 
Protectorate, and which must forbid its being; accepted as 
of any permanent authority. Wh submit that, *in any 
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subsequent editions of the fcfook that may be called for, 
Mr. Tupper should include in the appendices—which are 
much required—the two letters of Elphinstone of May 13th, 
*849, and February 13th, 1830, in which tliat eminent man 
sets out his clear and comprehensive convictions on this 
essential branch of British Indian polity, though with, his 
usual, almost undue moderation of expression. 

With regard to the large question of Oude, which 
Mr. Tupper has treated at great length and with much skill, 
we can only speak of it too briefly, and mainly in order to 
invite attention to the work in which, in regard to this case, 
not only are the origin and bearingof the Treaties and juridical 
questions treated from a broader standpoint, but with 
more accurate historical knowledge, and in clearer political 
light. That is in Chapter V. of Retrospects and Prospects of 
Indian Policy. (London : Triibner. 1868.) The story is an 
exceedingly intricate one, as our author himself shews ; but 
it was rendered all the more so by the peculiarly ingenious 
sophistries which Lord Dalhousie wove into it, and around it. 
As Mr. Tupper remarks, “ the chief interest of the annexation 
of Oude to the students of Indian Political Law lies in the 
discussions of the Indian Government which set forth the 
justification of the measure.” Here we may say, in 
passing, that he does net seem to have paid equal attention 
to the Parliamentary Oude Papers of 1856 and 1858, which 
include the observations of two or three prominent English 
statesmen of the time, and in qther ways afford material 
for a broader and fuller review of the whole subject. Our 
author spends pages in describing the misrule that prevailed 
again and again in that “ Garden of India ” ; but he fails 
to see how this was largely due to the neglect of the 
Government of India to exercise the ample powers it had, 
and was under obligation by the ^Treaties \o apply 
for the nefordi of the administration. This Sir William 
Sleeman, Sir Henry Laurence, and others of the old school 
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of the Company's Political Officers (such as General John 
Briggs) had again and again urged on the Governor-General 
in Council. He does quote the weighty opinion of Sir 
Barnes Peacock, though without perceiving how large a part • 
of the controversy that eminent lawyer’s remarks covered, 
when he “considered that we should obtain a sufficient 
guarantee for future good government, without deposing 
the king or compelling him to abdicate, and to vest the 
whole of his territories (and sovereignty) in the British 
Government.” See also the similar arguments of General 
Low (p. 77) and Sir J. P. Grant (p. 79). And why was not 
this conservative and constructive course taken, which was 
one in accordance with the real and true political law of 
India ? The answer to this is given with irresistible force in 
the irrefutable work we have already cited, and from which it 
will be sufficient to give a few quotations that cover a wide 
field of argument, and include the vital considerations that 
govern the whole case :—“ Down to the despatch from the 
Governor-General to the Court of Directors (August 22nd, 
1885), the only plan for the reform of Oude which had 
been recommended in India and approved by the Home 
authorities, was that of temporary management , with a view 
to the ultimate restoration of purely native rule. During 
Lord Dalhousie’s term of office the^ ideas of the Supreme 
Government underwent a complete change.” In answer to 
the Duke of Argyll’s ingenious apology for his friend's 
affected hesitation, it is pojnted out that “ Lord Dalhousie 
did not scruple to recommend a course which, according to 
his own expectations, would have led to an immediate 
insurrection, would have endangered the King’s life, and 
would have given up the great city of Lucknow to pillage.” 
{Oude Papers, 1856.) Again, “ Whatever may be said in the 
published papers as to 4 admonitions * and 4 remonstrances,’ 
it is a positive fact that no plan for improving the adminis¬ 
tration of Oude was ever countenanced. Some extensive 
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reforms prepared in concept by the native Minister and 
the British Resident at Lucknow .... were absolutely 
discouraged and defeated by the Calcutta Foreign Office. 

• The Bengal Civilians did not want to give assistance, they 

wanted to take possession.Oude, therefore, 

having been spared and neglected for twenty years, was, 
at last, absorbed b^ Lord Dalhousie, on the pretext of 
disorders in its government, which were all removable, and 
which might have been easily remedied without annexation, 
if there had been any wish to preserve the separate existence 
of that friendly and faithful State. But there was no such 
wish.” In support of this view as to the true functions of a 
Protectorate, see Sleeman’sChwfc, Vol. I., where will be found 
the substance of a plan of reformation and effective adminis¬ 
tration through a native Board of Regency which that 
capable officer laid before the Government in 1849. He 
continued these appeals to the better mind of the Indian 
Government down to 1854, when he came to the conclusion 
expressed in a letter to one of his friends: “ Lord Dalhousie 
and I have different views, I fear. If he wishes anything 
that I do not think right and honest, I resign, and leave 

it to be done by others.We have no right to 

annex or confiscate Oude ; we have a right under the 
Treaty of 1837 to take the management of it, but not to 
appropriate its revenues to ourselves.” By way of 
comment on this we quote again from the Retrospects : 

** No doubt Lord Dalhousie fyad persuaded himself that 
the temporary management of Oude was not attainable, 
and if attainable would not be effectual for permanent 
reform. With the fixed purpose of absolute acquisition 
before him, he # was very easily persuaded, and attacked 
the plan of temporary management with arguments and 
illustrations of transparent futility.” *In contrast to this 
destructive tad aggrandising doctrine, there is the 
beneficent obligation that rests on a Protectorate under 
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which, as regards Oude, may be cited the principles 
cherished by Lord William Bentinck, Lord Hardinge, Sir 
Henry Lawrence, and Sir William Sleeman, who were 
"opposed to annexation, but bent on reform.” Sir Henry# 
Lawrence, in an article* in the Calcutta Review about 1845, 
described his remedy for the misgovernment of* Oude, and 
in a private letter to J. W. Kaye gave this homely comment 
thereon : “ We have no right to rob a man because he 
spends his money badly, or even because he illtieats bis 
peasantry. We may protect and help the latter without 
putting the rents into our own pockets ”—or, let us add, 
stealing the territories of the State. This last remark may 
seem to suggest one more quotation we will give from the 
Retrospects , and which may serve to cover and answer most 
of Mr. Tupper's philanthropic, though unconstitutional 
doctrine of expediency, which he pleads in condonation of 
the destruction or supersession of the Protected, but 
Treaty-founded (limited) sovereign Indian States: “ The 
incompetence, misconduct or contumacy of a reigning 
Prince, though it may justify his deposition, does not annul 
a Treaty, or annihilate the State. A revolutionary crisis 
may justly be made an occasion for reform, but not, 
as Lord Dalhousie planned it, a pretext for rapacity. 
The reign of a bad Prince may, afford a fair oppor¬ 
tunity for improving, but not for appropriating a State.” 
Mr. Tupper, in concluding the chapter on Oude, quotes 
Mr. R. C. Irwin to the following effect:—“ There can 
be no doubt that Lord Dalhousie and the Members of his 
Council, and General Outram were one and all firmly 
convinced that by assuming the administration of Oude, they 
were acting in the interests of humanity, and conferring a 
great blessing on millions of people ” (the italics are ours). 
But whafr has beenPsaid or quoted already will shew this 
was what they did not do. Instead of "‘assuming the 
administration ” through the people of Oude, and under its 
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own constitution, they disregarded our Treaty obligations 
to that end; they violently abolished its monarchy, and 
destroyed its existence as a State. Lord Dalhousie thereby 
r laid the train for a terrible explosion and conflagration, of 
which some scarred and battered relics still remain in and 
about the city of Lucknow, as warnings to future statesmen 
who may be tempted to depart from the ancient paths of 
political rectitude, and the sacred obligations of Imperial 
responsibility. 


V. 

Coming to more recent times and instances, it is some¬ 
thing to be thankful for that Mr. Tupper, quoting the 
Queen-Empress’ Proclamation at Delhi, on New Year’s Day, 
1877, loyally acknowledges, as part of Indian political law, 
that it is “ not upon the conquest of weaker States, or the 
annexation of neighbouring territory, that Her Majesty relies 
for the development of her Indian Empire.” But in spite 
of, nay, even under cover of the new version of Indian poli¬ 
tical law, we may find “ the old foe with a new face.” It is 
not quite a happy illustration of the new principles of 
political law when Mr. Tupper cites “ the late restoration of 
power to the Maharajah of Kashmir.” Surely he cannot be 
quite ignorant of the disgraceful proceedings, the chicanery 
and forgery, under the very nose of our Resident and the 
Simla Political Department, in sequence to, if not in pur¬ 
suance of which, the Maharajah was superseded, and our 
Treaty with that kingdom flagrantly disregarded ,* or that, 
under cover of the vaunted “ restoration,” the troops and 
resources of that kingdom are, at this very dajr, being 
utilised for ** the conquest of weaker States, and the annexa¬ 
tion of neighbouring territories .... for the develop¬ 
ment of Her Majesty’s Indian Empire”—not c *» India, 
indeed,.but in High Asia. Are these Kashmir transactions, 
as “the actual practice ” of the Indian Government, to be 
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adduced presently as one of the sources of Indian political 
law? 

With many of Ms. Tupper’s conclusions as to constituent 
portions of the present situation in India, we may be inclined 
to agree, though not in following the circuitous route by 
which he has arrived at them. His book reads smoothly ; 
it will soothe some hesitating minds, and will conduce to the 
British public’s good conceit of itself; but as a scheme of 
'* law ” it is crude, and its political history is in many pas¬ 
sages similar to a mirage.. The high road of real history 
comprises many, crooked paths ; it has steep ascents and 
sharp declivities, amidst which lie deep ruts and muddy 
tracks; but our author, surveying the scene from his own 
safe plateau, necessarily overlooks these rugged and miry 
ways. Hence he seems to have said to himself, “ Go to; 
let us paint the landscape as it now appears, where every 
prospect pleases, and only Indian Princes are, or have 
been, vile.” 

An Englishman. 


IV.—EXTERRITORIALITY. 

_ « 

npHE always important question of Extra-territoriality, 

or Exterritoriality, has of late drawn forth an 
interesting volume from the pen of a former Editor of the 
Law Magazine and Review Quarterly Digest of All Reported 
Cases, Mr. F. T. Piggott ( Exterritoriality ; The Law relating 
to Consular,Jurisdiction and to Residence in Oriental Countries. 
By F. T. Piggott, M.A., LL.M. W. Clowes & Sons, Lim. 
1892), who left us for Japan, where he was cdlled upon to 
fulfil the honourable function of Legal Adviser to the Japanese 
Cabinet. • • 

It has also produced a valuable Article by Sir Travers 
Twiss, in our contemporary, the Revue de Droit International 

10 
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(Brussels, 1893, Art* La Juridiction Comulaire dans Us pays 
de VOrient et spScialement au Japon), which was elicited by 
a previous Article in the Revue by M* Paternostro, the 
substance of which had formed a Lecture given by the 
learned author at Tokio in the course of 1890. 

The recent change of front, which has, to a considerable 
extent, manifested itself in Japan with regard to Europeans, 
arising, as it has, as far as a visible cause can be alleged for 
it, from so common and so unavoidably recurrent a cause 
as a Maritime collision, gives fresh interest to a subject 
which yet in itself requires, or ought to require, no such 
temporary fillip to arouse our interest in it. But the 
fact being unquestionable, as we take it, that the simple 
circumstance of a collision between a British and a 
Japanese vessel has caused great friction in the relations 
between Great Britain and Japan, it seems well to devote 
such space as we are able to spare at the present moment 
to some consideration, however brief and imperfect, of the 
question of Exterritoriality. 

Here we are met, in limine , by a point which Mr. Piggott 
takes, and which strikes us as very subtle, viz., the 
distinction which he would fain draw between Extra¬ 
territoriality and Exterritoriality; and we must ask 
ourselves the question, do we admit that such a distinction 
exists ? For ourselves, we must say we do not think that 
it does exist, but we do not rest solely upon that conviction, 
because we think that even if we allowed it for argument’s 
sake, it would still be a distinction too subtle for actual 
practice. It appears to us that the full, correct epithet, so 
to speak, of this principle or doctrine, whichever people 
may prefer *to call it, of the Law of Nations, is Extra¬ 
territoriality, and that Exterritoriality is simply a short, and, 
therefore, more convenient form, which has the further 
advantage of bein&practically the only form used in French, 
a language which may still claim a large place as the 
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language of Diplomacy. Whenever, therefore, we may 
ourselves use the epithet Exterritoriality, we must be 
understood to us^p it in the ordinary sense, as equivalent to 
Extra-territoriality, viz„ a status or position, or an exten¬ 
sion s of Municipal Law, Extra territorium. ‘Thus the 
status of an Ambassador is a status by which he is 
considered as being Extra-territorial, i.e., outside tile 
territory in which his residence is locally situated, and the 
action of the Queen’s Qrders in Council and of Courts 
constituted thereunder in Japan or in any Foreign country 
is an Extra-territorial action of such Orders or Courts. In 
each case, the local sovereign admits the exception, or it 
would subsist in theory only and not in practice. 

Mr. Piggott enquires whether Allegiance has anything to 
do with Exterritoriality, and comes to the conclusion that 
Obedience to Acts of Parliament has been substituted for 
Allegiance. As a matter of fact, the term Allegiance, like 
the terms Suzerainty and Suzerain, is a term of Feudal 
Law, and they all consequently chiefly have an Archaic 
character at the present day, and are all equally generally 
misunderstood, and sometimes ludicrously misapplied. 
Thus on the occasion of a proclamation of British 
Suzerainty over certain portions of South Africa, outside 
the limits of the Cape Colony, it was openly asserted by 
many, no doubt in good faith, that the Queen had thereby 
acknowledged the superiority to herself of certain Dutch 
Boers and African savages.* This was, it need not be said 
here, a perfectly ludicrous misreading of the term Suzerainty, 
but it gerved to shew how utterly erroneous were the 
prevalent notions in our day of almost any terms of Feudal 
Law which remain in use. The perversion of facts involved 
in the notion of Su^rainty which we have just mentioned 
is not by any means exceptional, it is sijnply a good 
specimen of its kind. We do not mention these points, of 
course, with a view to Mr. Piggott, but with a view to that 

10 —2 
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British Public which is at once so wanting in knowledge 
and so full of self-confidence, but which is often able to do 
t much mischief by its influence over the, members of the 
House of Commons. « 

Mr. Piggott draws some ingenious inferences of possible 
action under the Foreign Jurisdiction Act, as when he 
shggests (p. 30) that it would be quite within the bounds of 
possibility for Jurisdiction under that Act to be established 
in a European or civilised country, and pictures to us 
British Consuls in France empowered thereunder to act as 
Arbitrators in disputes between, say, two Englishmen in 
Paris, This is perhaps a hypothetically possible case, but 
scarcely probable. The position of Her Majesty’s Secretaries 
of State in the matter of the Foreign Jurisdiction Act is 
somewhat peculiar. They certainly appear to be constituted 
by sect. 4 a sort of Court of Final Appeal on all questions 
arising “ as to the existence or extent of any jurisdiction of 
Her Majesty in a foreign country.” It is probable that 
although the expression a “ Secretary of State ” is general, 
and vests identical powers in the entire body of such 
Secretaries, questions on the Foreign Jurisdiction Act 
would be submitted to Her Majesty’s Secretary of State for 
Foreign Affairs. Mr. Piggott thinks it “ by no means 
probable that it was intended to turn the Secretary of State 
into a judge,” but we cannot say that we feel equally certain 
on this point. The position of the Home Secretary is just 
such a position, in fact, in the grave question of the remission 
or confirmation of a capital sentence, and it is scarcely less 
Judicial in other matters which are frequently, referred 
to him. 

Mr. Piggott,*while treating the alleged “ omnipotence of 
Parliament” with what he considers to be becoming 
respect” is nevertheless, in fact, not much more persuaded 
of its,reality than we §re. For it would seem that of the 
two statements of this supposed doctrine cited by him 
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from Sir Jaimes Stephen’s History of the Criminal Law in 
England (II., p. 37), and from Lord Halsbury’s Judgment 
in MacLeod v. Attorney-General for New South Wales 
(L.R. [1891] Apj 5 . Cas. 455), he prefers the latter, as we* 
do ourselves. * t 

The case supposed by Sir James Stephen is, purposely 
no doubt, very forcible as well as highly improbable, an$ 
this latter circumstance may afford the true explanation of 
its use by Sir James. The distinguished historian of our 
Criminal Law supposes that the British Parliament might 
pass an Act to the effect that the whole Criminal law of 
England should apply to the conduct of Frenchmen in 
France, and that our Central Criminal Court should 
have Jurisdiction over all offences against that law com¬ 
mitted in France. And such a law, Sir James Stephen 
says, the Judges could not refuse to put in force. 
But he does not say that it would authorise the English 
Judges to go on Circuit in France and hold Assizes and 
gaol deliveries in that country. It is, therefore, obvious, 
as Mr. Piggott remarks, that, in effect, such a law comes 
to being merely equivalent to saying that if persons do 
certain things abroad, and afterwards come to this country, 
they will be punished for what they have done. Still, that 
would be a rather lame and impotent conclusion to so 
solemn a farce as that of Sir James Stephen’s hypothetical 
Act. And yet that an Act, equally foolish and impossible, 
is scarcely beyond the limits of possibility, seems proved 
by the very case in which Lord Halsbury delivered the 
Judgment from which Mr. Piggott cites with satisfaction 
the clear and logical utterance that “ Except over her own 
subjects, Her Majesty and the Imperial Legislature have 
no power whatever,” i.e., as Mr. Piggott marginally 
annotates, *no “rigfit of legislation,” but also, we think, 
carrying the sense of “ no power to enforce suc*h legislation, 
if made.” The Colony of New South Wales had, apparently, 
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purported to legislate for* every person, of whatsoever 
nationality, who should commit bigamy ; but as Lurd 
Halsbury, C., said, " The Colony can liave no such juris- 
* diction,” and equally, we should say, with Lord Halsbury, 
the Mother Country can have no such jurisdiction. 
The fact of a British Colonial Legislature having legislated 
so utterly ultra vires t certainly seems to lend a colour of 
greater possibility than might otherwise be thought within 
reasonable bounds to the hypothesis of Sir James Stephen. 
But, possible or not, such a hypothesis appears to us 
to be a reductio ad absurdum of the favourite theory of the 
Omnipotence of Parliament. 

In regard to the application of the Fugitive Offenders 
Act to Oriental countries, Mr. Piggott has some criticisms 
to offer which seem to us to have a wider applicability than 
that which is specially within the purview of his book. The 
Act, he says (p. 102), is really “ Extradition applied to our 
Colonial Empire.” This brings up the whole intricate 
question of Extradition, to various aspects of which frequent 
reference has been made in this Review. 

Now, as Mr. Piggott rightly remarks (p. 103), a foreign 
country which has granted Exterritorial privileges does not 
thereby become a Colony [viz., of the United Kingdom]. 
This is undoubtedly true, and probably no one would be 
found to deny the proposition. And again, Mr. Piggott as 
rightly continues, “ it seems to me impossible to claim by 
usage the surrender of a sovereign right of which no 
mention is made in the Treaty. And a sovereign right 
which is possessed by a civilised and uncivilised, a 
Christian and Mahomedan State alike, is to protect all 
who come witljin its borders. There is a right to refuse to 
surrender, as well as a right to surrender, criminals to their 
own Government, and this right reposes in the Sovereign.” 

This is in close accordance with the view of Extradition, 
and of that Which Mr? Piggott prefers to describe as “ what 
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is sometimes called the * right <rf asylum,’ ” which we have 
long maintained in the pages of this Review, and we are 
therefore the more pleased to find it in the pages of our old 
contributor’s interring volume. Incidentally Mr. Piggott 
opens up various points Worthy of further consideration by 
him in a future edition, such as the question of International 
Bankruptcy, which comes to the surface in regard to the 
great difficulty which would be experienced, say in Japan, 
from the absence of any general recognition of a complete 
discharge in Bankruptcy. So with regard to Copyright 
and Company Law, in'both of which questions of con¬ 
siderable difficulty are suggested by Mr. Piggott’s acquaint¬ 
ance with the practical aspect of such matters in Oriental 
countries, under the Foreign Jurisdiction Act. Some of 
these, such as the “ simple case of more than twenty persons 
at Shanghai, forming an Association to trade in Shanghai 
alone, and registering under the laws of Hong Kong,” may 
well be said to lie at present along the “ unbeaten tracks of 
our Company Law.” 

The Article in the Revue de Droit International on the 
same subject as that of Mr. Piggott’s book was called 
forth, as we have remarked, by a Lecture delivered at 
Tokio by Professor Alessandro Paternostro, one of the 
European Councillors of the Japanese Ministry of Justice, 
which was subsequently published in the Revue. 

In his utterances at Tokio, Professor Paternostro, while 
asserting the right of Japan to denounce the Treaties under 
which Consular Jurisdiction exists, yet advised his Japanese 
hearers against this extreme measure, and we cannot but 
think that in this advice recent events have shewn that 
Professor Paternostro was wise. 

It has been frequently urged that the rapid progress of 
Japan in Western culture and Western modes of Government 
fully warranted her in claiming exemption fronf the tatelage 
in which, so to speak, the Treaties "and Consular Courts 
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thereunder hold her. But it has often occurred to us that 
rapid progress is not always sound. There is a wise saw in 
Italy to the effect chi va piano va sano , and we fear that the 
* pace at which Japan has assimilated, or appeared toassimilate. 
Western manners and customs hks been far too rapid for 
soundness. It is one thing to draft a Constitution and 
another to carry it out in daily life. It is one thing to have 
a House of Lords and a House of Commons, and another 
to have a working acquaintance with Constitutional 
Government. Sir .Travers Twiss, while admitting the 
beautiful simplicity of the denunciation of the Treaties as 
a mode of cutting the Japanese Gordian knot, suggests that 
there is a previous question concerning the nature of 
Treaties and their obligation. 

What is a Treaty in International Law ? enquires 
Sir Travers. To answer this question he takes up 
Prof. Paternostro’s own words, which are, according to 
the Professor, to be found in all the best writers on Inter¬ 
national Law: “A Treaty is the contract by which two or 
more States regulate, in the manner which they judge 
most conformable to existing circumstances, the questions, 
interests and relations between them.” 

To this Professor Paternostro adds that u a Treaty only 
expresses the moral and material forces of the States at the 
time of its being made.” What may be the precise meaning 
of this rider, as it were, Sir Travers does not feel quite 
certain, neither do we. But we are willing to suppose, with 
Sir Travers, that what the learned Professor meant was the 
same as the doctrine embodied in the famous maxim cited 
by Vattel, Omnis Conventio intelligitur rebus sic* stantibus. 
Does this imply that, rebus mutatis, the Treaty falls to the 
ground? asks Sir Travers; and, as a purely Academic 
question, we may agree with him that \he answers given are 
not altogether at one. Grotius ( De Jure Belli , II*, cxvi.) 
pointed to the historical cases of Ambassadors returning 
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home when they learned on their way that the state of 
affairs was so changed that there was no materia legations 
left for them. This, we may perhaps be permitted to 
remark, is not by any means a parallel case to altered* 
circumstances abrogating a Treaty which has been made. 

Following Grotius, the late Dr. Bluntschli, who was, 
with Sir Travers Twiss, one of the founders of the 
Association for the Reform and Codification of the Law of 
Nations at Brussels, more than twenty years ago, laid 
down in his Droit International Codifie, §450, that not all 
modifications which may come to pass in the political 
order of a State are ground for annulling Treaties, but that 
some of these modifications do free States from those 
Treaty obligations which are no longer in harmony with 
facts. Thus a Treaty based on the State Religion, or the 
form of Government, would cease to be in force on a change 
from Roman Catholicism to Protestantism, or from a 
Republic to a Monarchy, and vice versa. 

As to the Extra-territorial status of the subjects of 
Christian States in Eastern [non-ChristianJ Countries, 
Professor De Martens of St. Petersburg, in his Traite de 
Droit International, basing avowedly on facts rather than 
on the theories of Text-writers, affirms that it is not only 
a privilege and a right, but an obligation, and this view, 
Sir Travers reminds us, was accepted by the Institute of 
International Law at its Turin Session, 1882. 

With regard to Bluntschli’s view above cited, we may 
point out what serious consequences it would entail in such 
a case as that which happened in Mexico, when the Archduke 
Maximilian of Austria accepted the Imperial dignity which 
was substituted for the Presidency of the Mexican Republic. 
All Treaties made with the Republic would, on that theory, 
at once ha$e been ifio facto denounced, and the same would 
be the case with Brazil, if a restoration of the*Empire were 
to be the outcome of the present internal dissension-there. 
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In other words, confusion* would reign supreme, which 
cannot have been the intention of the parties to the 
Treaties thus suddenly annulled, and which, in fact, is 
•contrary to the very theory of a Treaty, which is an 
Agreement between States with a view, amongst other 
things, to the preservation and stability of peace and 
harmony among the nations. Looked at from this point 
of view, therefore, Bluntschli’s doctrine appears to us to be 
subversive of the essence of a Treaty, as known to us in 
the theory and practice of the Law of Nations, and to 
that extent, therefore, we should say that it would be 
dangerous to accept it. There is this additional flaw in 
Bluntschlis view, that it entirely overthrows, or is at least 
repugnant to, the doctrine of the continuity of States 
under whatsoever form of Government they may from time 
to time choose to live. A State is a ccetus hominwn, and 
this ccetus agrees to be governed in a certain way, but 
although it is common to speak of the French Republic and 
the German Empire, expressions which simply indicate the 
existing form of Government in each of those countries, it 
is obvious that France was just as much France under the 
Elder Bourbons as under the House of Orleans, or under 
the Empire or the Republic. And Germany would be no 
less Germany if it were to constitute itself a Republic 
to-morrow. To say that Treaties with France or Germany 
would be abrogated by the mere fact of a change of Con¬ 
stitution would be simply to introduce a constant element 
of confusion into the relations of all States, for no form of 
Constitution can be considered permanent and immutable. 

Sir Travers shews that in China the Extra-territorial 
character was accorded to the Arab merchants at Canton 
so far back as a thousand years ago, in all the essential 
points which we find as the marks of our own Consular 
Jurisdiction.* It was accorded about the same time by the 
Khaiifs to the Western Nations in the persons of the 
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merchants of Amalfi, who were %iven leave to regelate their 
own affairs at Alexandria under a Podesti of their own 
nationality. Under these circumstances, it would seem 
that Sir Travers *Twiss is amply justified in refusing to 
admit the view which represents the Exterritorial^ Consular 
Jurisdiction as an encroachment by Christian Consuls 
subsequently to the lath century. That is a purely historical 
question, quite distinct from the other question whether 
there may not from time to time have been more or less 
ill-founded extensions of Consular Jurisdiction, and also 
from the question, which is one of pure fact, whether that 
Jurisdiction may not be, as Professor De Martens considers, 
in some points defective, and lending itself to complaints 
on the part of both the Governments and nations in whose 
countries it is wielded. 

Grotius laid down that if one of the parties to a Treaty 
violated it, the other paity was need fiorn its obligations, 
and might withdraw from it. But the denunciation of the 
Treaty in such a case, says Sir Travers, is not obligatory. 

The real question at issue, as between Japan and the 
Treaty Powers, is whether the circumstances have so 
changed since the outward adoption by Japan of Western 
forms of Law and Administration that the state of things 
which the Treaties presuppose no longer exists. 

To this our own answer would be that we think the 
modes of life and of thought of a nation cannot be altered in 
a day, or by a stroke of the pen. Marquises and Viscounts 
and Presidents of Senates and Chambers of Representatives 
may be made by a stroke of the Imperial pen, but the 
working of a Constitution is a matter of time. Japanese 
Law may be modelled on European Codes, £>ut the point is 

how it is administeied, and whether Constitutional Govern- 

* • 

ment can yet be said to have taken root. In fact, as 
Sir Travers pertinently asks, how shall Japan* make* proof 
of having really attained her majority^ 
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Let her submit, says Sir Travers, to the principle of the 
Law of Nations recognised in the Protocol of the Treaty of 
London, 13th March, 1871. It would seem from recent 
events that Japan has some large claims to advance in the 
matter of what she considers Territorial Waters. This is, 
to our mind, an additional reason for a fe$tina lentl in the 
^matter of the somewhat loudly demanded abolition of the 
Consular Jurisdiction in Japan. Let Japan first shew that 
she is really governing herself in the spirit of Western 
notions of Constitutional Government, and let her place 
before us her views as to what constitute her Territorial 
Waters, and we shall be in a better position to judge how 
near she may be to attaining her majority, and whether the 
time is at hand when it may be wise, in the interests of both 
parties, to abrogate the Treaties which establish the existing 
Extra-territorial Consular Jurisdiction in the land of the 
Rising Sun. 


V.—THE LEGISLATIVE COUNCIL AND JUDICIAL 
INDEPENDENCE IN INDIA. 

A Letter to the Editor of The Law Magazine and Review. 

OIR,—In May last the Government, in reply to Lord 
^ Stanley of Alderley’s motion regarding the adminis¬ 
tration of justice in India, admitted that “ it was contrary 
to right and good principle that the Executive and Judicial 
powers should be united in one person," but declared that 
it was impossible, at the time, to find the financial means 
for making the necessary reform. 

Now, the difficulties of the Indian Exchequer are shewn, 
in the last Budget statement, to hhve ariseh, not from 
diminished 4 revenue, but almost entirely from increased 
expenditure. It seems difficult, therefore, to believe that, 
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during a period of profound peace, when no danger looms 
in the immediate future, some retrenchment in the over¬ 
grown Army expenditure of India should not be practicable, 
such as would admit of initiatory steps being taken towards 
the reform of a system condemned on all sides, ahd which 
the Government itself admits to be wrong in principle. Far, 
however, from any endeavour having been made towards* 
that end, the evil is being seriously aggravated by the 
creation of new Courts of Judicature, which are to be 
presided over, not by duly qualified and independent Judges, 
but by Government servants directly amenable to the influ¬ 
ence and control of the Executive. 

In 1892 the “ Madras City Civil Court Act *' created a 
tribunal having a concurrent jurisdiction with the Chartered 
High Court of the Presidency, but evidently intended, 
through favourable clauses regarding costs, to divert suits 
from the High Court, which inspires the people with 
confidence, to the newly-created tribunal, the constitution of 
which is looked upon with dismay. Since then, a Bill has 
been introduced in the Legislative.Council of the Viceroy— 
the “ Presidency Small Cause Court Bill ”—for the purpose 
of creating another tribunal on the same lines; and 
when, at the sitting of the Legislative Council on the 
4th January last, the Legal member proposed that the 
Bill should be withdrawn, unless the jurisdiction of the 
projected Small Cause Court were limited to suits of 1,000 
Rupees and special qualificaftions were imposed upon the 
Judges, His Excellency, the Viceroy, as President, imme¬ 
diately intervened, declaring that the statements of the 
Legal member of Council should be taken to represent his 
own views, and in no way to commit the Government of 
India.* ♦ • 

• • 

* My authority is the Pioneer , for 7th January, 1894- The official report of 
the debate will probably come by the next mail from India. [See Postscript .] 
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This remarkable incident discloses a marked divergence of 
view amongst the official members of the Legislative Council; 
but it also discloses the important fact that some of the 
official members of that Council pbject to being made the 
instrument for giving the force of law to measures which are 
repugnant to their judgment and their conscience. That 
‘similar incidents have not hitherto been more frequent may 
perhaps be ascribed to the Indian Secretary of State’s 
despatch of the 24th November, 1870, in which the Cabinet 
Minister asserts his power to require the Governor-General 
to introduce a measure, and to require all the members of 
his Government to vote for it. 

A well-founded impression prevails that Parliament 
intended the Legislative Council of India to be a Deliberative 
body; but the above-mentioned despatch has converted it 
into a mere Administrative Office, charged with giving the 
form and authority of law to the determinations of a 
Cabinet Minister. Deliberation, at all events, has been 
excluded from the Council, and the Indian Legislature has 
become in practice a pure delusion. The Council Amend¬ 
ment Act of Lord Cross might have corrected the fault had 
the Representative principle been Incorporated in it to a 
reasonable extent; but in its actual form, with the evident 
determination of the Government to continue using the 
Indian Legislature as an auxiliary in the promotion of 
the interests of the British Cabinet, under the name of 
Imperial interests, the evil mhst endure until the injustice 
and suffering which it inflicts on the Indian populations 
become unendurable. # 

lam, Sir, your obedient servant, 

* J. Dacosta. 

1st February, 1894. 

• • 

Postscript, 5th February,—The Indian mail has just 
broilght the official report, printed in the Gazette of India 
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(Calcutta), for 13th January,* 1894, Pt. VI., of the speech 
delivered on the 4th January by the member in charge of 
the “ Presidency^Smalt Cause Court Act Amendment Bill.” 
It seems evident that the object of this measure, as framed* 
by the Executive, is to divert suits from the High Court to 
a Small Cause Court, in which the Judges are to be, not 
trained lawyers, but Government .servants, who may, 
without possessing any real professional qualification what¬ 
ever, have attained the technical position of having been 
called to the Bar. Moreover, Section 8, after providing for 
the status of the Chief Judge, runs thus:—“ The other 
Judges shall have rank and precedence as the Local 
Government may from time to time direct.” On this point 
the member in charge (Hon. Sir Alexander Miller, Q.C.) 
observed:—“Now, there is not, so far as I know and 
believe, any Court in the civilised world—there is certainly 
not any British Court—in which the Judges other than the 
Chief Justice or the Chief Judge, have any difference in 
rank or precedence other than that which follows from the 
dates of their appointments; apid to place it in the hands 
of the Executive Government of any country to alter the 
precedence of the Judges, would be to do the very thing 
which the English Constitution has been labouring to avoid 
ever since the Revolution, that is* to keep the Judges 
dependent on the favour of the Executive.” 

J. D. 


Jhe speech of Hon. Sir Alexander Miller, to which 
our correspondent justly draws attention in his Postscript, 
contains, it appears to us, strong internal evidence, in other 
passages yhich we # have not space to reproduce, of the 
gravity of the questions at issue under the specious name 
of the “ Presidency Small Cause Court Act Amendment 
Bill,” and also that Sir Alexander isVully awake to the fact 
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of their gravity. We are glad to find that where the Judges 
of the High Court, Calcutta, have spoken on the subject, 
c to the effect that “ whenever a professional man can be 
obtained it is desirable that he should be obtained ” for the 
office of Judge, Sir Alexander is on their side, and also 
that he would rather his present Bill “ were abandoned 
altogether than allowed to pass leaving, as things stand at 
present, Judges who might be appointed having no pro¬ 
fessional qualification whatever.” We are also glad to find 
Sir Alexander’s feelings thoroughly in accordance with our 
own on the point that the Judges of the High Court would 
be the best body to frame Rules of Procedure for the new 
Presidency Small Cause Court, and that it is not a proper 
course to pursue to leave these rules to be framed by the 
Judges of the new Court, who are Government servants, 
with the consent of the Local Government. This would 
practically amount to the Executive taking the place of 
the Judicature, and the whole tenor of the establishment 
of the Small Cause Courts would appear to be the aggrava¬ 
tion of the evil, admitted in Parliament even by its 
apologists on financial grounds, of the Fusion of the 
Executive and Judicial Powers, and would constitute a new 
attack on Judicial Independence in India. Quod omen 
avertat Deus !— Ed.] 



*59 


VI.—FOREIGN MARITIME LAWS: IV. 

SCANDINAVIA. 

Chapter VI. . 

Bottomry . 

174. When a Commander, in a case of necessity, for the 
prosecution of-the voyage or the preservation or forwarding 
of the cargo, raises money by bottomry on ship, freight or 
cargo, in the manner hereinafter prescribed, the lender on 
bottomry can only recover his money at the conclusion of 
the voyage from the things that are pledged. But on 
these things he has the rights conferred by Chapter XI. 
(post) of this Law on holders of a maritime lien. 

The Swedish Code adds a clause in terms allowing the lender and borrower 
on bottomry to agree on the premium or maritime interest to be paid for the 
loan. 

B. 156, 164, 165, F. 315, 317, 325, G. 680, 681, H. 569, 588, 1 . 599, P. 630, 
R. 385, S. 719, 731. E. 149, 165-167. 

175. A loan on bottomry may be raised on ship, freight, 
and cargo, jointly, or on any of them severally. If a loan 
is raised for the sole benefit of the cai^o, the cargo may be 
separately bottomried. In other cases, the cargo can only 
be bottomried in conjunction with ship and freight. If the 
ship and cargo are jointly bottomried for the same loan, the 
freight is deemed to be included in the security, but in 
other cases the freight must be specifically mentioned as 
included. 

If anything has been bottomried fo£ money, the 
expenditure^ of which does not concern it, and the 
lender recovers from the article so bottomried, the owner 
of it can recover the amount he has to pay from the 
other articles on behalf of which fhe expenditure * was 

11 
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inade and has the same sights as if these articles were 
bottomried to him. 

See Arts. 268 and 281, post. 

In the most usual case of a bottomry bond on ship,-freight, and cargo for the 
benefit of ship or to enable her to earn freight, the practical effect oi this rule 
would appear to be to exhaust ship and freight before touching the cargo. 

F. 315, 320, G. 680, 681, H. 569, 574, 1 . 593, 595, P. 628, R. 382, S. 723, 

. E. 155* 

176. Before raising money on bottomry, the Commander 

must make an accurate statement of the circumstances 
which necessitate his having recourse to bottomry, 
observing as far as possible the procedure laid down in 
Art. 41, and also referring to depositions taken by the 
Consul, oi, if there is no Consul at the place, by some other 
authority. * 

As to communication with owners of ship and cargo, see Arts. 52 and 57, 
ante, and as to bottomry at home port, Art. 48, and as to the position of a 
bottomry bondholder where money has been improperly raised, Arts. 49,175. 

G. 686, H. 372, 579, 1 . 509, 591, R. 383. 

177. When money is raised by bottomry, the signed 
contract must be in writing, and, to be valid, as a bottomry 
bond, must contain :— 

(1.) The denomination “Bottomry Bond” ( Bodmeribrev ), 
or some similar term, stating that the contract is 
for a loan on bottomry; 

(2.) The name of the lender; 

(3.) The amount of the loan aqd the premium upon it ,* 
(4.) A statement of what property is pledged ; 

(5,) The name of the ship; • 

(6.) The particulars of the voyage for which the loan is 
made. 

The Swedish Code adds (7)—The signature of the master and date and place 
of issue,—obvious provisions which are practically covered in this version by 
requiring the contract to be signed. 

G. 684, H. 570, 1 . 590, P. 626, S. 720, 721. E, ^50. • 

178# A leader on bottomry may require the bond to be 
made out in duplicate or more copies, of which the 
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contents are identical and eacft must state how many 
copies are executed. 

The transfer of a bottomry bond to a third person does 
not act as a bar to any objection to the circumstances in 
which the loan was raised or the necessity for it. * 

The Swedish Code seems to imply that the Bond is not tiansferable unless 
it contains a clause allowing a transfer; otherwise it is to the same effect as 
this version. 

B. 162, 163, G. 6S5, 687, H. 573, I. 592, P. 627, S. 722. E. X54. 

179. Average contributions for which the property that 
is bottomried is liable are paid by it without any abatement 
of the bottomry debt, but if, after payment of such contribu¬ 
tions, the value of the property pledged proves insufficient 
to pay the bottomry loan in full, the lender on bottomry 
must bear the loss. 

B. 166, 167, F. 330, G. 691, II. 589, I. 603, P. 631, s. 732. E. 171. 

180. The Commander is bound to use all reasonable 
means to preserve and salve the bottomried property; 
except for urgent reason he must do nothing to enhance 
the risk which the lender on bottomry had reason to 
anticipate from the conditions of the bond ; otherwise, the 
Commander is liable for any loss the creditor sustains 
thereby. 

If the Commander alters the bottomry voyage except in 
case of necessity or in the interest of the bondholder, or 
deviates from the ordinary route for any reason except 
that of saving life, or after the voyage has terminated 
exposes the bottomried prdperty to a fresh risk, and 
subsequently the property proves insufficient to meet the 
bottomry bond, he will be held responsible for the balance, 
unless he can prove that the deficiency would have existed 
even if he had strictly conformed to his duty. * 

B. 164, G. 693, 694* H. 587, ngo, I. 598, 

181. Unless otherwise agreed, the bottomry debt 
becomes due at the place where, in accordance with the 
conditions of the bond, the voyage terminates, and on the 

11—2 
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seventh day after the ship's arrival without allowing any 
running days. 

If the voyage terminates before the ship reaches her 
destination as stated in the Bottomry Bond, the debt 
becomes payable on the seventh (fay after the termination of 
the voyage, and at the place where the voyage does, in 
. fact, terminate. The Commander must give the lender on 
bottomry immediate notice of the discontinuance of the 
voyage. If the discontinuance is due to any causes other 
than such as are mentioned in Arts. 159 and 160, the 
Bottomry Bondholder has a right to compensation for any 
expense occasioned thereby. 

G. 688 699, H. 570, P. 626. 

182. After a bottomry debt is due and payment has been 
demanded but not made, the Bottomry Bondholder is 
entitled to interest at 6 per cent, per annum on the amount 
of the loan and on the premium. If the premium is calculated 
by time it ceases to accrue after the bond is matured. 

The Swedish version substitutes legal interest for 6 per cent., but as legal 
interest on unpaid Mercantile loans is 6 per cent, in Sweden, there is no real 
.difference. 

B. i6i, G. 688, 1 . 596, S. 736. 

183. When payment is due, it may be demanded on 
presentation and surrender of any of the original copies, 
endorsed with a receipt of the amount. If several holders 
of copies present them and demand payment, the bottomry 
debt must not be paid to any of them, but the Commander 
must place the amount in safe deposit, and give notice to 
the claimants of his having done so. The Commander must 
not pay the bottomry debt befoie the date at which it matures 
unless he gets possession of all the copies he has signed. 

The Swedish version contemplates the rival claimants appointing a trustee 
to hold the money, and only in default of their agreement lets the Commander 
select his ow^n deposit, and in the second clause only requires all the bonds 
to be got in when the Bond is transferable. See Art. 178, ante. 

G» 689, 6go. • 
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184. If the bottomry bond is Hot presented for payment 
at maturity, the Commander may place the amount of it on 
secure deposit, and so free the bottomried articles. If 
money is so deposited, the Commander must give the 
bottomry creditor immediate notice of the fact. t 

185. A bottomry bondholder may arrest the articles 

which are bottomried on the arrival of the vessel at the 

» 

place named in the bond, or on the termination of the 
voyage at any other port, notwithstanding that payment is 
not yet due. This arrest need not be followed by further 
proceedings for compensation, and is only operative for 
eight days after the bond is matured. 

If a bottomry loan is not paid off after due demand, 
the bottomry bondholder may, without a formal judgment 
of the Court, issue execution against the articles bottomried, 
and afterwards sell them by public auction. 

If there is reason to fear that cargo under bottomry will 
deteriorate if detained for a considerable period, appli¬ 
cation may be made to the authorities, and with their per¬ 
mission the goods may be sold as soon as possible. The 
sale must always be announced in sufficient time to allow 
buyers at least one day’s notice. 

If, when the execution is put in force, an objection is 
raised to the validity of the bond or* of the claim, or if a 
third party comes forward claiming a better title to the 
goods, the Court may require the bottomry bondholder to 
find security as a condition precedent to issuing execution. 

The Swedish version is shorter; it contains only the first sentence and a 
clause authorizing a sale on application to the High Bailiffs, and delivery of 
the proceeds <0 the Bondholder to satisfy his claim. 

G. 692. 

186. If the voyage is abandoned before it has commenced 
the bottomry loan betimes due at once at the place where 
the voyage should have begun, and in such case the 
borrower, in lieu of the agreed premium, pays 5 per cent, 
interest per annum on the capital and 3 per cent, by way of 
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commission. If the ship has sailed, the premium must be 
paid, even if the voyage is subsequently abandoned. 

G. 699, H. 586, 1 . 597, S. 727, 729, E. 169. 

V. PORTUGAL. 

Chapter VII. 

* Passengers. 

Art. 563. The carriage of passengers will, in the absence 
of special agreements, be regulated by the provisions of this 
chapter. 

B. Bk. TI., Tit. iv., G. Pt. 6, 1 . Bk. II., Tit. iv., Ch. iv., Ch. viii. 

564. If a passenger does not come on board at the proper 
time, the whole passage-money is due :— 

§1. If he fails to come on board in consequence of death, 
illness, or other cause beyond his control (forga maior ), 
which prevents him prosecuting the voyage, or if he 
gives notice that he abandons it, half passage-money 
is due:— 

§2. If the passenger is prevented from prosecuting the 
voyage by the Commander’s act, he has a right not 
only to the immediate repayment of his passage- 
money, but also to compensation for his losses and 
damages. 

§3. If the hindrance is caused by accident or causes 
beyond the control of the parties (forga maior ) which 
affect the ship, the passage-money must be repaid, 
and the contract is dedmed to be rescinded without 
any claim for compensation on either side. 

B. 127-131, G. 667, 668, 670, 671, I. 583, H, 522, 524, 525, S. ^04, 696, 697, 
Sc. 169, 170. E. 136, 137. 

565. If, in the course of the voyage, a passenger chooses 
to land at a port other than that to which Jie has taken 
passage, full passage-money is due. 

§i.*If he disembarks at a port other than that to which 
he is bound, in consequence of the Commander’s act 
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or default, he has a claim«for compensation for losses 
and damages. 

§2. If he disembarks in consequence of an accident or a 
cause beyond control (forga maior) affecting either 
the ship or the passenger, passage-money is due 
pro rata itineris peractd. 

B. 130,131, G. 667,668, 670, 671, 1 . 584, S. 698, Sc. 170. E. 136, 137,140. 

566. If a passenger is lost by shipwreck, nothing is repay¬ 
able to his heirs which has been paid, nor can anything be 
demanded from them if not paid. 

G. 669, I. 584. E. 138. 

567. If the sailing of the ship is delayed for any reason 
other than accident or circumstances beyond control, a 
passenger has a right to remain on board, and also to be 
victualled during the whole period of the delay, and further, 
to compensation for loss and damage. 

B. 133, G. 672, 1 .585, S. 698. 

568. If the delay exceeds ten days, the passenger may 
rescind the contract, and claim the repayment of passage- 
money that he has paid :— 

§1. Provided always that if the delay is caused by bad 
weather, the repayment will only amount to 
two-thirds. 

B, 133, G. 672,1.585, s. 698. • 

569. Where a vessel is used exclusively for the carriage of 
passengers, she must take them to their destination without 
other stoppages than such as # have been notified beforehand 
or are customary. 

B. 126, 1 . 586, H. 529, S. 698, 701. 

570. If* the ship deviates from her voyage through the 
action or default of her Commander, the passengers will be 
boarded and lodged for the whole time of such deviation at 
the expense* of the sfiip, and have a right to compensation 
for loss and damage if the contract is rescinded. * 

1.586. • 
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571. If the ship carries dargo as well as passengers, the 
Commander may go into any port that is proper for him to 

discharge in. 

B. 126, 1 . 586. 

572. When the ship is detaine'd for repairs a passenger 
may rescind the contract on payment of passage-money in 
proportion to the distance accomplished :— 

$1. If he prefeis* to wait till the ship resumes her 
voyage there is no increase in the passage-money, 

but he will victual himself during the delay. 

B. 133, G. 672, I. 587, H. 526, S. 698. E. 241. 

573. The victualling of a passenger during a voyage is 
deemed to be included in the passage-money :— 

§1. If the victualling is excluded, it is the duty of the 
Commander to supply what is necessary to a 
passenger at a fair price. 

§2. In the case of voyages beyond the mainland of the 
realm passengers have a right to stay on board and be 
victualled for such time as the vessel remains at the 
port of destination, if not exceeding 24 hours. 

B. 121, 1 . 588, H. 530, S. 702, Sc. 173. E. 142. 


Chapter VIII. 

Privileged Claims and Mortgages. 

Section i. 

Privileged Claims. 

574. The claims specified in this section have a preference 

over any general or special privileges on chattels conferred 
by the Civil Code. • 

F. 214, I. 666, H. 312, 313, 318, Sc. 267. 

575. In case the ship or any other object to which the 
privilege attaches deteriorates or diminishes in value the 
privilege stjll attaches to the residue or to what can be 
salved and placed in safety. 

3, 1 . 667, Sc. 271. 
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576. If the proceeds of the sfiip or articles to which the 
privilege attaches do not suffice to pay off the privileged 
debts of a class, they are divided rateably among themselves. 

B. 4, F. 191, 1 . 669, S. 581. ■ 

577. The endorsement of a document conferring a 
privileged claim carries the privilege with it. 

F. (1885) 12, 1 . 670. 

578. Debts which are privileged upon the ship are ranked 
in the following order:— 

(1.) Costs and Court charges incurred in the general 
interest of the creditors. 

(2.) Rewards due for assistance and salvage. 

(3.) Pilotage and towage into port. 

(4.) Tonnage, light and anchorage dues, public health and 
other port charges. 

(5.) Charges for watching the ship and warehousing its 
appurtenances. 

(6.) The wages of the Commander and crew. 

(7.) Charges for looking after and repairing the ship, its 
apparel, and furniture. 

(8.) The repayment of the price of cargo that the Com¬ 
mander has found it necessary to sell. 

(9.) Insurance premiums. 

(10.) Balance of purchase-money due for the last transfer 
of the ship. 

(11.) Expenses incurred in repairing the ship, its apparel, 
and furniture for three years prior to the voyage, 
reckoning from the day on which the repairs were 
completed. 

(12.) bebts arising from the contract for building the ship. 

(13.) Insurance premiums on ship if the ^yhole is insured, 
or on the part^and its appurtenances which are insured 
and are not included in No. 9. 

(14.) Compensation due to shippers for short delivery or 
for damage to cargo. 
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5 1. The debts mentioned in Nos. i to 9 (inclusive) refer 
to such as are contracted in the course of the last 
voyage and on account of it. 

• (I.) B. 4(1), F. 191(1), G. 757 (i), 770, 1 .675(1), H. 317, S. 580(4). E.5(i). 
(2.) B. 4 (6), I, 675 (2), H. 313 (i), Sc. 268 ( t ). 

(3.) B. 4 (2), F. igi (2), G. 757 (5), 772 (3), I. 675 (4), H. 313 (1), S. 580 (3), 
Sc. 268 (1). E. 5 (2). 

(4.) B. 4 (2), F. 191 (2), G. 757 (3), 772, I. 675 (3), H. 3x3 (2), S. 580 (3) 
E. 5 (a). 

( 5 *) B. 4 ( 3 * 4 )i F. xgi (3, 4), G. 757 (1, 2), 770, 1 . 675 (4, 5), H. 313 (3, 4), 
S-580(4,5)- E. 5(3,4). 

(6.) B. 4 \ j ), F. igi (6), G. 757 (6), 761, 771, 772, I. 675 (7), H. 3x3 (5), 
S. 580 (6), Sc. 268 (2). E. 5 (6). 

(7.) B. 4 (9, 10), F. xgi (5), I. 675 (6), H. 313 (6), S. 580 (8). E. 5 (5). 

( 8 .) B. 4 (8), F. xgi (7), G. 757 (9), 772 (5), H. 313 (6), S. 580 (7), Sc. 268 (3) 
E- 5 (7)- 

(9.) B. 4 (12), F. igi (io), I, 675 (io), S. 580 (9). E. 5 (10). 

(10.) B. 4 (15), F. 191 (8), I. 675 (12), 315 (1), S. 580 (8). E. 5 (8). 

(xi.) F. xgi (8), H. 313 (7), S. 580 (8), Sc. 268 (4). E. 5 (8). 

(12.) B. 4 (xo, xx), F. 191 (8), H. 313 (8), S. 580 (8). E. 5 (8). 

(13.) B. 4 (12), F. xgi (10), I. 675 (10), S. 580 (g). E. 5 (10). 

(14.) B. 4 (13), F. 191 (11), G. 757 (8), 772 (4), I. 675 (xi), H. 313 (xo), 
S. 580 (xo), Sc. 268 ( 4 ). E. S (ii). 

579. Privileges pertaining to debts on the ship are 
extinguished:— 

1. By the ordinary methods in which rights are lost, 

2. By a sale of the ship by Court: as soon as the 

purchase-money*is paid into Court, the privilege and 
claim of the creditors is transferred to the fund. 

3. By a voluntary sale effected after citing the privileged 

creditors, when three months have elapsed without 
their taking steps to avail themselves of the privilege 

or attach the purchase-money. 

B, 6, F. 193, G. 767, 768, L 678, H. 316, S. 582. E. 7. 

580. Debts which are privileged upon cargo are ranked 
in the following order:— 

1. Court charges incurred in the general interest of the 

creditors. 

2. Rewards due for Salvage. 
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3. Custom House duties at the port of discharge. 

4. Charges for freight and discharging. 

5. Warehouse expenses. 

6. Contributions to general average. • 

7. Moneys advanced # on bottomry of this security. 

8. Premiums of Insurance. 

§1. The privileges of which this Article treats may be 
general, affecting the whole cargo, or special, affecting 
a portion of it, according to whether the debts are in 
respect of the whole or a portion of it. 

B. 71, 8o, F. 280, 306-308,“G. 781, 1 . 671 identical, except that (7) and (8) are 
transposed, H. 487, 548,566, S. 665-668, 678, Sc. 276. E. 124-126. 

581. Privileged claims on cargo lapse if the creditors do 
not make use of them prior to the discharge of the cargo, 
or within 10 days immediately following it if during that 
time the cargo has not passed into the possession of a 
third party. 

B. 80, 81, F. 307, 308, 1 . 672, S. 667, Sc. 277, E. 126, 127. 

582. Debts which are privileged upon freight are ranked 
in the following order:— 

(1.) Court charges incurred in the general interest of the 
creditors. 

(2.) Wages of the Commander and crew. 

(3.) Contributions to general average. 

(4.) Advances on bottomry of this security. 

(5.) Premiums of insurance. 

(6.) Amount of compensation due for short delivery of 
cargo. • 

(2.) B. 63, F. 271, G. 757, 759, I. 673, H. 321, 451, S. 587, 646, Sc. 268. 
E. 30, 89. 

583. Privileged claims on freight lapse as soon as the 
freight is paid, except in the case mentioned in Art. 523, 
when the privilege attaching to seamen’s wages is only 
extinguished when six months have expired from the date of 

the abandonment of the voyage. 

G. 774, S. 646. • 
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Section II. 

Mortgages. 

584. Mortgages on ships are created either by operation 
*of law or by agreement between the # parties. 

B. x , 134, F. (1885) x, 35, s. 578. 

585. Mortgages on ships, whether created by operation 
of law or voluntarily, produce the same results, and are 
governed by the same rules as mortgages of real property, 
so far as their peculiar nature permits, and except as 

modified by the present section. 

B. Bk. II., Tit. v., F. Law of 1885, 

586. Mortgage on ships can only be effected by their 
actual owners or by a special power of attorney: — 

§1. When a ship belongs to more than one person, the 
whole may be mortgaged for the expenses of fitting 
out and making a voyage, by the express agreement 
of the majority representing more than half of the 
ship. 

§2. A part owner of a ship cannot mortgage his share in 
the ship except with the consent of the majority 

defined in the preceding paragraph. 

B. 23,136, F. (1885) 3, G. 467. 

587. A mortgage on a ship that is being built or to be 
built is also allowed fpr the expenses of building, provided 
that the deed of mortgage at least specifies the length of 
the keel of the ship and approximately its other principal 
dimensions, as also its probable tonnage, measurement, and 

the building yard in which it is being built or to be built. 

B. 138, F. (1885) 5, 1 . 486, Sc. 3. 

588. A mortgage on a ship is created by an attested deed 
except in the case mentioned in § 2 of Art. 591. 

B. 135, F. (1885) 2t L 485- 

589. A mortgage on a ship securing debts Ahat carry 
interest covers interest for five years in addition to the 
capital. 

B. f43, X 4 S» & (1885) 13, H. 315 (a). 
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590. Mortgages on ships will'be registered by the registrar 
of the Tribunal of Commerce at the ship’s home 
port:— 

§1. In the case of a mortgage being given on a ship which 1 
is being built or to be built, the proper 'registrar is 
the one at the place where the building yard is 
situated. 

§2. Where the ship’s port of registry is different from 
that where she is built, a certificate must be produced 
from the latter stating if there is a mortgage on it 
or not ; if there is, the mortgages that are registered 
must be transferred and registered at the ship’s port 
of registry. 

B. 139-141, F. (1885) 6 « I- 48 s> 486, H. 315. 

591. A shipowner may place on the register a provisional 
mortgage specifying what sum or sums of money may be 
raised on the ship in the course of the voyage:— 

§1. The entry of the mortgage will be made when out of 
the realm by the regular Portuguese Consular 
officer. 

§2. If there is no Consular officer at the place where it is 
desired to mortgage, the mortgage may be effected 
by a deed executed on board by the contracting 
parties in the presence of two’witnesses, and entered 
in the ship’s account book. 

See F. (1874) 26, now repealed by F. (1885) 39. 

592. Mortgages will be paid after the satisfaction of debts 
privileged on the ship in the order of priority of the entry 
on the Commercial register :— 

§1. if there are several mortgages registered on the same 
day, they will be paid pro rata. 9 

B. 142,150,151, F. (1885) 10,34, 1 .675 (13), H. 315 (2). 

593. Mortgages on ships are subject to extinction by 
lapse of time in accordance with law. 

B. 143, F. (1885) n. " 
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594. If the ship is lost or condemned, the rights of 
mortgagees include the remains of the ship and also the 
insurance. 

c B» 149. See F. (1874) 17, which, however, is now repealed by F. (1885) 39, 
I. 667, 675 (13). 

F. W. Raikes. 


VII.—CURRENT NOTES ON INTERNATIONAL 

LAW. 

Public International Law. 

Hawaii and “Intervention.” 

The doubts expressed by us in this Review , in the number 
for February, 1893, as to the spontaneity of the Hawaian 
“ Revolution/' have been more than justified by subsequent 
events. The intervention of the United States proves to 
have been more “ precipitate ” even than we surmised when 
we used that term on the occasion above referred to. It 
would appear, in the light of after events, to have been 
dictated largely by the promptings of partisan politics on 
the eve of the General Election. Great Britain experienced 
something similar a few years ago, in the case of the 
“ Sackville Incident.” 

The new President, in his Inaugural Message to Congress, 
dealt with his predecessor’s policy of annexation in a spirit 
of almost humiliating candour. • 

“ After a thorough and exhaustive examination,” ran the 

Message, “ Mr. Blount has submitted to me his .report, 

“shewing beyond all question that* the Constitutional 

“ Government ofrHawaii has been subverted with the active 

“ aid of our representative to that Government, and through 

“ intimidation paused by the presence of an armed naval 

“ force of the United States which was landed for that 
• • 

“ purpose at the instance of our Minister. 
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“ Upon the facts adduced, if seemed to me that the only 
“ honourable course for our Government to pursue was to 
“ undo the wrong .... and to restore as far as 
*' practicable the status existing at the time of our forcible * 
“intervention.”— (Times, 5th December, 1893.) 1 

Acting upon this view of the matter, the President 
recalled the offending Minister, Mr 4 Stevens, and gave 
“ appropriate instructions ” to Mr. Willis, the new 
representative of the United States, to take steps to 
restore the status quo. 

Early in January last Mr. Willis called upon the 
Provisional Government to surrender office, and handed 
them a conditional promise of amnesty from the Queen 
(Times, 10th January, 1894). The Provisional Government 
has, however, so far declined to submit. The United 
States Cabinet has meanwhile remitted the whole matter to 
Congress (Times, nth January, 1894). 

On 6th February an amendment, proposed in the 
House of Representatives, approving of annexation and 
recognition of the Provisional Government was lost, while 
the substantive resolution was carried condemning the 
action of the late United States Minister, Mr. Stevens, 
approving the attitude taken up by the President, and 
deprecating annexation as uncalled*for and inexpedient 
(Times, 7th and 8th February, 1894). How the matter will 
end it is at present difficult to foretell, but it seems extremely 
probable that, by a strange irony of fate, the United 
States Government will have to forcibly “ intervene ” a 
second time in order to remedy what the President called 
its first “ unjustifiable intervention.” 

* * * 

# Private International Law . 

Foreign Sovereigns and Ambassadors. a 

The Court of Appeal, as was anticipated, dismissed the 
appeal in the case of Mighell v. The Sultan of Johore 
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(L.R. [1894] 1 Q.B. * 49 )> r relying upon the well-known 
decision in the case of The Parlement Beige , 5 P.D. 197. 

The points of real interest in the case were two in 
‘ number: firstly, the admission of a letter from the Secretary 
of State for the Colonies as conclusive evidence of the 
sovereignty of the defendant Sultan; and, secondly, the 
dictum of the Court that the mere fact of the Sultan having 
lived and acted as a private person, and resided here under 
an assumed name as a private person, was not evidence of 
submission to the Jurisdiction. “ I should put it thus," 
said Kay, L.J., “the foreign Sovereign is entitled to 
immunity from civil proceedings in the Courts of any other 
country, unless upon being sued he actively elects to waive 
his privilege and to submit to the Jurisdiction.” 

A very pretty question was raised in the case of 
Musurus v. Gadban and others (10 Times L.R., p. 90). 

The defendants in an action brought by the executor of 
Musurus Pasha, the late Turkish Ambassador to this 
country, counterclaimed for £3,000, alleged to have 
accrued due from the Pasha during the actual term 
of his Embassy. The defence was that the debt was 
barred by the Statute of Limitations. To this the plaintiff 
in the counter-claim replied that time had been prevented 
from running on two grounds, partly owing to the Ambassa¬ 
dorial privilege, which, under the Statute 7 Anne, c. 12, 
precluded litigation prior to the Pasha’s recall, and partly 
owing to his subsequent absence beyond seas (under 
4 and 5 Anne, c. 16). 

The Divisional Court held that the action was qot barred 
on these grounds, and laid it down further that the privilege 
extended beyond the date of actual recall, and until a 
reasonable time for departure from the country»had elapsed, 
and ijiat the possibility of serving out of the Jurisdiction 
under Order XI.» I^.S.C., did not affect the principle of 
4 and 5 Anne, c. 16. 
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Domicile. 

There is an important decision of Stirling, J., in the case 
of In re Beaumont , L.R. [1893] 3 Ch. 490; as to the 
domicile of fatherless children. The Court, relying mainly 
on Potinger v. Wightman , 3 Mer. 67, and Johnstone v. 
Beattie , 10 Cl. and Fin. 42, held (a) that there is a ** con¬ 
siderable weight of authority for the proposition that when 
the mother of infant children re-marries, their domicile 
ceases to follow hers,” and (6) that in any case the change 
of a fatherless infant’s domicile “ is not to be regarded as 
the necessary consequence of a change of the mother's 
domicile, but as the result of the exercise by her of a power 
vested in her for the welfare of the infants, which in their 
interest she may abstain from exercising, even when she 
changes her own domicile.” 

J. M. Gover. 


Cwarterljr itotes. 

Trial by Jury in Italy. 

According to La Tribuna (Rome, 14th December, 
1893, 2nd edition), one of the best, informed and most 
outspoken of Roman journals, public opinion in Italy 
has been greatly shocked at the immunity which Juries 
have of late accorded to malefactors in several cases of 
murder and attempted murder. In view of these by no 
means isolated instances of the miscarriage of justice, an 
outcry has been rashly raised for the suppression of the 
Jury system altogether. Those who entertain more 
moderate views, however, recommend the ‘reform rather 
than the tottil abolition of this popular institution. If, as 
the Tribuna points out, it were possible to ‘elevate the 
character of the Judicial bench from its present unsatis¬ 
factory condition to a really high level of excellence, Trial 
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by Jury might be discarded, hot alone without misgivings, 
but even with readiness, in all cases not involving Political 
issues. But, according to the above cited authority, to 
^effectuate such a transformation would be a task of far 

f 

greater difficulty than an amelioration of the present 
system of Trial by Jury, and it therefore suggests that the 
efforts of the Legislature should, in the first place at all 
events, be directed to a reform of the latter by adopting 
to a large extent as a model the system which prevails in 
England. The modifications proposed are a revision of 
the Jury lists so as to ensure as far as possible the attendance 
of citizens possessing a higher order of intelligence and 
capacity than that which is now generally available; 
the infliction of stringent penalties upon Jurymen 
absenting themselves from their duties without justi¬ 
fication or excuse; and more particularly their rigorous 
confinement during the whole period that they are 
exercising their functions. Upon the urgent necessity 
for the restriction just mentioned, the writer of the article 
in question is very emphatic, adducing in favour of his 
argument facts which, by those accustomed to the fair 
administration of justice, will be received as an unpleasant 
revelation. He does not hesitate to affirm in the most 
absolute and unmistakbable terms that there are advocates, 
even in the Courts of Rome itself (though at the Capital 
instances are rarer), whose fame and fortune have been 
built up, not by Juridical erudition, forensic skill, or 
oratorical capacity, hut by a systematic and successful 
“ lobbying ” of the Jury during the intervals of the hearing, 
such “ lobbying” consisting at times of no more than friendly 
persuasion, but at others proceeding a good deal farther than 
that. Here in England, where Bar a§d Jury aye happily 
above suspicion, the knowledge of such a deplorable 
condition of things will excite a feeling of painful surprise, 
and it will be readily conceded that not only should com- 
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m unication between advocates and Juries, during the 
progress of a trial, be rigorously prohibited, but that such 
malpractices, when discovered, should be visited with 
exemplary punishment # at the hands of those whose dutf 
it is to protect from discredit and degradation the honour- 
able profession of the Law. 

* * 

A New French Review of International Law. 

We have just received the first number of a new French 
publication, the Revue Generate de Droit International Public 
(Paris: A. Pedone), edited by Antoine Pillet, Professor of 
Internatfonal Law in the Faculty of Grenoble, and Paul 
Fauchille, Doctor of Law and Laureate of the Institute of 
France, with the concurrence of other well-known writers 
and Professors, such as Edouard Clunet, of Paris, editor of 
the Journal du Droit International Prive ; De Martens, of St. 
Petersburg, who contributes to the opening number; Stoerk, 
of Greifswald, the continuator, and, therefore, in a certain 
sense, the alter ego of De Martens, in his Nouveau Recueil, 
and Ernest Lehr, of Lausanne, the present General 
Secretary of the Instituteoflnternational Law; Lammasch, 
of Vienna, and several distinguished French publicists. 
The opening number contains only three Articles, as we 
should reckon, but they are all of considerable interest. It 
is significant of the influence which the recent Arbitration in 
the Behring Sea Fisheries has exercised over men’s minds 
that two out of these three Articles are devoted to the subject 
of Arbitration, Prof. De Martens treating of it in connection 
with the question of the limits of Territorial Waters, while 
Prof. L. Renault, of Paris, discusses a New Mission given to 
Arbitration in International differences. Th^only Article not 
devoted to.the special subject of Arbitration is by one of the 
editors, M. Pillet, and takes up the broad ground of the 
subject-matter of the new Review, viz., Public International 
Law: its constituent elements, its field, and its object. 
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Besides these Articles Ind a separately paged part 
devoted to the printing of Texts of Laws and Decrees and 
other Documents, there is a nearly equal amount of space 
» given to a running commentary on events connected with 
International Law, under the title*of “ Chronique des faits 
internationaux,” followed by a Bibliographical Bulletin of 
Books and Periodicals, where, by the way, our valued con¬ 
tributor, Dr. Gover, has his name fused with the title of his 
contribution, and appears under our November number in 
the strange guise of “ Gouvercurrent. Notes de Droit 
International.’* In their next number we shall, no doubt, 
find that our Paris friends will have learned to separate the 
man from his work. I11 touching on Brazil, the Chronique 
draws attention to the singular position taken up by the 
Foreign Naval force stationed off Rio, which, as it truly 
remarks, seems to have assumed the attitude of a sort of 
International Court, advising both sides, and probably not 
blessed by either. In his Article on the Paris Tribunal, 
Prof. De Martens inclines to the view that ten miles may 
be found a practical limitation for the Territorial Waters of 
the Future, for, as he justly remarks, the limit cannot go on 
being indefinitely extended. There is much that deserves 
more notice than we can at present give to our new contem¬ 
porary. We shall look forward with interest to succeeding 
numbers of the Revue Generate de Droit International Public . 


Pltlmfos. 

, Supplement to the Fourth Edition , by L. G. G. Robbins , of 
Bythewood and *Jarman's Conveyancing . By The Editor and 
Arthur Turnour Murray, of Lincoln’s^Inn, Barr^ters-at-Law, 
Sweet and Maxwell, Limited. 1893. 

This is a very diligent piece of work, indispensable to all who 
possess Mr. Robbins’Edition of Bythewood and Jarman, and of 
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considerable value to all Conveyancers who still turn for 
precedents to its monumental predecessor. The justification of 
such a Supplement is its completeness, and the present work 
appears, on examination, fairly to fulfil that object down to 
July, 1893. Except for crises not appearing in the Law Reports * 
other Reports are not generally referred to. When a case has 
been reported in both Law Journal and Law Times , although not 
in the Law Reports , a reference to the Weekly Notes might, we 
think, have been omitted. The new matter is introduced with 
convenient variety, sometimes by a plain reference to the actual 
authority, sometimes by a sfiort statement of the law as altered. 
In this latter respect, we cannot always agree with the authors 
of the Supplement; thus the statement of Re Faux and Re Lancely , 
on p. 395, hardly expresses the point, which was that the legatee 
in question was not really a witness at all. The book, however, 
distinctly fulfils its claim to be, within its sphere as a Supplement, 

“ a guide to recent case law and legislation." Though itself 
alphabetical in arrangement, it contains a full Index, and there 
is a Table of comparative references for the Old Reports and 
the Revised Reports, which those who use the latter volumes 
will appreciate. 


Reminders for Conveyancers. By Herbert M. Broughton, of 
the Inner Temple, Barrister-at-Law. Horace Cox. 1892, 

This is a useful little book, the greater part of which has 
already appeared in the Columns of our valued contemporary, 
The Law Times. References from time to time to several 
leading authorities on the now moribund art of conveyancing 
cannot but prove convenient to the modern Scrivener. 


Copyright , Patents, Designs, Trade Marks, &c. By Wyndham 
Anstis Bewes, LL.B., of Lincoln’s Inn, Barrister-at-Law. 
Adam and Charles Black. 1891. 

The reason given for the somewhat unscientific grouping 
together under the same cover of chapters uponthe above-named 
branches 0$ law is, that being the principal legal monopolies 
depending on invention, they stand in close relationship one 
to another. The connection does not, however, appear to all 
minds particularly obvious, and, judged by the result, Mr. Bewes’s 
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performance seems far from satisfactory. There is quite enough 
learning on the subject of Copyright and Patents, for instance 
to entitle them to a volume apiece, unless, indeed, the author 
had been possessed of such a genius for lucid condensation 
as manifests itself throughout the Digests of Sir James F* 
Stephen. In such a case he might perhaps have been able 
to produce a serviceable treatise. But in the 341 pages of 
which the volume is composed we do not find any strong 
evidences of the author’s power in that direction. We are told 
on the title page that the work is a manual of practical 
law, and we endeavoured to put its practical character to 
the test by looking, under the head of International Copyright, 
for that important section of the Act of 1886, viz., sect. 6, which 
deals with works which have been lawfully produced before the 
Berne Convention was brought by it into operation in the 
United Kingdom. On turning to page 57 what do we find ? 
*« The whole working of the details of the Act is left to Orders 
in Council, and for this reason it seems unnecessary to print 
here the Act itself as most of its provisions [the italics are ours] 
re-appear in the Order set out below, which was published in 
the London Gazette of 2nd December, 1887; and for notes on 
Act see page 71.” The Order in Council does not reproduce 
sect. 6 of the Act, and we therefore turn to page 71, where we 
are told that “ the protection of the 1886 Act applies to works 
published before the date of the Order in Council saving the 
rights obtained by any lawful previous publication in the United 
Kingdom, sect. 6.” The author haS thus omitted to mention 
that the proviso of the section is only operative when “ the 
rights or interests arising from or in connection with such pro¬ 
duction are subsisting and valuable at the said date,” that is, at 
the date when the Order comes into force. It may be said that 
Mottle v. Groenigs is cited, which was a decision upon that 
proviso, but, as no particulars of that case are given, we are 
left to pursue our enquiries elsewhere. Mr. Bewes expresses a 
consciousness of omissions in his book. We hope th^t he will 
take the further step of supplying them in any future edition. 
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Administration 

(i.) C. A. — Scotch Judgment — Limitations—Debt Barred in England,~-An 
administration suit was commenced while a Scotch action was pending 
against the administratrix on account of a debt which was statute- 
barred in England. Judgment by default was given m Scotland. The 
Scotch creditor’s claim was disallowed by the chief clerk on the ground 
of the Statute of Limitations. The administratrix procured the judg¬ 
ment by default to be recalled, and defended the action on the merits. 

‘ Judgment was given against her, and was registered in England under 
the Judgment Extension Act, 1868. Held, that the Scotch creditor 
was entitled to the fruits of his judgment when obtained and registered 
in England, whether or not he would have been restrained from pro¬ 
ceeding with the Sootch action niter carrying m a proof in the English 
proceedings, and that he must be admitted a creditor against the assets 
undistributed. Held, also that there was no need to vary the chief 
clerk’s certificate, as the judgment created a new cause of action 
distinot from the debt upon which the chief clerk had adjudicated.— 
Bland v. Low, 63 L.J. Cn. 60. 

Adulteration* 

(ii.) Q. B. T)+—Food—Disclosure of AIteration-^-Foode and Drugs Act, 1876, 
ss. 6, 7, 9.—A tin or skimmed milk was sold, which was labelled 
“ Condensed Milk.” On another part of the label i4 was stated in 
smaller print, “This tin contains skimmed milk.” Held, tnat the 
label was a sufficient disclosure of the con tap ts of the tin within the 
meaning of sect. 9 of the Act.— Jones v. Davies, 69 L.T. 497, 
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(i.) Q. B. D.— Food~~' i * Written Warranty "—Food and Drugs Act, 1875, 
». 25.—In order to constitute the statutable defence of a “written 
warranty," it is not necessary that word “ warrant" or “ warranty 
should be used in the document relied on; it is sufficient if the docu¬ 
ment amounts to a warranty in law.— Laidlaio v. Wilson, L.R. [1894] 

, 1 Q.B, 74 j 42 W.B. 78. 

Appeal* 

(ii.) H. Ti.— Question of Law not raised on Record. —In a Scotch appeal the 
House of Lords refused to allow the appellant to argue a question of 
law which was not raised on the record, the appellant having refused 
to amend his record when given the opportunity in the Court of 
Session.— Dixon v. Edinburgh Northern Tramway Co., L.R. [1893] 
A.C. 636. 

Arbitration 

(Hi.) C. A .—Reference of Disputes under Agreement—Rower to Construe Agree¬ 
ment-Effect of Awatd—Subsequent Action. —The parties had agreed that 
the plaintiff should supply coal screenings to the defendant. Disputes 
arose, and were referred to arbitration, with power for the arbitrator 
to determine the construction of the agreement. The arbitrator 
awarded that the defendant was bound to keep his works going to 
recoive the screenings, and awarded damages to each party for breaches 
of the agreement, and found that the disputes had arisen through the 
wrongful refusal of the defendant to keep his works going. The 
plaintiff afterwards sued the defendant for refusing to keep his works 
going, and to receive the screenings. Held, that the arbitrator’s 
finding was conclusive in the action as to the construction of the agree¬ 
ment. Held, also, that the arbitration and award were no bar to the 
action, as there had been no renunciation by the defendant of the 
agreement, treated as a renunciation by the plaintiff, entitling the 
arbitrator to assess damages on the footing of a rescission of the agree¬ 
ment.— Gueret v. Andotty , 62 L.J. Q.B. 633. 

fiv.) Ch. D.— Partnership—Action for Dissolution—Return of Premium—Stay 
of Proceedings—Arbitration Act, 1889, 8. 4— Partnership Act, 1890, s. 40. 
—In an action for dissolution of partnership the plaintiff claimed the 
return of his premium. The articles provided for the reference to 
arbitration of any difference m regard to any matter or thing relating 
to the partnership or the affairs thereof. The defendant moved to 
stay proceedings, and to refer the matter to arbitration. Held, that 
under the arbitration clause the arbitrator would have jurisdiction to 
award a dissolution of the partnership, and the terms on which it 
should take place, and as one of those terms to award the return of 
the premium, or part of it; and therefore that the action should be 
stayed.—Bel field v. Bourne , 42 W.R. 189. 

(v.) Oh. D. — Staging Proceedings —“ Step in Proceedings ” — Arbitration Act, 
1889, s. 4,—A “ step in the proceedings," which precludes the party 
taking it from applying for a stay of proceedings, must be'some 
application to the Court by summons or motion, and does not include 
an application by letter or notice by one party to the other, or by 
correspondence between their solicitors, such as a notice given by the 
defendant thlit he requires delivery of a statement of claim.— Ives and 
Barker v. Williams, L.R. [1894] 1 Ch. 68; 69 L.T. 710. 

% • 

Attachment 

(vi.) £. D. — Order to Secure Costs — Undischarged Bankrupt — Weekly Sg&ary — 
Mean *.—The faot that a person is an undischarged bankrupt does not, 
per se, preclude him from being attached for non-compliance with on 
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order to pay or secure costs. Therefore, where the respondent, an 
actor, earning a large weekly salary, and an undischarged bankrupt, 
failed to comply with an order to lodge in Court a sum of £40, or to 
give a bond with two sureties in the penal sum of £80, to meet the 
estimated costs of the petitioner, the Court, being satisfied that he 
could comply with the order, ordered an attachment to issue against 
him.— Shine v. Shine, L.R^ [1893] P. 289; 69 L.T. 500. 

1 

Bailment 

(i.) Q. B. D .—Restaurant Keeper — Customer's Coat. —A person entered a 
restaurant to dine. A waiter hung up hi^ coat on a hook without 
being asked to do so, and it wsb stolen. He sued the restaurant 
keeper for damages for the loss of the coat. Held, that there was 
evidence to warrant a verdict for the plaintiff on the ground of 
negligence on the part of the defendant.— UlUen v. Nicols, L.R. [1894] 
1 Q.B. 92. 

Banker 

(ii.) Ch. D. — Death of Partner in Bank — Depositors — Liability to — Novation . 
—The acceptance by a customer, from a surviving partner in a bank, 
of a fresh deposit note for the balance of a doposit made with the 
bank, one of the partners in which is dead, is not sufficient evidence 
of novation to discharge the estate of the deceased partner.— Head v. 
Head, L.R. [1893] 3 Ch D.426; 63 L.<J. Ch. 34. 

Bankruptcy 

(lii.) C. A. — Act of Bankruptcy — Bankruptcy Notice -- Firm —Infant Partner — 
Bankrupt! y Act, 1883, ts. 4, 5, 6, 9, 110, 115 —Bankruptcy Rules, 1886, 
rr. 260, 262, 264.— A receiving order was made against the partners in 
a firm, one of whom was an infant. The act of bankruptcy was the 
non-compliance with a bankruptcy notice which had been served 
upon the firm after final judgment had been recovered against the 
firm under the firm name. Held, that the receiving order was bad. 
If one of the partners in a firm is a person upon whom no valid 
bankruptcy notice can be served, a receiving order cannot be made 
against all the partners by serving a bankruptcy notice on the firm — 
E. p. Beauchamp; in re Beauchamp Brothers, L.R. [1894] 1 Q.B. 1; 
69 L.T. 646 ; 42 W.R. 110. • , 

(iv.) C.A ,— Appeal — Practice — Copy of Notite of Appeal to Registrar — Bank¬ 
ruptcy Rules , r. 132.—It is a condition precedent to the hearing of an 
appeal in bankruptcy that a copy of the notice of appeal should be 
sent to the registrar of the Court appealed from.— E. p. Vitoria; in re 
Vitoria, 42 W.R. 193. # 

(v.) Q. B. D. — Fraudulent Preference — Payment after Petition — Protected 
Transaction — Bankruptcy Act, 1883, ss. 48, 49.—A payment by a debtor 
to a creditor after the presentation of a petition against the debtor is 
not a fjjiudulent preference, but it may be avoided as being contrary 
to the policy of the bankruptcy laws. Where the payment is of this 
nature it will not be protected as a payment made to a creditor who 
has no knowledge or an act of bankruptcy.— E. p. The Trustee, in re 
Badham, 69 L.T. 356. 

(vi.) Q, B. "D.—Proof — Alhmny — Arrears. —Arrears of alimony payable 
by a debtor to his wife under an order of the Probate division, which 
became due after a receiving order had been made against the debtor, 
cannot be proved for in the bankruptcy.— E.p. Hawkins; in re Hawkins, 
ti.R. 1 Q.B. 25; 43 W.R. 202. * 


C—2 
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(i.) Q. B. D.— Proof — Interest onMartgage — Transfer of Estates of Mortgagor 
and Mortgagee — Arrears of Interest. —A mortgagor assigned his equity 
of redemption, and the estate of the two mortgagees was transferred 
so that it vested in one of them alone. The assignee of the equity of 
redemption paid interest on the mortgage, and when sued for arrears 
suffered judgment by default. He became bankrupt, and the transferee 
of the mortgage sought to prove for further arrears. Meld, that he 
could not do so as there was no privity of contract between him and 
the assignee of the equity of redemption, and no personal liability on 
the part of the latter to pay interest.— E. p. Mason; in re Errington, 
L.R. [1894] 1 Q.B. 11. 

(ii.) C. A. — Proof—LoOn to Trader—Interest varying with Profit-New 
Agreement—Partnership Act, 1890, ss. 2, 3.—Decision of Q. B. D. (see 
Vol. 19, p. 2, iv.) reversed.— E. p. The Trustee; in re Hildesheitn, 
L.R. ri893] 2 Q.B. 357; 69 L.T. 550 ; 42 W.R. 138. 

(hi.) Q. B. D.— Proof—Interest—Bankruptcy Act, 1890, s. 23.—Where the 
debt for which a creditor seeks to prove consists of a principal sum 
and interest at a rate exceeding five per cent., he may allocate any 
security which he may hold to the payment of the interest, or any part 
thereof, and prove for any principal sum remaining over— E. p. 
Discount Banking Co.; in re Fox and Jacobs, 69 L.T. 657. 

(iv.) C. A .—Security for Costs—Foreign Creditor—Appeal by .—In bankruptcy 
proceedings governed by the Act of 1869 and the rules made under it, 
where a foreign creditor resident abroad appeals against the rejection 
of his proof by the trustee, the Court ought not, as a matter of course, 
to exercise its discretion by ordering the creditor to give security for 
costs. The order ought only to be made in peculiar or extreme cases. 

— E. p. Paget, in re Semenza, L.R. [1894] 1 Q.B. 15; 69 L.T. 708. 


(v.) Q. B. D.— Small Bankruptcy— Summary Administration—Other Remedy 
against Debtor—Bankruptcy Art, 1883, s. 122, sub-s. 5.—Where an order 
has been made for summary administration of a debtor’s estate the 
county court has no power to give leave to the creditor to issue execu¬ 
tion against the debtor’s property .—In re Frank , L.R. [1894] 1 Q.B. 9. 

(vi.) C. A. — Trustee's Accounts—Deed of Arrangement—Prior to 1S9Q—Bank¬ 
ruptcy Act, 1890, *. 25, sub-s. 2 (b)—Deeds of Arrangement Buies, 1890, 
rr. 7, 16, forms 2, 3, 6.—The trustee of a deed of arrangement dated 

? rior to January 1st, 1891, is not required to send to the Board of 
'rade an account of fiis receipts and payments as such trustee prior 
to that date. Quaere, whether he is required to send in any account at 
all of his receipts and payments.— E. p. Board of Trade; in re Norman 
L.R. [1893] 2 Q.B. 869; 68 L.J. Q.B. 34 ; 69 L.T. 675. 

See Landlord and Tenant, p. 47, ii. 


Bill of Sale:— 

(vii.) Ck. D .—Charge on Machinery—Tenant's Fixtures—Interest tn Land- 
Statute of Frauds.—A dock company obtained an advance from a bank 
to enable them to purchase machinery, which was to be*aasigned as 
security for the advance, but no assignment was made. The machinery 
was let to a seed company with an option of purchase, and the dock 
company grfVe the bank a document whereby they undertook to 
hand over to the bank the payments made for the machinery. Certain 
payments were accordingly handed over tdkhe bank until the failure 
of the seed oompany. The bank obtained an advance from P. on the 
s«5urity or a memorandum of charge not sufficient to satisfy the 
Statute of Frauds, and not registered as a bill of sale. A decree was 
made for accounts or the property of the bank on the death of one of 
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the partners, and a receiver was appointed.' The dock company owed 
the hank a large sum, and paid the receiver a considerable sum as 
interest. Held, that P. waB not entitled to the sum so paid as interest, 
as the machinery was an interest in land within the Statute of Frauds, 
so far as it consisted of tenant’s fixtures, and was within the Bills of 
Sale Acts so far as it consisted of personal chattels, so that P. had 
not obtained a valid charge upon it.—Jam* v. Jarvis, 63 L.J. Ch. 10; 
69 L.T. 412. * 

(i.) C. A.— Receipt from Sheriff—Assurance—Bills of Sale Acts, 1878, s. 4; 
1882.—Decision of Q. B. D. (see Vol. 18, p. 110, v.) affirmed.— E. p. 
Burgess; in re Hood, 42 W.R. 23. « 

Building Society 

(ii.) Q. B. D. — Alteration of Rules — Registration — Retrospective—Building 
Societies Act, 1874, ss. 14,18, 32.—A building society altered its rules 
so as to apply certain regulations which were then made to all with¬ 
drawals of which notice had been given before the date of the resolution 
altering the rules; one of the regulations provided that in case of the 
dissolution of the society, withdrawing members whose notices had 
expired should lose their priority. The registrar refused to register 
the alteration on the ground that it was retrospective in operation. 
Held, that the registrar was bound to register it, his duty being con¬ 
fined to considering whether the rules were bad or not for non-conformity 
with the terms of the Act.— Reg, v. Brabrook, 69 L.T. 718. 


Burial Ground:— 

(iii.) Oh. B. — Building—Band Stand. — Held, that a metropolitan vestry in 
building a band stand in a disused burial ground were acting ultra 
vires , and must be restrained by injunction .—Attorney-General v. St. 
Pancras Vestry, 69 L.T. 627. 

(iv.) Ch. D .— Disused—Building on—Metropolitan Open Spaces Act , 1881, 
s. 1— Open Spaces Act, 1887, s. 4— Disused Burial Grounds Act, 1884 s. 8. 
—In 1842 a piece of land was conveyed to a burial company, and part 
thereof was used for interments. In 1878 an Order in Council closed 
the cemetery. In 1885 a wall was built cutting off a part which had 
not been used for interments. In 1890 another Order in Council 
closed the cemetery except the unused part.* This was contracted to 
be sold for building. Held, that the unused part had been “ set apart 
for interments,” and was now a “ disused burial ground,” and could 
not be used for building under the Act of 1884.— Ponsford v. Newport 
District School Board, 69 L.T. 687; 42 W.R. 154. 

By-Law 

(v.) Q, B. B.— Validity — Uncertainty — Justices — Jurisdiction — Weights and 
Measures Act, 1889, #. 28.—A county council published a by-law 
requiring the person in charge of every vehicle carrying coal for sale 
or delivery to carry a weighing machine of “a form approved.” Held, 
that the by-law was not vague or invalid for uncertainty, and that 
justices who had refused to convict of an offence under it, had exceeded 
their jurisdiction in entertaining the question of vagueness or 
uncertainty of language— Martin v. Clarke, 62 L.J. M.C. 178. 

Charity 

(vi.) Oh, B. — Mortmain—Interest in Land. —Decision of Ch. D. ( see Vol 38, 
p. 72, i.) affirmed.— Forbes v. HardeastU, 69 L.T. 425. 
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(i.) 0. A.— Mortmain—Mortmainand Charitable Uses Act, l$91—Will before 
Act—Death of Testator after Act. —Decision of Oh. D. (see Vol. 18* p. ®2, 
ii.) affirmed. —Hampton Hospital v. Lewis, 42 W.R. 179. 

Colonial Law;— 

(ii.) P, 0.— Canadian Act, 24 Viet., c.83— Construction. — A railway company 
was authorised by Act of the legislature to construct a railway on the 
streets of a city, which was authorised to grant an exclusive privilege 
for that purpose upon such conditions and for such period as might be 
agreed upon. By oertam resolutions, an agreement, and a by-law, 
such privilege was limited to thirty years. Held, that the Act Could 
not be construed as granting a perpetual privilege, but that the privi¬ 
lege was limited to thirty years; and that the limit of time applied 
to all extensions of the railway authorised in pursuance of the same 
privilege.— Toronto Street Railway Co. v. Corporation of Toronto, 
L.R. [1898] A.C. 511; 68 L.J. P.C. 10. 

(iii.) P. C.— Jersey—-Principal Heir — Representation. —The enactments of 
1851 and 1878, by which representation m regard to personal and 
acquired real estate was introduced into the law of succession in 
Jersey in the case of collaterals, are to be taken as referring to the 
whole estate and succession of the deceased, not as introducing any 
limited right of representation; and therefore the granddaughter of 
an elder sister is to be preferred to the son of a younger sister as 
“ principal heir,” and as such is entitled to the 11 saisine ” of the 
personal estate and acquired real estate of the deceased.— De Quette- 
ville v. Hainan, L.K. [1893] A.C. 502 ; 69 L.T. 501. 

(iv.) P. C.- New South Wales — Real Property Acts, 2G Viet., No. 9 ; 41 Vict., 
No. 18— Caveators m Possession •— Onus Prohandi. —Where an applicant, 
desiring to bring land within the Acts, shewed a complete documen¬ 
tary title, and that he was in possession within twenty years before 
his application; held, that caveators in possession had the onus to 
shew that the applicant’s title had been defeated; that is, that his 
entries on the land had been ineffective, either from not having been 
made ammo possidendi, or from having been made after his title had 
been extinguished.— Soiling v. Broughton, L.R. [1898] A.C. 556. 

(v.) P. C- Nova Scotia—County Incorporation Act, 1879— Construction — 
Non-feasance— Damages.—-Public corporations, to which an obligation 
to repair public roads and bridges has been transferred, are not liable 
to an action in respect of mere non-feasance, unless the legislature 
has shown an intention to impose such liability on them. Held, that 
there was indication of such an intention in the above-mentioned Act. 
—Municipality ofPictou v. Geldert, L.R. [1898J A.C. 524; 69 L.T. 510; 
42W.R. 114. 

(vi.) P, C.—Ontario Municipal Act, 1887— Construction. —An action for 
damages may be brought against a municipality for non-performance 
of the statutory duty of maintaining drainage works w^hout notice, 
though notice in writing is required as a condition precedent to an 
action for a mandamus. An action for damages to the plaintiff's land, 
held to be* maintainable so far as the injury was caused by the 
municipal drain being out of repair, or not being in such a state as to 
carry off from the plaintiff’s land all the tyater wbiolmt Could carry off 
as originally constructed. But, held, that so far as the injury was 
paused by the negligent construction by the municipality under its 
powers of another drain, the action must be dismissed, the remedy 
being by arbitration under the statute.— Corporation of Raleigh v. 
Wimtint , L.R. [1893J A.C. 540; 63 L.J. P.C. 1; 69 L.T, 506. 
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(i.) F. 0.— Trinidad and Tobago—Magistrate — Jurisdiction.—The local 
ordinances 4 of 1889 and 11 of 1891, have not the effect of erecting the 
stipendiary magistrate into a tribunal competent to try title. Therefore 
in an action to try title to land, an order of the Supreme Court 
quashing such magistrate’s conviction of the defendant for trespass 
on land will not sustain a plea of res judicata. The magistrate having* 
no jurisdiction to decide an issue of title, the Supreme Court sitting m 
appeal from him could not exercise a jurisdiction which he did not 
possess.— Attorney-General for Trinidad, and Tobago v. Erichs, L.R. 
[1898] A.C. 518; 63 L.J. P.C. 6 ; 69 L,T. 505. 

Company• . 

(ii.) Ch. D .—Public Undertaking — Debentures — Receiver and Manager. —A 
receiver and manager was appointed of the undertaking of a tramway 
company in an action by debenture-holders.— Bartlett v. T Vest Metropo¬ 
litan Tramways Co., L.R. [1893] 3 Ch. 437 ; 69 L.T. 560. 

(iii.) C. A. — Railway Stock—Issue at a Discount — Debentures—Issue at a 
Discount—Companies Clauses Consolidation Act, 1845— Companies Clauses 
Acts, 1863, s. 21; 1869, s. 5 — Railway Companies Act, 1867, s. 27.—A 
company governed by the Companies Clauses Act, 1845, and the Acts 
amending it, may issue fully paid-up original stock at a discount, and 
for payment in cash, or other consideration, subject to the liability of 
the directors for issuing the stock below its value without necessity. 
Quwre, whether suoh a company can issue ut a discount stocks subject 
to the payment of calls. Such company may also issue debentures or 
debenture stock at a discount, if authorised to raise money by 
mortgages or debentures. An agreement between a railway company 
and its bankers, to issue to them paid-up stock and debentures at a 
discount, in consideration of an advance of money, held, under the 
circumstances to be valid and reasonable.— Webb v. Shropshire Railway 
Co., L.R. [1893] 3 Ch. 367; 69 L T. 533. 

(iv.) H.L.— Shares — Certificate — No Title in Transferor — Estoppel. —Decision 
of C. A. ( see Vol. 17, 9, l.) affirmed.— Balkis Consolidated Co. v. 
Tomkinson, L.R. [1893] A.C. 396 ; 69 L.T. 598; 42 W.R. 204. 

(v.) C. A. — Shares — Issue as Paid-up — Contract—Consideration — Companies 
Acts, 1862, «. 38, sub-s. 4; 1867, s. 25. —Decision of Ch. D. (see Vol. 10, 
6, v.) affirmed.— In re Eddystone Marine Insurance Co., 69 L.T. 363. 

• 

(vi.) Ch. D.— Voluntary Liquidation — Calls on Shares — Powers of Sale and 
Forfeiture — Exercise of — Directors Dead. —By the articles of a company 
the powers of selling and forfeiting shares were vested in the directors. 
The company was wound-up voluntarily m 1875, and all the then debts 
were paid. Calls were made on the bhares for the purpose of paying 
chief rents on building land, tho property of the company. Some of 
the calls were not paid, and the liquidators desired to forfeit the shares 
of the non-paying shareholders. All the directors were dead. Held, 
that a general meeting duly summoned could elect a new board of 
directors to exercise the powers of sale and forfeiture.— In ie Fairbaim- 
Engineering Co., e. p., Ladd, L.R. [1893J 3 Ch. 450; 68 L.J. Ch. 8; 
69 L.T. 415; 42 W.R. 155. 

Mi.) Ch. D.— Winding-up—Contributories—Costs- Assets Ikficicnt—Priority. 
_The Cfcurt had ordered the names of the applicants to be struck off 
the list of contributories, and ordered the liquidator to pay the appli¬ 
cants their costs out of the assets, and that the liquidator should be 
allowed Ms costs, and what he should so pay the applicants, out of the 
assets. The liquidator admitted assets,*but insufficient to pay the 
costs of the applicants, and the liquidator’s costs of the winding-up. 
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On gfftnmons by the applicants- for payment of their chats. 

the liquidator mast pay the costs of the applicants and ofjfcbe 

out of the assets after deducting only the costs of realisation; hut tnae, 

if the liquidator so desired, an account would be directed of the assets 

remaining after deducting the costs of realisation.-- In re maffiownwe 

Oas and Coke Co., L.B. [1893] 3 Ch. 523; 63 L.J. Ch. 68; 69 L.T. 376. 


/i.) C. - A. — Winding-up — Contributory —* Vendor's Shares — Contract 
Estoppel—Companies Acts, 1862, ss. 23, 74; 1867, »• 25.—A company 
agreed to purchase a business, part of the consideration being the 
issue to the vendors or their nominees of forty founders’ shares fully 
paid up. The contract for the purchase was not registered. Certifi¬ 
cates of founders’ shares were sent to the vendors’ nominees, with a 
letter from the secretary of the company, stating that the acceptance 
of the shares would impose no liability on the recipients. The 
recipients acknowledge the receipt by letter, containing no qualification 
or condition. The shares were, in fact, never allotted. The oompany 
was wound-up, and the liquidator settled the recipients on the list of 
contributories for the whole amount of the founders' shares. Held, 
that a3 the names of the recipients had not been entered on the list of 
shareholders, they could not be made contributories unless they had 
contracted to take shares, or had by their conduct estopped themselves 
from denying that they were shareholders; that no such contract or 
estoppel had been proved, and that they must be removed from the 
list of contributories.— E. p. Phillips; in re Macdonald <& Co., 
69 L.T. 567. 


(ii.) Ch. D.—Winding-tjp—Charges of Fraud—Outside Public—Examination 
—Companies (Winding-up) Act, 1890, s. 8, sub-s. (3).—The section above 
mentioned does not apply to a case where charges are made against a 
company of having, in the course of its business, committed frauds on 
the outside public only, and not in any way connected with the pro¬ 
motion or formation of the oompany .—In re Medical Battery Co., 
42 W.R. 191. 


(ill.) Q. B. D.— Winding-up—Report of Official Receiver—Suggestion of 
Fraud—Companies Act, 1890, *. 8, mb-ss. 2, 3.—A suggestion of fraud, 
in the promotion or formation of a company, made by the official 
receiver in his report, is sufficient to support an order for the exami¬ 
nation of the promoters and directors, although the report contains 
no direct charge of fraud .—In re Birkdale Steam Laundry Co.. 
L.B. [1893] 2 Q.B. 386; 63 L.J. Q.B. 20; 42 W.R. 144. 

(iv.) C. A. — Winding-up—Debenture-holders' Action—Exceptional Assets — 
Realisation. —Where, after the presentation of a windmg-up petition, 
an action was commenced by debenture-holders to realise their 
security, and after a winding-up order having been made, the assets 
pledged to the debenture-holdem were of such a nature that they 
could not- be easily and conveniently realised by an official of the 
Court, or by anyone who was not specially conversant with these 
exceptional assets, the Court appointed a receiver on behalf of the 
debenture-holders of these particular securities, and left* the official 
receiver in the winding-up to be the reoeiver of all the other assets.— 
Industrial and General Trust v. South American and Mexican Co., 
60 L.T. 698 ;*42 W.B. 181. 

(v.) Oh. D.- 


ie~ sanctioned it is not necessary to insert a reservation of the rights of 
sureties for, the company’s debts, or to insert in the order sanctioning 
the scheme—at any rate, in a winding-up by or under supervision of 
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the Court—of any express words,,staying proceedings by creditors, or 
' discharging contributories from further liability than that imposed by 
the scheme. Where the scheme contemplates the formation of a new 
company, the shares in which are to be taken by the shareholders m 
the #d company as not folly paid-up, the Court may require the 
insertion in the memorandum of association of the new company of a 
clause preventing the shareholders from escaping liability by' 
transferring their share#—In re London Chartered Bank of Australia, 
L.R. [1893] 8 Ch. 540; 62 L.J. Ch. 841; 69 L.T. 593 ; 42V.R. 14. 

Compulsory Purchase:— 

(i.) Ch. D .— Public Body—Special Act—Payment in — Costa — Jurisdiction- 
Supreme Court of Judicature Act, 1890, *. 5.—Whore an Act enabling a 
public body to take land compulsorily contains no provision as to 
payment out of Court of money paul in under the Act, the Court has 
jurisdiction to order the public body to pay the costs of and incidental 
to a petition for payment out,— In re Fisher, L.R. [1894] 1 Ch. 53; 
63 L.J. Ch'. 71. 

Contract;— 

(ii.) P. C.— Negotiation by Telegram-Incompleteness—A., telegraphed “Will 
you sell us B.H.P, ? Telegraph lowest cash price.” X, telegraphed 
in reply, “Lowest price for B.H.P. £900.” A. telegraphed “We 
agree to buy B H.P. for £900 asked by you. Please send us your title 
deed in order that we may get early possession.” There was no 
answer. Held, that there had never been any offer by X., and that 
the last telegram was not an acceptance, but an offer to buy, which 
had not been accepted, and that there was no contract.—Hartley v. Pacey, 
L.R. [1893] A.C. 552; 62 L.J. P.C. 127; 69 L.T. 504; 42 W R. 129. 

(iii.) C. A. & Q. P. D.— Statute of Frauds, s. 4—Indemnity —A term in a 
contract of agency, under which the agent becomes liable to indemnify 
his principal against loss arising from the non-payment of the debts of 
other persons, is not “a special promise to answer for the debt, 
default, or miscarriage of another person,” and need not be in writing. 
—Sutton <& Co. v. Grey, 69 L.T. 354 and 673; 42 W.R. 195. 

(iv.) Q. B. D —Theatrical Engagement—Breach of—Negative Stipulation- 
Injunction.—The defendant agreed to act and to understudy bb a 
member of the plaintiff’s theatrical company for a certain period, 
subject to certain rules, one of which was that no member of the 
company should act at any other theatrfe without permission. The 
plaintiff produced a play, m which the defendant was not given a 
part, but was called on to understudy. The defendant asked the 
plaintiff to cancel the engagement, and on this being refused, began to 
act elsewhere. The plaintiff sued for an injunction. The defendant 
alleged that the plaintiff had promised him certain parts, but had 
failed to keep his promise. Held, that the alleged verbal promise 
could not, in the absence of anything showing want of good faith on 
the plaintiffs part, be taken into consideration in construing the 
agreement, that the allotting of parts to the defendant was no 
part of the consideration, that the plaintiff had not failed to carry out 
the contract, and that the defendant ought to be restrained from acting 
except at a theatre where the plaintiff’s company yas playmg.— Grtm- 
ston v. Cunningham, L.R. [1894] 1 Q.B. 125. 

* $ 

Conversion:— 

(v.) C. A.— Money to be Invested in Land—Devise of Land.—"Money arising 
from the sale under a power of settled lands in Staffordshire was 
directed by the settlement to be re-invested in land. C. was tenant 
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for life, with remainder to hiasons successively in tail, with rentier 
to himself in fe*. He died without isbuo, having devised his Spifford- 
ahire lands to X., and his residuary real and personal estate to X. 
Held, that the money was to be regarded as land, and tb#, as under 
the trust it might have been invested in land in any countyj it would 
not pass under the devise of the Staffordshire land, but under the 
residuary devise.— In re Duke of Cleveland’s Settled Estates, L.R. [1893J 
3 Ch. 244.— Barnard v. Wolmer, 62 L.J. Ch. 955. 


County Courts— 

(*•) Q. B. D.— Appeal—JPim for Assault on Bailiff —“ Matter ”—County 
Courts Act, 1888, ss. 48, 120,186.— Semble, that a proceeding in respect 
of which there is a form of summons given in the forms appended to 
the county court rules is a “ matter ” within sect. 186, although 
there is no rule prescribing how it shall be commenced. Held , that 
there is no appeal from the order of a county court judge imposing a 
fine for an assault upon the bailiff of the Court, while in the execution 
of his duty.—Lewis v. Ouen, L.R. [1894] 1 Q.B. 102. 

(ii.) Q. B. D, -Appeal— Interlocutory Matters — Taxation—County Courts 
Act, 1888, s?. 120,121, 122.—There is a right of appeal from a county 
court to the high court in all interlocutory matters, including 
questions of taxation.— Gilson and Sons, v. Kilner, 69 L.T. 310. 

(iii.) C. A.— Jurisdiction —“ District in which the Cause of Action wholly or 
in Part arose”—Non payment for Goods — County Courts Act, 1888, s. 74. 
—An action was commenced in the Bath county court for the price 
of goods sold and delivered by the plaintiff, who carried on business 
in Bath, under a contract made m Essex with the defendant, who 
resided m Essex. Held, that non-payment of the price waB part of 
the cause of action, that the price ought to have been paid m Batli, 
and that the Bath county court had jurisdiction.— Northey Stone Co. 
v. Gidney, L.R. [1894] 1 Q.B. 99; 42 W.R. 99. 

(iv.) C. A. —Pi active—Default Summons — Sei'vice out of Jurisdiction—Form 
of Affidavit. — In applying for leave to ibsug a default summons in a 
county court for service out of the jurisdiction to recover a claim 
exceeding £3, the affidavit in support of the application need not state 
that the defendant does not follow any of the occupations specified in 
Order 5, rule 10, of the County Court Rules, 1889.— Gordon v. Evans, 
42 W.R. 198. 

See Replevin, p. 57, ii. 


Covenant, 

(V.) Ch. D. — Restrictive—Bvildtny Estate — Acquiescence — Breaches by 
Plaintif .—Lots forming parts of a building estate were snbjeot to 
covenants that no buildings thereon should be used as a shop, work¬ 
shop, or factory, and that no trade or manufacture should he carried on 
on any lot. W. bad, since 1886, carried on the business of a laundryman 
on one of the lots. In 1898 he began to erect on one of the lots a 
building adapted solely for his business. The plaintiff moved to 
restrain him. It was shown that all the buildings on the estate were 
private residences, but that trades had bee% openly earfied on in some 
of them. The plaintiff had committed breaches of the oovenant on 
his own lot^ of an unimportant nature. Held , that the defendant had 
committed a breach of the covenant; that such breach was greater 
and more serious than any previously committed; and that the 
plaintiff was entitled to an injunction.— Meredith v. Wilson, 69 L.T. 336. 
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Bomioil- • 

(i) Oh. B. —Infant—Fa therless—Change of Mother's Domicil _The change 

of the domicil of a fatherless infant which may result from the change 
of the mother's domicil, is not the necessary consequence of the change 
of the mother’s domicil, but is the consequence of her exercise of a 
power vested in her for the welfare of the infant, which power she 
may abstain from exercising though she changes her own domicil. 
Therefore where a Scotch widow married a second tune, and, on going 
to reside permanently in England, left one of her children in Scotland 
with an aunt, with whom she had resided since her father’s death: 
Held, that the domicil of such child was not changed.— In re Beaumont, 
L.R. [1893J 3 Ch. 490 ; 62 L.J. Ch. 923 ; *42 W.R. 142. 

Easement 

(ii.) Ch. D. — Light — Prescription — Lease — Reservation. — The plaintiff was 
lessee from X. of houses on one side of a street. X. owned houses on'' 
the other side of tha street. The plaintiff’s lease provided that the 
“ lessors ” should be at liberty to deal with any premises “adjoining 
or contiguous ” to the demised premises, m any manner they should 
think fit, and to erect any buildingB thereon, whether such buildings 
should or should not dimmish the light and air enjoyed by the demised 
premises. The lease provided that the word “ lessors ” should include 
X. and his assigns Mo alteration was made m the houses opposite 
to the plaintiff's premises for more than twenty years. After that 
time the defendant under an agreement with X., began to erect new 
buildings on the site of such houses which obstructed the plaintiff’s 
lights Held, that the above-mentioned clause in the lease prevented 
the plaintiff from acquirmg a right to light by twenty years’ enjoy¬ 
ment ; that the opposite houses were “ adjoining or contiguous ” to the 
plaintiff’s premises, as the lease and agreement respectively passed 
the street usque ad medium Jilum rue, and that the defendant was an 
“ assign ” of X. under the provision in the' lease. Held, therefore that 
the defendant was entitled to obstruct the plaintiff’s light. —Haynes v. 
King, L.R. [1893] 3 Ch. 439 ; 63 L.J. Ch. 21. 

(iii.) Ch. D.— Light and An — Damages— Injunction. —In an action for an 
injunction to restrain interference with light and air, and for damages, 
where it was proved that the injury to the plaintiff’s light and air was 
trifling, held, that where the injury to the plaintiff’s rights was 
substantial, and there was no imperfection m his title (as by laches], 
nor any other special circumstances, the proper remedy was injunction, 
but that where the injury was small, the Court would m its discretion 
grant damages instead of an injunction. Judgment for £1 20 damages 
for actual and prospective interference, and costs.— Martin v. Price, 
69 L.T. 712. 

Ecclesiastical Law:— 

(iv.) C. A.— Pews — Title—Prescription.- Decision of Q. B. X). (see Vol. 18, 
p. 116, iii.) affirmed. Held, also, that the action ought not to have 
been entertained at all, it being an abube of the process of the Court 
to ask for an injunction to restrain the defendants from acting under 
a faculty Which had not yet been obtained .—Proud v. Pru e, 69 L T. 664 , 
42W.R. 102. ' 

m 

Evidence j— 

(v.) P. D.— Privilege—Conversation with Cleigytuan.—hx a divorce suit by 
the husband it appeared that after the discovery of an alleged act oi 
ad ultery by the respondent, she had a conversation with a clergyman, 
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who was called as a witness onjbehalf of the petitioner. He objected 
on the ground of privilege to disclose the conversation or anything 
that took place at the interview. Held, that the objection could not be 
sustained.— Normanshaw v. Not mans haw, 69 L.T. 468. 

Executor 

(i.) Ch. D. — Ament to Legacy—Mortgage. —ffhe mere fact that an executor 
has made general payments to or for the benefit of a legatee of lease¬ 
holds and other property, not specially out of or on account of the 
rents, is not sufficient to enable the Court to infer that the legacy has 
been assented to. An executor is not entitled, on behalf of the estate, 
to take shares in a building, sooiety, or to make the estate liable for 
him as a shareholder therein; but a mortgage by an executor to a 
building society, though made to secure all moneys becoming due 
from him as a shareholder, as well as the money advanced and 
, interest, is not wholly void, but is good to the extent of the money 
advanced and reasonable interest, provided the advance was made in 
good faith to the executor in that capacity. — TJtorne v. Thome, 
L.R. [1898] 8 Ch. 196; 68 L. J. Ch. 38 : 69 L.T. 878. 

(ii.) C. A.- -Devastavit — Payment of Debt — Statute-barred. —Decision of 
Ch. D. {me Vol. 10, p. 10, in.) affirmed.— Midgley v. Midgley, L.R. [1893] 
3 Ch. 282 

Factor:— 

(iii.) Oh. D.—-Pledge — Validity—6 d> 6 Viet., c. 89.—In 1887 T. entrusted 
A. with a picture for sale. A. was a dealer in drawings and etchings, 
and occasionally sold pictures on commission. He deposited the 

{ licture with B„ in substitution for certain drawings, as security for a 
oan. B. died, and A. became insolvent. T. sued B.’s executors for 
the recovery of the picture. Held, that A. was an agent “ intrusted 
with the possession of goods,” that the pledge was valid, and that B.’s 
estate was entitled to a charge on the picture for the amount of the 
loan.— Tremouille v. Christie, 69 L.T. 338. 

Friendly Society 

<iv.) C. A. — Rides—Arbiti ation — Validity of Award — Irregularity — Justices 
Jurisdiction—Friendly Societies Act, 1875, s. 22 (d).— Held, reversing 
the decision of Q. B. D . t (sce Vol. 18, p. 11, i.) that as the arbitrators had 
given a decision which was valid until set aside, the justices had no 
jurisdiction to hear the case.— Bache v. Billingham, L.R. [1894] 

1 Q.B. 107 ; 63 L.J. M.C. 1; 69 L.T. 648. 

Highway. 

(v.) C. A. — Extraordinary Traffic — Excessive Weight — Highways and 
Locomotives Act, 1878, s. 23.—Decision of Q. B. D. ( see Vol. 18, 
p. 11, iii.) affirmed.— Etherley Grange Coal Co. v. Auckland District 
Highway Board, L.R. [1894] 1 Q.B. 87; 69 L.T. 702 ; 42 W.R. 198. 

fvi.) C. A»— Extraordinary Traffic — Highways and Locomotives Act. 1878,8.28. 
—“Extraordinary traffic” as distinct from “excessive weight” 
includes such continuous or repeated user of the roads by a person’s 
Vehicles as is out of the common order of traffic, and as jpay be calcu¬ 
lated to damage the road and increase th# cost of repair. It is a 
carriage of articles over the road, at either one or more times, which 
is so exceptional in .the quality or quantity of articles carried, 
or in the mode or time of user of the road, as substantially to alter 
and increase the buiddh imposed by ordinary traffic, and thereby to 
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cause damage beyond what is common. The mere user of the road by 
one person more than others does not constitute “extraordinary 
traffic,” the traffic must be extraordinary as regards the ordinary user 
of the road by all who use it, and. not merely large as regards the 
traffic put on it by other persons. — Hill v. Thomas , L.R. ri893l 
2 Q.B. 233; 69 L.T. 639 ; 42 W.R 85. L J , 


(i.) O. A.— Non-Repair of—Projection of Sewer Grating—Liability of Local 
Authority—Public Health Act , 1875, s*. 13, 16. 19, 144, 149.-—Owing 
to the non-repair of a highway by the defendants, owing to winch the 
surface of the road had become worn away, the iron sewer grating, 
whioh had been lawfully and properly fixed in the highway by the 
defendants, who had the control of the hewers, projected above the 
surfaee of the highway, and the plaintiff thereby suffered injury. Held, 
that as the accident was caused solely by the non-repair of the 
highway, the defendants were not liable ; and that the fact that they 
had control of the sewers as well as of the Ingliway did not render ' 
them liable.— Oliver v. Horsham Local Board; 'Thompson v. Mayor and 
Corporation of Brighton, 42 W.R. 161. 


Husband and Wife 

(ii.) Ch. D. — Ante-Nuptial Agreement — Wife's Reversionary Chose in Action 
—Election to Confirm Settlement —A husband had entered into an 
ante nuptial agreement for the settlement of the wife’s propeity, 
including a policy of insurance to which she was entitled under an 
instrument made before Mahns’s Act. A memorandum of the 
agreement was signed by the husband alone, and the settlement was 
executed by him alone. By a subsequent deed, acknowledged by the 
wife, the policy was assigned to the trustees of the settlement. She 
afterwards, in exercise of a power in the settlement, mortgaged the 
policy. Held, that the wife by acting on the contract had elected to 
confirm the settlement, and was bound to perform the contract fully, 
and that the mortgage was therefore valid. —Greenhill v. North British 
and Mercantile Insurance Co., L.R. fl893J 3 Ch. 474 ; 62 L.J. Ch. 918; 
69 L.T. 526; 42 W.R. 91. 

(iil.) P. D. — Post-nuptial Settlement—Petition to Vary —Allineance Reduced .— 
The petitioner and his wife separated under a deed by which the peti¬ 
tioner allowed his wife £200 a year, without anv dam casta clause. 
He afterwards found that she was living with the co-respondent. He 
obtained a decree for divorce. Upon petitton to vary the settlement, 
held , that the allowance should be reduced to £100 a year, to be payable 
to the respondent only durn sola et casta vixerit.— Saunders v. Saunders, 
69 L.T. 498. 

(iv.) C. A .— Desertion — Alimony—Married Women (Maintenance in Case of 
Desertion) Act, 1886, s. 1.—Decision of Q. B. D. (see Yol. 10, p. 11, v.) 
affirmed.— Chudley v. Chudley, 69 L.T. 617. 

(v.) P. D.— Divorce — Alimony and Costs — Receiver. — On an e.r parte appli¬ 
cation by the petitioner, the wife, the Court made an order for a 
receiver until next motion day, limited to receiving from the 
respondent’s bankers the amount due to the petitioner for alimony and 
costs, the petitioner undertaking to be liable in damages in case the 
receivership should be set aside.— Angliss v. Anyliss* 69 L.T. 462. 

(vi.) G. A.— Divorce—Condonation — Damages—Costs—90 and 21 Vict.,c. 85, 
29 , 30, 81, 51, 59 .—Where a husband condones his wife’s adultery 
with a particular man, such condonation is not affected by Jhe fact 
that she has also committed adultery with other men, of which he is 
ignorant. When a husband has condoned ohis wife’s adultery with a 
particular man, he cannot recover damages against that man. The 
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costs of all petitions, whether <L they claim damages or not, are in the 
discretion of the Court, and on this point there is no appeal. A wife 
committed adultery with A. and B. Her husband condoned the 
adultery with A., being ignorant of that with B. He afterwards peti* 
tioned for divorce, making A and B. co-respondents. Dathages were 
claimed only against A. A decree nisi for divorce, with costs, was 

* granted against B. field, that the husband could not obtain a decree 
on the ground of the adultery with A., dr obtain damages against him, 
and that the petition against him could be dismissed with oosts.—- 
Bernstein y. Bernstein, L.R. [1893] P. 292; 63 L.J. P.3; 69 L.T. 513. 

(i.) P. D. — Divorce—Incestuous Adultery—Acquittal of Husband on Criminal 
Charge of Rape — Evidence. —On a wife’s petition charging her husband 
with incestuous adultery with his own child, it appeared that a jury 
in a criminal court had acquitted him of the charge of rape, but had 
convicted him of an attempt to carnally know the child. The Court, 
* notwithstanding the certificate of conviction, allowed evidence to prove 
that incestuous adultery had taken place, and pronounced a decree of 
divorce.— Virgo v. Virgo, 69 L.T. 4 60. 

(li.) P. D.~ Direr re — Intervention oj Queen's Proctor- Resumption of Cohabi¬ 
tation- -Decree Rescinded, —The petitioner had obtained a deoree nisi 
for dnoroe on account of Ins wife’s adultery. His solicitors afterwards 
informed the Queen’s Proctor that he had forgiven his wife, and that 
lie should not tako steps to have the decree made absolute. The 
Court, on affidavits bv the parties that they were living together 
again, rescinded the decree nisi without requiring the Queen’s Proctor 
to file a formal plea.— Flower v. Flower, L.R. [1893] P. 290; 
42 W.R. 204. 

(iii.) P. D.— Divorce — Intervention — Charge of Adultery—Application by 
Person Charged to Intervene —41 Viet,, c, 19, s. 2.—The wife having 
obtained a decree nisi, the Queen’s Proctor intervened, charging her 
with adultery with X X took out a summons asking for leave to 
intervene. The summons was dismissed. — Grieve v. Gneve, L.R. 
[1893] P. 288; 69 L.T. 462. 

(iv.) C. A. — Divorce — Queen's Praetor— Intervention of—Previous Findings — 
Estoppel.— Decision of P. D. (see Yol. 18, p. 117, v.) affirmed.— Butler 
v. Butler, 63 L.J. P. 1; 69 L.T. 545. 

fv.) P. D . — Divorce—Maintenance—Post-Nuptial Settlement—Order in Excess 
of Amount allotted by Settlement. —The wife, who had obtained a decree 
of divorce, petitioned for permanent maintenance. By post-nuptial 
deeds, made apparently in consideration of the abandonment of former 
proceedings, she was to receive an allowance of £100 a year in the 
event of the husband’s adultery or cruelty. His income was £600 a 
year. Held, that notwithstanding the deeds, she was entitled to 
permanent maintenance at the rate of £200 a year.— Wilkinson v. 
Wilkinson, 69 L.T 459. 

(vi.) O. A..—Divorce — Maintenance — Matrimonial Causes Act, 1857, s. 32.—* 
The Court may, before a deoree for divorce has been made absolute, 
confirm the registiar’s report approving of maintenance for the wife, 
order the husband to secure the maintenance on the decree becoming 
absolute, and in the meantime restrain him from dealing with his 
property so a# not leave sufficient security.— Waterhouse v. Waterhouse, 
L.R. [1893] P. 284 ; 62 L,J. P. 115; 69 L.T. 618. 

(til) P. 3D. — Divorce—Variation of Settlements*~Petition for—Amendment 
after Time expired—Second Marriage of Respondent.—A wife obtained a 
decree of divorce. There was an ante-nuptial settlement in 1877 of 
the wife’s, property, and a post-nuptial settlement in 1878 of the 
husband’s property. By the latter deed the respondent took the first 
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life interest subject to an annuity «to the petitioner till her death or 
re-marriage, and after his death the property was to go to his child ieu 
by the petitioner or any future wife as lie should appoint, and m 
default of appointment it was to be divided amongst his children by 
any marriage. He had also power to raise a sum by mortgage of his 
life interest, and to appoint the income after his death to any future , 
wife, and to appoint new trustees. He married again after the decree 
absolute, after executing a settlement on his second wife, and exercising 
bis power of appointment under the settlement of 1878‘in favour of 
his children by her, to the exclusion of the children of the first 
marriage. The wife petitioned for variation of the settlement of 
1877, and amended the petition, after tliq time for petitioning had 
expired^ by including the settlement of 1878. The respondent had 
become a bankrupt, and his life interests under the settlements 
had been sold with notice of the divorce proceedings. Held, that lus 
interest under the settlement of 1877 should he extinguished, and that 
his powers of appointment under the settlement of 1878 should be 
extinguished to the extent of leaving the children of the first marriage 
to take as if there had been a default of appointment, tins extinction 
to operate only during the petitioner’s life or until she should marry 
again .—Nevill v. Nemll, 6 ( J L.T. 40.-1. 

(i.) P. D. — Divorce — Wife's Petition — Condonation~ Fiesh Adultery—Delay . 
—The respondent left the petitioner ami went to live with another 
woman. The petitionei instituted a suit for judicial separation, but 
abandoned it at the request of the respondent’s brother, who made 
her an allowance. The respondent returned to the petitioner, who 
forgave him, and lived with him for a short time, when he again left 
her and never contributed anything to the support of her or their 
children. She knew that he had returned to the woman with whom he 
had previously been living, but was unable to take proceedings owing to 
want of means, till ten years after the desertion, when money was 
lent her for the purpose, lleld, that the dolay was sufficiently accounted 
for, and that the petitioner was entitled to a divorce for adultery and 
desertion.— Mnney v. Jhnney , 69 L.T. 4118. 

(u.) P. D.— Separation—Custody of Children — Magistrates—Remittal to— 
The magistrates, who had rightly granted a separation order to the 
wife, refused to determine in a judicial maimer the question of the 
children’s custody. The Court on appeal from them declined to deal 
with the matter by hearing fresh evidence, and remitted the case to 
the magistrates upon the points as to the wife’s fitness or unfitness to 
have the custody of the children, and as to the amount of her allowance. 
—Foulkes v. Foulkes , C9 L.T. 461. 

Injunction 

(iii.) Ch. D.— Jurisdiction—Quo W dir unto—The Court has jurisdiction to 
restrain a school board from declaring a member in default and pro¬ 
ceeding to the election of a new member. The presence of a member 
of the board at a meeting, though he takes no part in the proceedings, 
and site with the public, prevents the rule as to absence for six months 
tn-iring effect. A school board, in declaring a member disqualified 
owing to absence, without giving lnm an opportunity of explaining his 
absence, is acting illegally .—Richardson v. MetMey School Board, 
L.R. [189^] 3 Ch. 510 ; # 62 L.J. Ch. 943 ; 69 L.T. 308; 42 W.R. 27. 

Insurance. m 

(i T .) 0, Securities—Suretyship or Insurance-Scheme of Arrangement 

—Statutory discharge—Discharge of Surety*— The defendants, by an 
instrument which purported to be a " policy of insurance,” guaranteed 
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to the plaintiff payment of £ sum of money deposited by her in an 
Australian bank, if the bank, should make default in payment. The 
bank did make default. A scheme of arrangement between the bank 
and its creditors was agreed to at a meeting of creditors. The plaintiff 
did not assent to the scheme, winch, however, was binding on her by 
colonial statute. Held, that notwithstanding the scheme of arrange¬ 
ment, the defendants were liable r to the plaintiff under their 
contract with her. — Dane v. Mortgage Insurance Corporation, 
L.R. [1894J 1 Q.B. 54. 

Interest, 

(i.) H, L. —Traffic Agreement between Railways—Monthly Balances — Verifi¬ 
cation of Accounts —3 & 4 Will IV., c. 42, s. 28.—Decision of O. A. (see 
Vol. 17, p. 47, v.) affirmed.— L.C. &D.R. v. S.E.li., L.R. [1893] A.C. 429; 
69 L.T. 637. 


Interpleader 

(ii.) Q. B. D.—Deposit by Claimant — Forfeiture, of—Second Seizure—Second 
Depose— County Courts Act, 1888, «. 156.—An execution creditor seized 
goods m the house of the judgment debtor. The claimant claimed the 
goods, and paid into Court as a deposit the appraised value thereof to 
aveit the sale. An interpleader issue was tried, the goods were 
adjudicated to be the property of the debtor, and the deposit was paid 
to the execution creditor. The debt remained unsatisfied. The 
execution creditor put in another execution upon the same goods, 
which remained on the same premises. The claimant again claimed 
the goods and paid a second deposit. Held, that though no title to the 
goods passed to the claimant on the payment of the first deposit, yet 
that the creditor was estopped from claiming the second doposit, as he 
had already received the full value of the goods m taking the first 
deposit. - Haddow v. Morton, L.R. [1894] 1 Q.B. 95; 63 L.J. Q.B. 38. 


Jurisdiction 

fiii.) H. L.— Trespass—Land in Foreign Country—Defendant Resident in 
England — R.S.C., 1883, O. xxxvi., r. 1.—The Supreme Court has no 
jurisdiction to entertain an action for damages for trespass on land 
situated abroad, the rules as to local venue confer no new jurisdiction. 
Decision of C. A. (see Vol. 18, p. 13, ii.) reversed.— British South 
Africa Co. v. Companliia de Mozambique, L.R. [1893] A.C. 602; 
69 L.T. 609. 


Justices 

(iv.) Q. B, D.— Disqualification by Interest — Rating Appeals — Special 
Sessions — 16 Geo. II., r. 18, ss 1, 3—27 and 28 Viet., c. 89, s. 6.—Justices 
of a corporate city, sitting at special sessions, have jurisdiction to 
hear an appeal against a poor-rate, although they are rated for the 
relief of the poor in the parish for which the rate appealed againBt is 
laid.—Erg. t. Bohnbroke, L.R. [1893] 2 Q.B. 347; 02 L.J. M.C. 180; 
09 L.T. 717; 42 W.R. 128. # # 

(v.) O. A,— Disqualification — Bias—-Poor Bates—Appeal Against—Rate¬ 
payers.—A justice is not disqualified from aoting at special sessions in 
the determination of a rating appeal by reason of the fact that he is a 
ratepayer in the parish in which toe rate appealed against was made. 
— E. p. Overseers of Workington, 42 W.R, 177. 
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Landlord and Tenant s— • 

(1.) H. I ,.—Agreement for Letting—Special Purpose—Application to other 
Purpose — Inunction. —The owner of land in Ireland agreed with a 
Roman Catholic bishop to let some land to him and his successors, in 
order to provide a suitable residence and holding for a Roman 
Catholic officiating clergyman upon the estate, to be held so long as * 
there should he and remain stationed upon the premises such an 
officiating olergymen, appointed by the bishop and Mb successors. 
Huts of wood, not attached to but resting on the land, were erected as a 
shelter for evicted tenants. Held , that this user was an application 
of the premises to a purpose other than that specified, and therefore a 
breach of the agreement, and that the landlord- was entitled to have it 
restrained by injunction.— Kehoe v. Marquess of *Lansdowne , L.R. 
[1893] A.C 451; 62 L.J. P.C. 97. 

(ii.) Q. B. D.— Bankruptcy—Rent due at Bankruptcy — Valuation — Set-off — 
Apportionment—Apportionment Act, 1870 —The debtor was tenant of a 
farm at a rent payable half-yearly on April 11th and October 11th, 
and at the date of his bankruptcy was under notice to quit on the 
next 11th October. The trustee did not disclaim the tenancy. On 
the expiration of the notice to quit a valuation was made between 
landlord and tenant, the amount of which did not equal the arrears 
of rent due. Held, that the landlord, upon proof of the custom 
prevailing in the county of Norfolk, where the farm was situated, was 
entitled to set-off the amount of valuation due by him to the outgoing 
tenant, against the whole arrears of rent. Held, also, that the 
Apportionment Act apportioned liabilities as well as rights.— 

E. p. Lord Hastings; in re Wilson, 62 L J. Q.B. 628. 

(iii.) C. A. — Distress—Getting over Wall. —A landlord’s bailiff, being 
employed to distrain for rent in a house, climbed over the garden wall 
from the backyard of the adjoining premises, and entered the house 
through an open window. Held, that it was not illegal to climb over 
the wall, and that the distress was lawful. —Long v. Clarke, L.R. 
[1894] 1 Q.B. 119 ; 69 L.T. 054 ; 42 \y.R. 130. 

Lands Clauses Act:— 

(iv.) Ch. D. —Money in Court — Re-investmenfjn Land — Costs—Apportionment 
—Scale Fee .—The costs of a conveyance of land purchased as a re-invest¬ 
ment of several funds in Court representing the purchase-moneys of 
lands belonging to a charity and taken at different times by various 
bodies under the Act, were charged according to the scale in the 
General Order. There was great inequality in the amounts of the 
funds dealt with. Held, that the scale charges being readily appor¬ 
tioned, ought, like the ad valorem, stamp, to be borne rateably 
according to the several amounts contributed to the purohase-money 
by the several bodies who took tfie lands.— In re Bishopsgate Foundation, 
42 W.R. 199. 

Licensing :— 

(v.) Q. B. t>. — Beerhouse Licensed before 1869— Application for Transfer — 
Discretion of Justices—Licensing Act, 1828, »• 14— Wine and Beerhouse 
Act, 1869, ss. 8, 19.—A beerhouse wMoh had been licensed for the 
sale of beer to be consumed on the premises prior to May 1st, 1869, 
was to beguiled down for a public purpose. The holder of the 
licence applied for a grant of a corresponding licence for another 
house. Held, that the justices had a general discretion to refuse 
the application, and were not oonflned to the four grounds of refusal 
mentioned In the Act of 1869.— Traynorv. Joryts, L.R. [1894] 1 Q.B. 83; 
48 W.R. 801. 


D 
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(i.) Q. B. D. —Death of Licence-holder—Minority of Heir—Licensing Act, 
1873, s. 3.—It is not necessary that the heir of a licensed person who 
dies before the expiration of his licence should have attained the age 
of twenty-one years before he can sell mtoxioating liquors and carry 
on the business of the licensed house until the next special sessions 
without incurring the penalties provided by the Act .—Bose v. Frogley, 
62 L.J. M.C. 181; 69 L.T, 346. 


limitations 

fii.) Oh. D. — Gavelkind Lands—Possession of Father as Bailiff for Son.— 
Where a father has; entered into possession of gavelkind lands as 
natural guardian, and on behalf of his infant son, the mere fact of 
the coming of age of the son will not change the nature of the father's 
possession; and if nothing else has been done to alter the character 
of the possession, the Statute of Limitations will not begin to run 
in favour of a person claiming against the son, until the death of the 
father.— Tinker v. Bodwell, 69 L.T. 691. 

(iii.) C. A..—Trustee—.Solicitor to Trust. —A trust fund was entrusted by 
the trustees to their solicitor to invest, and was by him invested 
together with other moneys belonging to different trusts on a mortgage 
in his own name. The mortgage was paid off in 1879, and the 
solicitor received the money so invested, and distributed one moiety 
of the trust fund, which had become absolutely vested. He retained 
the other moiety and did not account for the same. In 1891 an action 
was brought against his estate for an account. Held, that the 
action was not barred by the statute as the solicitor must be considered 
an express trustee; either as having been trustee for his clients, the 
real trustees, or as having assumed to act as trustee, being a stranger 
to the trust.— Soar v. Ashwell, L.R. [1893] 2 Q.B. 390 ; 69 L.T. 685; 
42 W.R. 166. 

Local Government:— 

(iv.) 0. A.— County Council — Jurisdiction—Power to Amend Local and 
Personal Acts — Local Government Act, 1888, ss. 57, 59 (6).—By the 
statute of 9 Anne, c. 22, a tax was laid upon coals coming to London, 
and commissioners were appointed for the purpose of building new 
churches. By 10 Anne, c. 11, the commissioners were empowered to 
buy land for cemeteries to be used with the new churches; and sect. 4 
provided that whenever they should buy land for such a cemetery 
outside a new parish it should become part of that parish. In 
accordance with these provisions land in the parish of P. was bought 
and assigned to be the cemetery of the new parish of G., and was 
used ,as such until it was closed. The county council proposed to 
make an order transferring suqji land from the parish of G, to the 
parish of P. Held, that, whether the statutes of Anne were general 
or local and personal, sect. 4 of the latter statute was a local and 
personal enactment, and that the county council had power to make 
an order which would amend it.— Reg. v. London County Council, 
L,R. [1893] 2 Q,B. 454; 63 L.J. Q.B. 4 ; 69 L.T. 680; 42 W.R. 1. 

(v.) Q. B. D , — Drainage—Default of Local Authority - Enquiry — Procedure 
— Order—Mandamus—Public Health Act, 1875, s. 299.—The Local 
Government Board had issued orders calling upon two local sanitary 
authorities to perform their duty withinssix months «n the matter of a 
complaint in each order mentioned by executing works for the proper 
•drainage of tbeir districts. Enquiries had been held by inspectors of 
the board, who found that default had been made, out declined to 
admit evidence as the great difficulties and expense of drainage 
sohemes, or as to the probable cost of such schemes. The Local 
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Government Board neither proposed nor suggested any definite 
Schemes. Held, that a mandamus must go oalling upon the authorities 
to perform their duty in the terms of the orders. As there was no 
legal error, and no omission of legal form, the Court could not enquire 
whether there had been a due enquiry or whether the findings of the 
Local Government Board were sufficient or not.— Meg. v. Staines Union, • 
62 L.J. Q.B. 641; 69 L.T# 714. 

(i.) C. A. — Paving Street — Apportionment of Expenses — Dispute — Action- 
Jurisdiction—Public Health Act, 1875, ss. 150, 257, 268.—Decision of 
Ch. D, (see Vol. 18. p. 122, ii.) reversed.— Mayor, etc., of Folkestone v. 
Brooks , L.R. [1893] 3 Ch. 22 ; 62 L.J.Ch. 863 ; 69 L.T. 123. 

(ii.) Ch. D .— Removal of Sign—Power of Commissioners —Right of Owner of 
Sign to Object.— The commissioners of the town of Crediton, in pur¬ 
suance of their local Act, .gave the defendant fourteen days’ notice * 
requiring him to remove a Bign which projected mto the street, and 
which they considered, dangerous to the public passage along the 
street. The defendant refused to remove the sign. Held, that if be 
wished to object to the requisition he ought to have asked for an oppor¬ 
tunity of being heard m opposition; and that as ho had not taken that 
course he had lost his right (if any) to object, and must be restrained 
from interfering with the removal of the sign by the commissioners.— 
Attorney-Oeqeral v. Hoopei, L.R. [1893] 3 Ch. 483; 03 L.J. Ch. 18 ; 

69 L.T. 340. 

(iii.) C. A.— Water Supjily—Mains Under Streets — Pni'ate Road—Consent 
of Owner — Notice — Waterworks Clauses Act, 1847, ss. 28, 29, 80— Public 
Health Act, 1875, ss. 16, 54, 57 -Decision of Ch. D. (sec Vol. 18, 
p. 15, iv.) reversed.— Hill v. Wallasey Local Board, 03 L.J Ch. 1; 

69 L.T. 641; 42 W.R. 81. 


Lunatic 

(iv.) C. A. — Judgment Creditor—Charging Order on Fund in Court — 
Protection of Fund—Maintenance of Lunatic. —There was a fund in Court 
the property of a lunatic. A charging order was made charging the 
fund with the amount of judgments obtained agamst the lunatic 
Held, that such order did not prevent the Court from sanctioning a 
scheme tor the maintenance of the lunatic gut of income and capital, 
or entitle the judgment creditors to have any portion of the capital 
impounded for their benefit.— In re Plenderleith, L.B. [1893] 3 Ch, 332; 
62 L.J. Ch. 993 ; 69 L.T. 325. 


Married Woman• 

(v.) Q, B, D. — Equitable Execution — Receiver — Settlement—Life Interests 
of Husband and Wife in Furniture.— Furniture and effects were vested 
in the trustees of a marriage settlemont on trust to allow the wife to 
use the same for her sole and separate use for life, and after her death 
to allow the husband to use the same for life. There was a power of 
sale over* the furniture, the income arising from the proceeds to be 
paid to such persons as the husband and wife should jointly appoint, 
and in default to the v^jfe for life for her sole and separate use without 
power of anticipation? with trusts over m favour of the children. A 
judgment creditor of the husband and wife applied £or a receiver of 
the interests of the husband and wife under the settlement. * Held, 
that having regard to the terms of the settlement there was no power 
to appoint such a receiver. —Whitaker v. Cohen, 69 L.T. 451. 

D—2 
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Master and Servant* 

(i.) 0. A.— Hackney Carriage — Negligence of Driver — Liability of Proprietor — 
Hackney and Stage Carriages (Metropolis) Acts , 1831 a/nd 1843.—The 
registered proprietor of a hackney carriage in London is in all oases 
• liable for the acts of the driver to the same extent as if the driver 
were his servant.— Keen v. Henry , 69 I^T, 671. 

Mayor’s Court 

(ii.*) Q,. B. D>— Irregularity in Procedure — Taxation — Prohibition —The 
Judge of the Mayor’s Court awarded oosts on the higher scale, but 
omitted to state in hiS certificate any ground for so doing. Held, that 
prohibition would not lie. This omission, though an irregularity in 
procedure, was not an act done without jurisdiction; and an act done 
by a judge within his jurisdiction does not become a matter for 
prohibition, merely because there happens to be no remedy by way of 
appeal.— Beg. v. Lord Mayor of London and Stock, 62 L.J. Q.B. 589; 
69 L.T. 721, 

Metropolis Management Act:— 

(iii.) Q. B. D,— Repairs of Road—Necessity of Works — Question at to — 
Metropolis Management Act, 1890, s. 8.—it is for vestries and district 
boards to decide as to the necessity of works for the repair of carriage 
roads, and they are not bound to prove such necessity to the satisfac¬ 
tion of the tribunal before which they seek to recover the apportioned 
expenses of such works.— Stroud v. Wandsworth Board of Works, L.R. 
[1894J 1 Q.B. 64; 63 L.J. M.C. 6. 

(iv.) C. A. — Valuations — Appeal—Time for Hearing—Valuation of Property 
(Metropolis) Act, 18G9, a. 42, subs. 18.— See Vol. 10, p. 16, iv. Held, by 
C. A., that the justices m Quarter Sessions had authority to hear the 
appeal, although the time prescribed by the Act had expired, but that 
a writ of prohibition ought to go because the appeal was not an appeal 
against totals, but against the value of hereditaments, which would 
not lie except from a decision of justices in special sessions. Queere, 
whether the London County Council had any right of appeal.— Reg. 
v. Justices of the County of London, L.R. [1893] 2 Q.B. 476; 69 L.T. 682. 

Mortgage 

(V.) Ch. D ,— Priorities—Charge of Annuities — Receivership Deed — Notice. — 
It is not necessary to use any general words of charge to constitute a 
charge m equity, but it is sufficient if an intention can be gathered 
that the property dealt with by an instrument should constitute a 
security. By a marriage settlement X. was entitled to an annuity 
charged on the life estate of A. in certain family property, and secured 
by a term vested in trustees. By a receivership deed of even date 
with and reciting the settlement, A. covenanted to pay the annuity, 
and appointed a receiver to receive the rents of the property in the 
name of A. during his life, and thereout, after paying outgoings, to pay 
the annuity. A. also covenanted not to revoke the appointment of the 
receiver during the life of X. The defendants beeamp mortgagees of 
the life estate of A., having notice of the receivership deed. Held, 
that by the receivership deed the annuity of X. was charged upon the 
life estate of A., and had priority over the mortgage of the defendants. 
— Cradack v. Scottish Provident Institution, OS L.J. Ch. 15; 69 L.T. 880. 

(vi.) C, A**~&ale—Irregularity — Purchaser Without Notice—Conveyancing 
Acte, 1881, s. 21, subs. 2; 1882, s. 3, subs. 1.—Decision of Ch. D. (tee 
Vol, 10. p. 16, Vi.) Affirmed.— Bailey v. Barnet, L.R. [18941 1 Ch. 25 ; 
69 L.T. 542; 42 W.R. 66. 
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Notice 

(i.) P. C Constructive — Transfer oj Sltares—Trust.— Where shares had 
been transferred as security for a loan. Held, that derivative 
transferees from the lender were not affected by a trust in favour of 
the borrower, unless such trust was clearly disclosed on the face of the 
title, or was otherwise notified to the transferees. The words' 

“ manager in trust ” appended to the signature of a bank manager, 
imports that he acted as trustee for nis employers 1 , and are not 
calculated to suggest that he stood in a fiduciary relation to some third 
• person, so as to affect a transferee for value with constructive notice 
of such relationship.— London and Canadian Loan and Agency Co. v. 
Duggan, L.R. [1893] A.C. 506; 68 L.J. P.t. 14. 

Partition 

(ii.) Ch. D. — Set-Off—Interest, —Parties who had bought under liberty to* 
bid, in a partition action, and had been allowed to set-off part of the 
purchase-money against their shares, were charged interest at the 
rate of three per cent, on the amounts set-off.— Field v. Dracup, L.R. 
[1894] 1 Ch. 59. 

Partnership. — See Arbitration, p. 32, iv. 

Poison:— 

(iii.) Q, B. D.— Sale of—Pharmacy Act, 1868, s. 15.—In order to render a 
person liable for selling a poison without being a chemist, it is not 
sufficient to prove the sale of a compound containing an infinitesimally 
small quantity of a poison.— Pharmaceutical Society v. Delve, L.R. 
[1894] 1 Q.B. 71; 42 W.R. 192. 

Poor Law 

(iv.) H. L. — Rating — Sewage Works — Beneficial Occupation — Hypothetical 
Tenant. —The London County Council were owners of lands, pumping 
stations, deodorizing works, and outfall sewers, forming part of the 
metropolitan sewage system, and necessary to enable them to perform 
statutory duties. As used the lands and works were incapable of 
yielding a profit, and the London County Council were practically the 
only possible tenants. If the lands and works had been owned by a 
private person the county council would have been willing to pay a 
rent sufficient to support the rateable value at which they had been 
assessed; but except for the purposes of the sewage system the 
rateable value would be lower. Held, that the true test of beneficial 
occupation was not whether g, profit could be made, but whether the 
occupation was of value; that even if the county council could not 
under their Acts be legally tenants, they ought to be taken into 
account as hypothetical tenants, for the purpose of determining the 
rateable value of the lands and works; that the lands and works were 
rateable, and that the county counoil were assessed on the true 
principle. Decisions of C. A. (see Vol. 17, p 137, iv., and Vol. 18, 
p. 90, iii.) reversed.— London County Council v. Churchwardens of Erith, 
L.R. [1893] A.C. 562. * 

(v.) C. A.— Rating — Easement. —Decision of Q. B. D. ( see Yol. 19, p. 18, 11 .) 
reversed.— Halkyn jHstrict Mines Drainage Co. v. Holywell Union 
Assessment Committee, 69 L.T. 705. * , 

(vi.) C. A.— Rating — Exclusive Occupation. —Decision of Q. B .D. (see Vol. 
19, p. 18, iii.) affirmed.— Southport Corpofation v. Ormskirk Assessment 
Committee, 42 W.R, 158. 
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(i.) O. B. B ,r^Ra^y~rExclusive Occupation—River Formed into Canal .— 
V A muway coffiphny had been empowered to dredge and cleanse a river, 
and tomaifitain it, and the locks, new outs, canals and towing path, 
navigable for boats, and to take tolls on craft using it. Held, that the 
company was not liable to be rated in respect of the natural river 
' Course, out that they were liable in respect of the towing path as 
exclusive occupiers, irrespective of the question whether they were 
Owners' of the soil.— M.S. <& L.R. Co. v. Doncaster Assessment Committee , 

m l.t. ago. 

(il) Q. B. D .— Removal — Lunatic Pauper over Sixteen living with Father — 
Lunacy Act, 1800, ss. £88, 289, 290,294.—A pauper lunatic over sixteen 
years of age lived with her father for two years and a-half within the 
appellant union. In October, 1891, her father removed with hiB family 
to a parish within the respondent union, with no intention of returning- 
The lunatic was afterwards taken to an asylum. In August, 1892, two 
justices made an order adjudging her settlement to be in the appellant 
union, and ordering such union to pay for her maintenance. Held, 
that the order was appealable; and that when the lunatic left the 
appellant union with her father as part of his family, she put an end 
to her stattiajof irremovability there, and that the order must be 
quashed.— Hendon Union v. Hampstead Guardians, 62 L.J. M.C. 170. 

(iii.) Q. B. D.— Settlement-Pauper Lunatic — Soldier—Lunacy Act, 1890, 
ss. 286, 290— Army Act, 1881, ss. 91, 163.—The attestation paper of a 
pauper lunatic soldier at the time of his enlistment stated that he was 
born in the parish of C. The Secretary of State for War made an 
order that he should be admitted into the county asylum. No informa¬ 
tion could be obtained from the lunatic as to his birthplace, and it 
could not be ascertained by inquiry that he had ever had a settlement 
in the parish of G. The justices, acting on the evidence of the attesta¬ 
tion paper, refused to make an order on the county. Held, that the 
case must be remitted to the justices to make the order upon the 
county, the attestation paper not being sufficient evidence of a settle¬ 
ment.— Guardians of Ohertsey Union v. Clerk of the Peace of Surrey , 
69 L.T. 384. 

Bower 

(iv.) Ch. D.— Appointment—Appointment to Trustee for Object—Transfer of 
Fund. —By marriage settlement, a fund was vested in trustees upon 
trust, after the deaths of the husband and wife, for such of the children 
as they should appoint. The husband and wife executed a deed 
appointing that the trustees should, after their deaths, stand possessed 
of one-sixth part of the trust fund in trust for R., a daughter, for her 
separate use. And they declared that the appointment was made to 
her upon certain trusts for the benefit of E., another daughter. Held, 
that the settlement trustees ohght to retain the appointed part, 
and not to hand it over to R.— Knight-Bruce v. Lutterworth, 
L.R. 1.1894] 1 Ch. 66; 69 L.T. 689; 42 W.R. 172. 

Practice i-~ 

(v.) P, O.— Appeal-Security for Costs—Accidental Error—Order of 1863, 
Rule v.—Where an appeal to Her Majesty had been admitted in the 
Supreme Court of -New South Wales, and security for costs deposited 
to be dealt as the Privy Council should t^iink fit, anc^the appeal stood 
dismissed without special order for wantfjf proseoution, held, that the 
respondent should apply to the Supreme Court to correct its order by 
directing that costs should abide the result of the appeal; and in the 
event of such application being refused, should apply for special leave 
to appeal from such refusal.— Milson v. Carter, L.R. [1893] A.C. 688; 
62 L.f. P.C. 126. 
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(i.) Q. B. D.— Deceased Plaintiff—Receiver—Application by Executors— 
R.S.C., 1888, 0. xvii., r. 4; 0. lxii., rr. 8, 23.—The executors of a 
deceased plaintiff, whose judgment is still unsatisfied, cannot apply for 
a receiver of the defendant's interest under a will, and for an injunction 
to restrain him from dealing therewith, without having applied for an 
order that the proceedings might be continued in their names.—* 
Norburn v. Norburn, 42 W.R. 127. 

(ii.) C. A. — Discovery — Postponement of Inspection—Quezon of Law — 
R.S.C. , 1883, 0. xxv., r. 2 ; 0. xxxi., r. 20.—The common order for dis¬ 
covery had been made against the defendants, who made an affidavit of 
documents which were very voluminous, and afterwards applied by 
summons that further discovery might be*postponed till certain issues 
of law, which were not raised by the pleadings, but which they 
submitted to the Court, should be determined. Held, that the defence 
might be amended so as- to raise the issues which it was sought to 
have determined; and that the Court then had jurisdiction to order * 
further discovery to be postponed till such issues had been determined. 
— Lever v. Land Securities Co*, 42 W.R. 104. 

(iii.) Ch. "D.—Evidence — Commission to Take .—In the exeroise of its 
discretion as to granting a commission to take evidence abroad, the 
Court will not regard the case of a defendant with the same strictness 
as the oase of a plaintiff who has chosen his own forum.— Ross v. 
Woodford, L.R. [1894] 1 Ch. 38. 

(iv.) C. A*— Judgment — Action against Firm — Infant Partner — R.S.C,, 1888, 
0. xiv., r. 1; 0. xlviii a,rr. 1, 8.—A specially indorsed writ was issued 
against a firm consisting of two partners, one an infant. Both 
partners appeared, the infant by lus guardian ad litem. Held , that 
judgment could be signed against the firm, although one partner was 
an infant— Harris v. Beauchamp Brothers, L.R. [1893] 2 Q.B. 534; 
69 L.T. 373; 42 W.R. 37. 

(v.) C. A..—Jury — Right to — R.S.C., 1883, 0. xxxvi., rr. 4, 6, 7.—An action 
was brought m the Queen’s Bench Division in respect of a claim 
which, before the Judicature Act, might have sued on either in 
Chancery or at common law. Held, that the defendants could not 
claim a trial by jury as a matter of right.— Baring Brothers <£ Co. v. 
North Western of Uruguay Railway Co., L.R. [1878] 2 Q.B. 406. 

(vi.) C. A. — Parties — Joinder of Plaintiffs — Separate Causes of Action — 
R.S.C., 1883, O. xv., r. 1; 0. xvni., rr. 1, 8.—The several shippers of 
different shipments of cotton, shipped on the same ship for carriage 
from and to the same place, joined as plaintiffs m one action on their 
several bills of lading for damages for short deliveries. Held, that they 
could so join, subject to the judge’s power to order separate trials, or to 
make such other order as might be necessary, in case it should after¬ 
wards appear that any of the claims could not conveniently be disposed 
of with the others.— Hannaxj and Co. v. Smurthwaite, L.R. [1893] 

2 Q.B. 412 ; 69 L.T. 677; 42 W.R. 133. 

(vii.) Ch. D. — Pleadings — Embarrassing — Delay. —An agreement prohibited 
the defendant, on leaving the plaintiff’s employment, from exercising a 
certain trade within a oertain area, under a penalty of £500, as liqui¬ 
dated damages. The defendant left the plaintiff’s service, and broke 
the agre&meut. Th8 plaintiff claimed an injunction and damages, and 
obtained an interirninjunction. The action was set down for argument 
whether the defendant was not released from liability on payment of 
£500. The plaintiff asked for an injunction, withdrawing ms claim 
for damages. Held, that the defendant ought to have called on the 
plaintiff to elect between his claims, as he could not succeed in both, 
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and the pleadings were embarrassing; but that he was now too late in 
taking the point* and that an injnnetion must be granted.— Gent v. 
Harrison, 69 L.T. 807. 

(i.) P. 3D«—J h’ohate Suit-Compromise — Terms filed — Motion to make Terms 
a Rule of Court.—Term* of compromise of a probate suit were signed, 
which provided that all proceeding?)»should be stayed, and that the 
terms should be filed in the registry. It was not provided that they 
should be made a rule of Court. In consequence of a dispute, one of 
the parties moved to have the terms made a rule of Court. Held, that 
there was no jurisdiction to do so, as the terms did not expressly pro¬ 
vide that they should be made a rule of Court, and the suit was at an 
end.-- Graves v. Graves, 69 L.T. 420. 

(ii.) C, A.— Security for Costs—Liquidator of Company—Judgment for 
Plaintiffs — Reversal—The liquidators of a company, on an application 
by the defendants for security for costs, gave an undertaking “ to set 
apart out of the assets of the company a sum sufficient to meet the 
costs (if any) which the plaintiff company may be liable to pay to the 
defendants.” The plaintiff company was successful at the trial, and 
the liquidators distributed the assets, though they knew that an 
appeal would be brought. The judgment was reversed on appeal. 
Held, that the liquidators were still liable on their undertaking, but 
only to the extent of £200, which was the amount of security for 
which the defendants had asked in their summons for security for 
costs.— Hawkins Hill Consolidated Gold Mining Co. v. Want, Johnson and 
Co., 62 L.J. Q.B. 606 *, 69 L.T. 297. 

(iii.) Oh. D. — Service out of Jurisdiction—Notice of Motion — R.S.C., 1888, 
O. xl., r. 1; O. Iii., r. 9.—Unconditional appearance to a writ served 
out of the jurisdiction is submission to the jurisdiction as to the 
whole claim, though part of it is outside Order xl., rule 1. On 
motion to discharge an order giving leave to serve a writ out 
of the jurisdiction (part of the claim being outside Order xl., 
rule 1) the order was allowed to stand; but it was ordered 
that the plaintiff should not be entitled to relief on the part of the' 
olaim outside such rule. Semble, the Court cannot allow notice of 
motion for an injunction to be served out of the jurisdiction along 
with the writ.— Manitoba and North Western Land Corporation v. Allan, 
L.R. PL893] 8 Ch. 432; 69 L.T. 568. 

(iv.) C. A. — Service out of Jurisdiction — Writ — R.S.C., 1883, 0. xi., r. 1 (g). 
—When leave is given to serve notice of a writ out of the jurisdiction 
upon a foreign subject resident or carrying on business in a foreign 
country, who is a necessary or proper party to an aotion properly brought 
against a person duly served wjthin the jurisdiction, an order ought 
not to be made, except under special circumstances, that the plaintiff 
shall not sign judgment or issue execution against the foreign defendant 
without leave.— Firth and Sons v. De Lae Rivas (No. 2), 62 L.T. 666 ; 
42 W.B. 100. 

(v.) Q. B. D. —Set-off—Receiver—Personal Liability.—The defendant was 
executor of GK, and receiver and manager of his estate. G. had 
goaranteed*a loan made by the plaintiff to X., in respect of which the 
defendant had paid the plaintiff £550, and obtained judgment against 
X. for that sum. In the oourse of managing G.’s farm the defendant 
bought goods from X. for which he owed X. £45, which debt X. 
assigned xo the plaintiff. The defendant sought to set off the judgment 
again at such debt. Held, that as between the defendant and X. the 
debt of £45 was a gersonal one, and that the defendant could not set 
it off against the debt to the estate of G.— Nelson v. Roberts , 69 L.T. 852. 
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(i.) Oh. D. — Settled Land—Sale of—Summons for Rescission—Service- 
Settled Land Acts , 1882, s. 31, subs. 3, s. 46, sub-s. 5, s. 50, sub-ss. 1, 3 ; 
1800, s. 4.—A tenant for life contraoted to sell the settled estates free 
from incumbrances. His wife, who claimed to be assignee for value 
of his life interest, was not a party to the sale, and refused to consent. 
The purchaser took out a summons for a declaration whether hei* 
consent was necessary, find had been obtained, and that if it was 
necessary and had not been obtained, he was entitled at his option to 
rescind the contract or to have specific performance with compensation. 
The summons was served on the vendor, and also on his wife. She 
objected to the jurisdiction. Held, that had been improperly served 
on her, and must be dismissed. — In H .Ailesbury Settled Estates, 
62 L.J. Ch. 1012; 69 L.T. 493; 42 W.R 45. 

(ii.) P. Us— Subpoena—Difficulty in Serving—Alleged Obstruction. — Although 
it is the moral duty of a private inquiry agent to afford all reason- • 
able facilities for the service of subpoenas upon his assistants, in a 
case in which they have been employed, he is not liable to attachment, 
unless he actually obstructs such service. In the absence of evidence 
of actual obstruction the Court refused to issue an attachment against 
the inquiry agent, but being of opinion that the conduct of the inquiry 
agent, or of a person acting on his behalf and with his authority, had 

f iven the petitioner reasonable ground to apply for an attachment, 
ismissed the application without costs.— Wylam v. IVylam, 69 L.T. 500. 

(hi.) C. A. — Taxation—Agency Charges—Firms of Solicitors having Common 
Partners — R.S.C. 1883, Appendix N., Costs, r. 119.—Agency charges for 
work done by a London firm of solicitors as agents for a country firm 
—two partners out of those in each firm being the same—were 
disallowed on taxation. Held, that the'disallowance was proper, being 
in accordance with the practice of the chancery taxing masters for 
forty or fifty years, which practice the Court would not overrule.— 
In re Borough Commercial and Building Society, 42 W.R. 161. 


Principal and Agent:— 

(iv.) C. A. — Excess of Authority—Receipt by Cheque—Cheque Dishonoured .— 
O. was the plaintiff’s tenant and was restricted from assigning his 
lease without licence. He applied for licence to assign, which the 
plaintiff consented to grant, and put the matter into the hands of the 
defendant as his agent, with instructions* to keep the licence in his 
hands until certain arrears of rent had been paid by C. The defendant 
handed over the licence to C. on receipt of a cheque for the arrears 
and his own commission. The cheque was dishonoured. Held, that 
as there was no evidence of usage to justify the defendant m accepting 
payment by oheque, he had exceeded his authority in doing so, and 
that the plaintiff was entitle* to recover damages for his negligenoe, 
such damages being the amount of rent in arrear.— Pap£ v. Westacott, 
42 W.R. 131. 

(v.) Q. B. D. — Sale by Agent—Limited Authority—Title of Purchaser- 
Estoppel — Factoi's Acte. —Plaintiff entrusted a valuable ohattel to X., a 
dealer in gems, Ac., who, as a known part of his business, sold gems, Ac., 
for other people, in his own name, and having them in his possession. 
The chattel waB entrusted on terms that it should not be sold without 
the plaintiff’s further authority, and that the cheque received in 
payment should be handed to tho plaintiff intact. X. sold the chattel 
to the defendant for £200, which was satisfied by a j&yment ef £30 to 
X., and the obtaining of the discharge of a judgment against him. 
Plaintiff sued to recover possession of thePchattel. Held, that X. was 
acting outside his authority in selling the chattel without the plaintiff’s 
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further authority, and therefore the defendant obtained no title against 
the plaintiff, who was not estopped from disputing his title. Held, 
that as the chattel was never entrusted for sale, and as, having regard 
to the mode of payment, the sale Was not in the ordinary course of 
business, the defendant was not protected by the Factors Act in force 
at the date of the transaction (6 Geo. IV., o. 04, s. 4).— Biggs v. Evans, 
L.R. [1894] 1 Q.B. 88; 69 L.T. 723. * 

(i.) C. A.— Undisclosed Principal—Set-Off of Agent's Debt. —The plaintiffs 
employed B. to collect moneys due to them under policies cl marine 
msaranoe. B. employed the defendants to collect such moneys. The 
defendants did not kftiow that B. was not acting as a principal. After 
the defendants had collected some moneys the plaintiffs gave notice 
that it was to be paid to them. B. had become bankrupt, and the 
defendants claimed to set-off against the moneys so collected a debt 
due to them from B. Held, that they were entitled to make -the set¬ 
off.— Montagu, & Co. v. Forwood Brothers <&' Co., L.R. [18931 2 Q.B. 350; 
69 L.T. 371; 42 W.R. 124. 

Principal and Surety 

(ii.) C. A.— Contribution. —F., with E. and B. as sureties, gave a bond to 
secure the payment of a sum of money at the end of five years with 
interest in the meantime. The bond provided that if E. or B. should 
die, and if F. did not within one month procure a solvent person to 
enter into a further bond to the same effect as the former one, the 
principal sum should at once become payable. E. died, and a fresh 
bond was given by F., B., and H. to the same effect as the former 
bond, with a proviso that the liability of E.’s estate should not be 
altered, varied, or lessened. B. and H. paid the debt. Held, that 
E.’s estate was liable to contribute to the extent of one-third of what 
they had paid.— Coles v. Peyton, L.R. [1893] 3 Ch. 238; 62 L. J. Ch. 991. 

Railway 

(ih.) Q. B. D. — Level Crossing — Handrails, <&c. — Power of Justices — 
Railways Clauses Act, 1845, ss. 46, 47, 61, 62.—The justices have no 
power to order the erection of handrails and fences on a level crossing, 
where the road is a carriage road and general highway, but only 
where it is a bridleway, footway, or highway other than a public 
carriageway.— Bey. v. Schofield , 69 L.T. 311. 

(iv.) Q. B. D.- Passenger —Forcible Removal of—Assault — Implied Authority. 
—There is an implied authority by a railway company to its servants 
to remove passengers from carriages in which they are misconducting 
themselves, or travelling without payment of fare. But a railway 
company is liable for the acts of4ts servants if, in pursuance of such 
authority, but acting under a misapprehension, they eject a passenger 
who has neither misconducted himself, nor omitted to pay his fare.— 
Lowe v. Q.N.R., *52 L.J. Q.B. 524. 

(v.) C. A. — Special Act- - Rate far Forwarding Traffic of another Company — 
No Duty towards Public. —Where by a section in a special Act of the 
A, company, certain provisions were made as to the charges which 
might be made by the B. company for traffic coming over their line 
from or destined for the line of the A. company, an<4 snch provisions 
appeared by the context to be intended sftlely to protect the interests 
pi the At. company against the B. company, held, that no duty was 
thereby created other than to the A. company, and that a person 
Whose goods had b%en carried by the B. company over their line to the 
line of the A. company, could not set up, by way of defence to an 
action for charges made by the B. company for such carriage which 
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were within the maximum authorised rates, that such charges were 
in excess of the rates provided by the section above-mentioned.— Taff 
Vale Railway Co. v. Davis, L.R. [1894] 1 Q.B. 43. 

(i) C. A, & Q. B. D. — Working of Minerals—Line Unsafe — Mandamus to 
Company to Maintain Line.- —The applicants, who owned the minerals * 
under a railway, worked the clay under the line, which in consequence 
became unsafe. The compafiy were not allowed by the applicants to 
prop the lme up, and therefore abandoned it. The applicants obtained 
a rule for a mandamus to compel the company to re-instate and keep 
open the line. Held, that mandamus was the proper remedy if 
justified by the circumstances, but that tlfe words of the company’s 
Act being enabling and not compulsory, there was no absolute duty 
on the company to maintain the line, and that they could abandon 
it, and that a mandamus opght not to issue m favour of the persons 
who had themselves pulled the line down.— Reg. v. Q.W.R.j e.p. Ruabon * 
Brick Co., 62 L.J. Q.B. £72; 69 L.T. 443 & 572. 


Replevin 

(h.) Q. B. D .— Measure of Damage — Consequential Damage — County Court 
— Appeal—Value of Good*—County Courts Act, 1888, s. 120.—Goods of the 
plaintiff were seized under a distress for alleged arrears of rent, and 
tho plaintiff claimed damages under various headB in the county 
court. One of such heads of damage was “ illegal distress,” and 
another was “ annoyance and m jury to credit and reputation in trade.” 
Held, that such damages weie recoverable in an action of replevin. 
On an objection to an appeal on the ground that the goods were not of 
the value of £20, held, that where there is no finding of the value of 
the goods the Court must determine their value on such evidence as 
may be before it. —Smith v. Emight, 69 L.T. 724. 

Revenue 

(hi.) Q. B. D. — Income Tax — British Cofnpany — Trade Abroad — Profits not 
Remitted —5 <£ 6 Viet., c. 35, s. 100, Sched.D., Cases 4 <& 5—16 17 Viet, 

c. 34, s. 2, Sched. D.~ In the case of two British companies, one of 
which worked a brewery in America, and the other of which invested 
its capital in shares of other companies, and held shares in four 
German companies, held, in tho case of the first, that profits arising 
in America, and retamed in America to be paid as dividends to 
American shareholders, and in the case of the second, that dividends 
received ou the shares m the four German companies, and retained m 
foreign banks to be applied in paying dividends to foreign shareholders, 
were not chargeable with income tax. -Bartholomay Brewing Co. v. 
Wyatt; Nobel Dynamite Trust% Co. v. Wyatt, L.R. [1893] 2 Q,B. 499; 
62 L.J. Q.B. 525 ; 69 L.T. 561; 42 W.R. 173. 

(iv.) H. L.— Land Tax—Railway Tunnel. —Decision of C. A. [see Yol. 17, 
p. 103, v.) affirmed.— Metropolitan Railway v. Fowler, L.R. [1893] 
A.C. 416; 62 L.J. Q.B. 553; 69 L.T. 390. 

(v.) Q.B.D. — Share Capital—Increase of—Duty on—Conversion of Debenture 
Stock—Customs and Inland Revenue Act, 1889, s. 17.—Under the powers 
of a special act certaip debenture stock of an incorporated company 
where the liability was limited by Act of Parliament was cancelled, 
and an amount of First Preference Stock was create^ in lieu thereof. 
Held, that this was an increase of the “ nominal share capital * of the 
company, and that the company was bound to deliver a statement of 
the same to the Commissioners of Inland Revenue.— A.-G. v. Milford 
Docks Co., 69 L.T. 453. 
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(it) Q. B. D<— Stamp — Conveyance — Stamp Act, 1870, *. 70 <£ Schedule.*— 
4s instrument by which the partners of a trading firm carry out an 
arrangement inter se to transfer their business and property to a 
limited company, consisting of themselves alone, is not liable to <uf 
valorem duty as a “ conveyance on sale/’ but only to a duty of 10s.— 
Foster dt Co. v. Commissioners of Inland Revenue, 62 L.J. Q.B. 518; 
69 L.T. 529. * 

Bight of Way 

(ii.) Q. B. D.- Open Space — Public Uter — Dedication .—Mere user by the 
public of an open space is not sufficient evidence of an intention on the* 
part of the owner to dedicate the whole surface of the open space to 
the public.— Ralbimon v. Cowpen Local Board , 62 L.J. Q.B. 619. 

Biparian Owner 

(ui.) H. L. — Scotch Law — Mine — Right to Pimp Water from Mine into River. 
—A mine-owner who oommencet,, without prescriptive right, to pump 
water into a stream from his mine, and thereby prejudicially affects 
the water of the stream, may be interdicted at the suit of a riparian 
owner for whose use the stream is rendered less suitable.— Young v. 
Bankier Distillery Co., L.R. [1893] A.C. 691. 

Biver Clyde:— 

(iv.) H, I*.— Clyde Navigation Acts — Construction of. —The Erskine ferry is 
not part of the undertaking of the trustees of the Clyde Navigation, 
and they are not bound to repair damages done to the piers of 
the ferry.— Trustees of the Clyde Navigatum v. Lord Blantyre, 
L.R. [1893] A.C. 703. 

Sootoh Law 

(v.) H. L. — Heritage — Real or Personal Burden—Titles to Land Consolida¬ 
tion ( Scotland ) Act, 1868, s. 19, sub-s. 4.—A testator, by mortis causd 
settlement, conveyed to his son in general terms his whole estate, 
heritable or moveable, declaring in the dispositive clause that the 
disposition was granted, and was to be accepted under the following 
burdens which “ are hereby declared to be real burdens on the estates 
and effects hereby conveyed.” One of these was an annuity to the 
testator’s daughter. After the testator’s death, the son completed 
titles to the various heritable subjects in which the testator had been 
infeft by expeding and recording notarial instruments m terms of the 
section above-mentioned. In all these instruments, the annuity was 
inserted at full length, and declared to be a real burden on the land. 
The son’s estate was sequestrated, and the trustee in bankruptcy 
claimed that the annuity baa not been validly constituted a real 
burden upon the lands. Held, that it had been so constituted.— 
Cowie v. Mnirden, L.R. [1893] A.C. 674. 

(vi.) H. L. — Marriage Contract—Provision for Issue of Children—Whether 
Contractual or Testamentary .—A conveyance in an ante-nuptial contract 
of marriage in favour of the children of the marriage and the issue of 
such children is not revocable by the spouses as regards the issue of 

the children. —Macdonald v. Scott, L.R. [1893] A.C. 642. 

® * 

(vii.) H. L»— Voluntary Church — Contract — frust.—Tba rules of a cathedral 
t of the Scottish Episcopal Church provided, inter alia , that there should 
he three or more canons residentiary, and that the temporal affairs of 
the cathedral should be vested in a board of management, with which 
should rest the administration of the funds, and the providing fitting 
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support 11 lor the provost and oandhs.” One of the canons sued the 
board with reference to the apportionment of their funds. Held, that 
the action was irrelevant, that there was no contraot or trust of which 
he was a beneficiary, and that the distribution of the funds by the 
board could not be questioned so long as they were administered in 

f ood faith and applied only to cathedral purposes .—Brook v. Kelly, 
( ,R. [1898] A.C. 721. , 


Settled Land 


fi.) C. A. — Improvements—Application of Capital Moneys—Settled Land 

' Acts, 1882, ss. 21, 25, 26, 58; 1890, * 13 ,yub-ss. 2, 4—The Settled 
Land Acts do not authorise the application' of capital moneys to 
matters of mere amenity or luxury, such as the indulgence of archi¬ 
tectural tastes. The building of a house for an estate agent is also 
not an improvement to whieh capital moneys can be applied .—In re 
Lord Gerard's Settled Estates, L.R [1893] 3 Ch. 252 ; 03 L.J. Ch. 23; 
69L.T. 398. 

(ii.) Ch. D. — Improvements — Rentcharges — Repayment—Settled Land Act, 
1890, s. 15.—The Court cannot order trustees to employ capital moneys 
in repaying to the tenant for life rentcharges created to pay for 
improvements, which rentcharges have been paid before the matter 
came before the Court. Expenditure under the Act must be an expen¬ 
diture of moneys m hand, and there cannot be a charge in futuro. The 
Court would be abdioatmg its discretion if it made an order dealing 
with capital moneys hereafter to arise. A letter from the tenant for 
life to one of the trustees stating that he lias expended large sums out 
of his private moneys in improvements, and asking for the advice and 
opinion of the trustee, but not suggestuig an application to the Court, 
cannot be treated as a request to apply to the Court .—In re Lord 
Bristol's Settled Estates, L.R. [1893] 3 Ch. 101; 62 L.J. Ch. 901; 
69L.T.304; 42 W.R. 46. 


(iii.) Ch. D. — Settlement—Trust for Sale—Powers of Management-—Equitable 
Tenant for Life—Leave to Exercise Pmvers of Tenant for Life—Costs — 
Parties—Incumbrances—Settled Land Acts, 1882, s. 03; 1884, s. 7 (u).— 
Settlement of land (subject to a legal rentcliarge) upon trust for sale, 
with power of postponement, the income to be upon trust for a married 
woman for life for her separate use. The trustees had vested in them 
large powers of management, and had no present intention of selling 
The costs of management being heavy, the* equitable tenant for life 
applied for possession or receipt of the rents and profits, and for leave 
to exercise her powers under the Settled Land Acts other than the 
powers of sale and exchange. Held (1), that under the circumstances 
the Court would, on the grounds of convenience and economy, have 
let the tenant for life into possession; (2) that the Settled Land Acts 
afforded additional grounds for doing so; (3) that the tenant for life 
ought to have leave to exercise the powers of the Acts other than those 
of sale and exchango; (4) that the tenant for life must pay the costs, 
there being no case against the trustees; (5) that the owner of the rent- 
charge *Was not a neoessary party to the application.- —Bagot v. Kittoe, 
42 W.R. 170. 


(iv.) 


C. A,— Sale—Discharge of Incumbrances— Two JBstates devolving 
differently—Settled Land Act, 1882, ss. 2 (3), 21 (ii), 22 (2) (5), 53.—A 
testator demised estate*A. and B. to his son for life, with remainder to 
such of bis son’s childAn as should attain twenty-one. Estate A. was 
mortgaged in fee, and estate B. was unincumbered. Part of B was 
sold by the tenant for life, and the purchase-money was applied m 
part discharge of the mortgage on A. Th^ tenant tor 'life dtsd ana 
the contingent remainders failed with respect to B. The heir-at-law, 
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on whom B. devolved, claimed ft charge on A. for the money which had 
been applied in part discharge of the mortgage, on the ground that, as the * 
estates had devolved in different ways, they were not part of the same 
settled estate. Held, that there was one settlement and one settled 
estate, that capital money arising from one part of the estate was pro¬ 
perly applied in the discharge of an incumbrance affeoting the other 
part, and that the claim of the heir-at-law failed.— Freme v. Logan, 
L.R. [1894] 1 Ch. 1; 09 L.T. 618; 42‘W.R. 119. 

See Practice, p. 55, i. 1 

Settlement 

(i.) a A. — Construction—Forfeiture—Trust till Bankruptcy or Death — 
Limitation over on Death-Implication—Interim Income.—By a marriage 
settlement certain funds belonging to the wife were settled upon trust 
to pay the income to her for life, and after her death to the husband 
until he should become bankrupt or alienate the same, or until his 
death, whichever should first happen ; and after the death of the 
survivor of the wife and husband, then upon trust for the children of 
themairiage. The husband became a liquidating debtor, and then the 
wife died, leaving him surviving. Held, that the limitation over had 
taken effect, and that the trust fund went over to the children on the 
death of the wife.— Roberts v. Akeroyd, L.R. [1893] 3 Ch. 363; 
63 L.J. Ch. 32; 69 L.T. 474. 


Sheriff:— 

(ii.) Q. B. D .—Execution for more than £20 —Sale by Private Contract — 
Bankruptcy Act , 1883, *. 145.—Where a sheriff under an execution for 
a sum exceeding £20 sells the debtor’s goods by private contract with 
the consent of the debtor but without the leave of the Court, such 
Sale is, until set aside by the Court, valid as against a subsequent 
execution creditor .—Crawshaw v. Harrison, L.R. [1894] 1 Q.B. 79. 

Ship 

(iii.) P. D .—Bill of Lading—Negligence Clause .—By charter-party and bill 
of lading the defendants were exempted from liability for damage to 
cargo arising from dangers and accidents of the sea or other waters, 
and all accidents{of navigation, even when occasioned by the negligence, 
&C., of the master or other servants of the shipowner, but it was 
provided that unless stranded, &c.> the defendant should not be 
exempted from liability for damage to cargo caused by improper 
opening of valves. While the ship was m harbour a valve was 
properly opened, but improperly and negligently left open, whereby 
water entered and damaged the cargo. The vessel was towed into 
shallow water, when she took the ground, and the water was pumped 
out Held, that the negligence*clause applied to ‘'accidents of the 
sea or other waters ” as well as to “ accidents of navigation,” and that 
the words “ unless stranded, &c constituted a condition preventing 
liability attaching to the shipowner. Semhle, that the damage was an 
'* accident of navigation,” although the ship was in harbour .—The 
Southgate, L.R. [1893] P. 329. 

(iv.) C. A ,—Cl mrter-party—Advance Freight—Freight payable on Signing 
Bills of Lakivg—Loss before Bills Signed—Liability of Charterer.—A. 
charter-party provided that one-third of |he freight was to be paid on 
signing bills of lading, whioh were to be signed within twenty-four 
hours aftjpr the cargo was on board. The ship sank and the cargo 
Vas lost before the bills of lading were signed. The charterers 
refused to present tjie bills of lading for signature, and the shipowner 
sued .them for breach of contract. Held, that the charterers were 
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bound to present the bills of lading for signature, and that the ship¬ 
owner was entitled to damages equal to the amount of advance 
freight.— Oriental Steamship Co. v. Tylor, L.R. [1893] 2 Q.B 518 ; 
69 L.T. 577; 42 W.R. 89. 

(i.) Q. B. D.— Charter-party — Demurrage—" Restraint* of Princes and 
Rulers," —A ship was chartered to load nitrate at Iquique in Chili at * 
the rate of 200 tons per day from the day she was ready to receive 
oargo to the day of despatch, “ restraints of princes and rulers, 
political disturbances or impediments, during the said voyage, 
mutually excepted.” From January 29th to March 5th it was im- 

S ssible to load nitrate at Iquique owing to civil war. After 
arch 5th it was possible to load at Iqirique, but there was only a 
small quantity of nitrate Btored there, and further supplies could not 
be obtained owing to the civil war until March 23rd. The vessel then 
loaded and sailed on April 8th. She put into another port for coal, 
which was very dear at Iqdique, and was there detained, owing to a 
claim by one of the hostile parties for export duty, which had been 
already paid to the othSr party. The shipowners claimed demurrage. 
Held, that the delays fell witlnn the exception in the charter-party.— 
Smith and Service v. Rosario Nutate Co., L.R. J1893 J 2 Q.B. 323. 

(ii.) C. A. — Charter-Party—Demurrage — Stake*. —By charter-party it was 
agreed that a ship should proceed “ to Loudon, either to the Fool, 
Regent’s Canal, Victoria Docks, Derricks, or Bcekton,” as ordered by 
the charterers, eighty-four hours being allowed for loading and dis¬ 
charging the cargo, “ strikes of workmen at the port of loading or dis¬ 
charging excepted.” The charterers ordered the ship to proceed to 
the Regent’s Canal. After she startod a strike of workmen occurred 
at the Regent’s Canal, of which the charterers were aware m time to 
have ordered the ship n,t Gravesend to proceed to one of the other 
places named. They did not do so, and owing to the strike the lay 
days were exceeded. Had they changed the destination the cargo 
could have been delivered without delay. Held, that the charterers 
were protected by the exception, and were not liable for demurrage.— 
Bulman v. Fenwick, 69 L.T. C51. 

(in.) P. D, — Charter-party—Time for Discharge - -Despatch Money—■ Sundays 
and Fete Days excepted. —A ship was chartered to carry a cargo of coals 
to be discharged at a given rate per day (Sundays and ffite days 
excepted), and if sooner discharged, a payment to be made for every 
hour saved. Held, that Sundays and f&te (Jays were to he excluded m 
the computation both of the time allowed and of the time saved, so 
that despatch money was payable only on the difference between the 
number of hours actually occupied m discharge and the number of 
hours allowed by the charter-party.— The Glendevon, L.R. [1893] P. 269; 
62 L.J. P. 123. 

(iv.) H. L. — Collision — Overtaken Vessel — Thitd Vessel — Regulations, Arts. 
20, 22, 23.— Decision of G. A ( see Vol. 18, p. 134, iv.) affirmed.— The 
Saragossa, 69 L.T. 664. 

(v.) H. Xi*— Collision—tog — Regulations, Art. 8 .—Decision of C. A. (see 
Vol, 18. p. 100, i.) affirmed.— The Lancashire, 69 L.T. 663. 

(vi.) P. D.— Collision—Principal Cause—Cross Cause — Practice — Security- 
Admiralty Court Act , 1861, s. 34.—-In a collision between the plaintiff’s 


against the plaintiff’s vessel, and bail was givqu. 
were consolidated, and the defendant made counter-claimanff. The 
plaintiff applied for security. Held, that there was no power to grant 
the application .—The Rougemont, L.R. [1893] P. 275 ; 62 L.J. P. 121. 
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(i.) P. G^Collition—Sunken Witck — Port Authority — Liability — Maritime 
IAen.~~ Where the owners of a sunken wreck remained in possession 
thereof, hut the port authority undertook but neglected the duty of 
indicating its position so as to secure ships entering the port from the 
danger of colliding with the wreck, held, that neither the owners nor 
the wreck were liable for a collision which ensued. The control of the 
wreck had been legitimately transferred to the port authority, and in 
the absence of negligence on the part of the owners no maritime lien 
arose. The colliding ship having been navigated in circumstances 
of peril with reasonable care and skill, held, that it was not 

answerable for the collision_ Owners of Utopia v. Owners of Primula, 

L.R. [1893] A.C. 492 ; 62 L.J. P.C. 118 

(ii.) H. I*.— Damage to — Jurisdiction — County Court — Collision with Dock 
Wall—County Courts Admiralty Jurisdiction Acts, 1868, s. 8; 1869, *. 4. 
— Held, reversing the decision of C. A. (see Vol. 17, P-148, i.) that the 
county court had jurisdiction to try an action for damage to a ship 
by collision with an object which is not a ship, such as a dock wall — 
Mersey Docks and Harbour Board v. Turner, L.R. [1898] A.C. 468; 
69 L.T. 680. 

(iii.) C. A ,—Insurance of Chartered Freight—Perils of the Sea—Breakdown 
— Material Fact — Non-Communication.—By charter-party, a vessel was 
hired for three months, the payment of hire to cease, in case of a 
breakdown delaying the ship for more than twenty-four hours, until 
she should be efficient. By a slip initialled by the defendant, the risk 
to be covered was described as chartered freight for three months, 
diminishing one-third each month. A policy was executed, the perils 
being u perils of the seas,” &c., m the usual form. The vessel had to 
be towed into harbour during the three months, owing to the shaft 
breaking. Held, that the damage was due to perils of the seas; that 
the loss due to the postponement by delay fell on the policy, although 
the plaintiff might ultimately earn the whole freight; and that 
although the defendant was not told of the clause of cesser, this was 
uot a non-communication of a material fact, as such a clause is 
universal In a time chartor, and the description on the slip was 
sufficient to give notice that the freight insured was freight under a 
timo charter.— The Bedouin, L.R. [1894] P. 1. 

(iv.) C. A. — Insurance — Lloyd's Policy — Memorandum —“ Burnt." —Deoision 
of P. D. (See Vol. 18, p. 185, ii.) affirmed. Held, also, that it cannot 
be laid down as a definition applicable to every case that a ship is 
“ burnt ” within the meaning of the memorandum, whenever the 
injury by fire is sufficient to render her temporarily innavigable. 
Whether a partial burning constitutes a “ burnt ” ship or not is an 
inference to be drawn in each case from the particular facts.— The 
Olenlivet, 69 L.T. 706; 42 W.R. 97. 

(V.) P. X).— Salvage—Uncompleted Services—Surrender to other Salvors at 
Desire of Salved Ship—Compensation for Loss in not Completing Services. 
—When a ship, having rendered salvage services, is in a position to 
render further valuable services but is superseded, at the desire of 
the salved ship, by another ship which is chosen to complete the 
service, the Court, m awarding salvage to the first salvors, will con¬ 
sider not only the services actually rendered, but those which they 
were able aifd ready to perform.— The Mamdam , 69 L.T. 659. 

Solicitor l 

(vi.) fc. B. tk — Unqualified Person—Acting as Solicitor — Attachment. — A 
person unqualified as a solicitor, who described himself as an architect 
and surveyor, was employed as agent to negotiate about a lease. There 
was an action against his employer with reference to the lease. He 
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charged his employer in his bit of costs with “ at your request 
attending the Law Courts and paying the necessary Court fees 
incidental to putting in a personal appearance to the action. Bringing 
forms to you and obtaining your signature, and depositing same m 
accordance with standing orders. Obtaining and paying for copies 
in duplicate and forwarding same to Messrs C. and Sons, requesting* 
statement of claim.” Held, that the unqualified person had acted 
as a solicitor contrary to the Solicitors’ Acts, but that no order should 
be made against him except that he should pay the costs of the 
application.— In re Hall ; e. p. Incorporated Law Society, 69 L.T. 886. 

See Practice, p. 66, iii. , 

Stockbroker 

(i.) C. A .—’Sale or Purchase of Stock—Contract Note not Sent to Principal — 
Right to Commission. —A broker who has bought or sold securities on the « 
Stock Exchange for his principal, is not prevented from recovering 
his commission on such ’purchases or sales by the fact that he has 
omitted to send to the principal any stampod contract notes in 
conformity with the Customs and Inland Revenue Act, 1888, s. 17, 
sub-s. 1 (1).— Learoyd v. Bracken, L.E. [1894] 1 Q.B. 114 ; 69 L.T. 668; 

42 W.R. 196. 

Tenant for Life:— 

(ii.) C. A. — Shares—Reserve Dividend Fund—Capital or Income. —Shares in 
a company were settled by will upon trust for A. for life. The 
company’s articles provided that profits over 10 per cent, on the 
capital should be carried to a reserve fund. The company was wound 
up, and the assets distributable among the shareholders, including the 
reserve fund, was sufficient to pay a sum of £1 5s. 6d. per share above 
the amount paid up on each share. Held, that tho tenant for life was 
not entitlod to any part of the £1 6s. 0d., but that the whole thereof 
formed part of the capital of the trust fund.— Armitage v. Garnett, 
L.R. [1893] 8 Ch. 337 j 69 L.T. 619. 

Tithe:— 

(iii.) C. A. — Extraordinary—Divided Ownership—Remedy of Owner Paying 
Whole Tithe—Commutation of Tithes Amendment .Act, 1842, «. 16— 
Extraordinary Tithe Redemption Act, 1886, 3 . 4, sub-s. 5, *. 9.—Decision 
of Q. B. D. (see Vol. 19, p. 26, ii.) affirmed.— Simmonds v. Heath, 
L.R. [1894] 1 Q.B. 29 ; 42 W.R. 122. 

(iv.) Q. B. D .— Rates — Payment by Tenant — Allowance by Tenant — 
Deduction — Tithe Act, 1891— Interpretation Act, 1889, s. 38, sub-s, 2.— 
The Tithe Act, 1891, introduces a new procedure for the recovery of 
rates on tithes, and the Interpretation Act, 1889, does not keep alive 
the old procedure. A landlord cannot deduct from the tithe payable 
to the tithe-owner the amount of rates actually paid by the tenant and 
allowed to him in paying his rent, even though the rates were due in 
respect of tithes before the Tithe Act, 1891.— Jones v. Potts, 61 L.T. 314. 

Trade Mark:— 

(v.) Ch. D. — Register — Rectification—Calculated to m Deceive—Person 
Aggrieved—Patents, d>c., Act , 1883, s. 90.—B. carried on business in 
London as 9 dealer in vnndow glass, which he purchased in Belgium, 
and shipped to the colonies. In 1876 he registered as a trade mark the 
device of a star, and his glass was known in the tift.de as ** Star 
Brand.” The respondents, a Belgian glass manufacturing company, 
in 1890 registered as a trade mark for windo# glass the words “ Red 
Star Brand.” They did not deal directly with the colonies, though 

E 
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they sent glass to England it cases marked with a red star, field, 
that the respondents’ mark was calculated to deceive, that B. was a 
"person aggrieved,” and was entitled to have the mark expunged. 
Held, also, that an injunction limited to user in the colonies would not 
have been a sufficient protection.— In re Trade Mark of La SoqUH 

, Anonyms dee Verrerois deVEtoile, L.R. [1894] 1 Ch. 61: 69 L.J. Oh. 56; 
69 L.T. 708. , 

(L) Oh. D.- -Similarity to Registered Mark—Disclaimer — Calculated to 
Deceive — Patents, dc., Acts, 1883, se. 64, 79, sub-ss. 2, 78; 1888, s. 10, 
mb^es. 2,14,15 —Whore the sole resemblance between a mark submitted 
for registration and one already registered consisted in the fact that 
both bore the inscription “ Unoo Guid,” but any right to the SKclusive 
use of these words had in each case been disclaimed, and the mark 
submitted for registration had been in use for several years under the 
erroneous belief that it was already registered, the Court direoted the 
mark to be registered, being of opinion that it was not calculated to 
deceive, and that the bona fid.cs of the applicant was shown by the 
circumstanoes.— In re Loftn*' Trade Mark, 63 L.J. Ch. 52; 69 L.T. 690. 

Tramway 

(ii.) Ch. D. —Parliamentary Deposit — Repayment — Evidence of Abandonment 
—Parliamentary Deposits and Bonds Act, 1893, s. 1.—The Court will 
not, on the abandonment of a tramway, order the payment out of the 
parliamentary deposit, except on production of notice of abandonment 
published by the Board of Trade in accordance with the Tramways 
Act, 1870, s. 18, unless it appears beyond all dispute that such notice 
oaunot be forthcoming.— In re Dudley and Kinaswinford Tramways, 
69 L.T. 711; 42 W.R. 126. 

Trustee 

(iii.) C. A .— Breach of Trust — Advance on Mortgage — Insufficient Security — 
Consent of Tenant for Life—Trustee Act, 1888, ss. 4, 5, 6, 8.—See 
Yol. 18, p. 138, ii. Decision of Ch. D. affirmed, but held, that the life 
interest of the tenant for life in the whole trust estate could not be 
impounded to indemnify the defendants, but that they should retain 
the interest on so much as was required to make good the deficiency 
on the mortgage.— Somerset v. Earl Poulett, 63 L.J. Ch. 41; 42 W.R. 145. 

(iv.) Ch. Ii,—Maintenance—Discretion of Trustees—Interference with. —A 
testator direoted that* after the decease or second marriage of his 
widow L., his trustees should apply the whole, or such part as they 
should think fit, of the income of any child’s share of the testator’s 
residuary estate for or towards suoh child’s maintenance, and appointed 
L. and four others to be trustees. L. married again, but the infant 
>children of her marriage with thetestator continued to live with her. 
The infants applied that the trustees might be ordered to make an 
allowance for their maintenance. Held, that there was no absolute 
trust to apply any part of the income towards such maintenance, but 
a discretionary trust carrying an obligation to entertain and consider 
the question, and a discretion in the exercise of the dutyf and that 
the Court would not overrule the discretion of the trustees, who had 
in the honest exercise of their discretion refused to make an allowance. 
— Bryant v, HHckley, 42 W.R. 188. 

See Limitations, p. 48, iii. 

Vendor and Purchaser 

(v.) C.*A. —Conditions of Sale—Clean Title—Conveyancing Act, 1881, s. 70. 
—Lamf was sold under an order of the Court. The conditions gave 
notice that it'was subject to mortgages to a large amount, that the 
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first mortgagee would join in the conveyance and release lus charge, 
but that no subsequent incumbrance would be released, and that the 
purchaser should not require the concurrence of any person having 
only an equitable interest bound by the order for sale, other than the 
vendor. The vendors tendered a conveyance to the purchaser in fee 
discharged from the first mortgages but, “ subject to such equity of ' 
redemption as is not by*these presents released.” This restriction 
was added by the first mortgagees who were not before the Court. 
Held, that the purchaser was entitled to a conveyance of an estate in 
fee simple free from incumbrances, and that in default he was not 
bound to complete .—Mostyn v. Montyn, L.R. [1898] 3 Ch. 376 ; 62 L. J. 
Cij*959 ; 42 W.R. 16. 

(i.) C. A. —Covenants for Title — Construction .—A vendor’s covenants for 
title are to be construed literally, and without any restrictions, which 
are not expressly mentioned.* Therefore where the covenants are wide « 
enough to apply to a defect in the title which is disclosed by a reoital 
in the conveyance, they do so operate in law .—Page v. Midland 
Hallway Co., L.R. [1894] 1 Ch. 11; 42 W.R. 116. 

Waterworks 

(ii.) H. L. —Sale to Local Authority—Bads of Valuation — Price .—Decision 
of 0. A. (See Yol. 18, p. 104, iii) affirmed —Stockton and Middlesborough 
Water Board v, Kirkleatham Local Board, L.R. [1898] A.C. 444; 
69 L.T. 661. 


Will:— 

(iii.) C!h.— Construction—Contingent Remainder—Failure of Particular Estate 
—Direction to pay Debts. —A testatrix, who died in 1875, after 
directing her debts to be paid by her executors, H. and W., devised a 
freehold house to H. and W. upon trust to allow H. to use the same 
for his life, and after his death upon trust for his children as he should 
appomt, and in default of appointment in trust for stioli of his children 
as should attain twenty-one. H. did Hot appoint the house, and died 
leaving infant children. Held, that the direction to pay debts showed 
that the trustees were not to be mere devisees to uses, but that the 
testatrix intended them to have the legal estate, and that consequently 
the estates given to the children were equitable, and did not fail for 
want of a particular estate.— Brooke v. Brooke, L.R. [1894] 1 Ch. 43; 
42 W.R. 186. 

(iv.) 0. A .— Construction—Erroneous Recital. —A testatrix, being absolutely 
entitled under a will to one-third of a sum of .£100,000, by her will after 
reciting (as the fact was) that she had settled £16,000 part thereof in 
favour of A., and, erroneously, that she had settled one undivided 
moiety of the residue of the said one-third in favour of B. and her 
family, gave the other undivided moiety to C., and gave to him all the 
residue of her estate ana effects. Held, that the erroneous recital did 
not amount to a bequest in favour of B. and her family, and that, as 
there was no indication of any intention to exclude the fund the subject 
of suclf recital from the residuary bequest, it passed to C., and did not 
fall to the next-of-kin as undisposed of.— Baton v. Ormerod, L.R. [1893] 
SCh. 848; 69 L.T. 399. • 

(v.) C. A. — Construction — Share of Residue — Revocation of Gift by Codicil. — 
A testator *gave his residuary estate upon trust as to two-fifth parts 
for his daughters M. and A., and all other daughters born in his 
lifetime equally. By a codicil he declared that the Bnaro givefl to M. 
should be restricted to a life interest only, and that upon her death it 
should fall into and form part of his residuary estate. Held, that the 
share of M. after her death did not pass to the next-of-kin as 
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undisposed of, but went to th6 other residuary legatees.— Palmer v. 
Anmorth, L.R. [1893] 8 Oh. 367; 62 L.J. Ch. 988; 69 L.T. 477; 
48 W.R. 161. 

(i.) Oh. D.~ Legacy-*Contingent — Severance — Interest .—Testator gave the 

r residue of his property to trustees upon trust to pay the income to his 
wife for life or until second marriage, §Ud subject to such trust he 
directed his trustees to raise and pay toeach of his sons J. and F., who 
should be living at his death, and should attain the age of twenty-one 
years, the sum of £5,000, end he gave his residue on certain trusts. 
The widow died, and F. afterwards attained the age of twenty-one. 
Held, that the legacy .was contingent. Held, also, that tha^legaoy 
must be severed from the residuo as from the death of the widow, but 
that such severance was not for the benefit of the legatee, but of the 
residuary legatees, to facilitate the distribution of the estate, and that 

# the legacy therefore did not carry interest.— Inman v. Rolls, L.R. 
[1893] 3 Oh. 518; 62 L.J. Oh. 940; 69 L.T. 874 ; 42 W R. 156. 

(ii.) Oh. D.— Remoteness—Invalid Trust for Sale—Conversion. —A gift to a 
living person A., if living at the end of forty-nine yoars, or to her issue 
if she be then dead and leaving issue, Is not too remote. Trust for 
sale of laua at the end of forty-nine yoars, and gift of the proceeds to 
a class ascertainable witlnn the limits of the rule against perpetuities. 
Held, that the gift was good, but the trust for sale void, and, therefore, 
that the beneficiaries took the property as real estate.— Bowen v. 
Churchill, L.R. [1893] 3 Ch. 421; 68 L.J. Ch. 54; 42 W.R. 24. 

“(iii.) P. D. — Incorporation of Documents. —Testator left a will of May, 1890, 
and two codicils. By the will he gave an annuity to his wife, and 
devised and bequeathed real and personal estate to his trustees upon 
trust, after payment of debts, «fec., to set apart a sum to provide the 
annuity, which setting apart he directed “ to consist of funds or 
investments belonging to me at my decease, and which the trustees 
will find noted by me for the purpose.” After his death a holograph 
paper was found, purporting to be instructions to the trustees as to the 
securities which were to be set aside to provide the annuity. The paper 
was undated, and was inclosed in an unsealed envelope on which was 
written bv the testator, “ Instructions to my executors, June 5, 1890.” 
The codicils were executed in 1891, and did not refer to the instructions. 
Held, that as tho language of the will did not refer to the paper as 
existing at the date of the will, the codicils could not have the effect of 
incorporating it; and that it must be excluded from probate.— Durham 
v. Northen , 69 L.T. 691. 

(iv.) P. D. — Probate—Clerical Error in Engi ossment—Probate with Blank 
Space. —A will was engrossed from a draft approved by the testatrix. 
The engrossing clerk copied the number of one house twice over, and 
omitted the number of another house. The mistake was not dis¬ 
covered before execution. The Court granted probate with the 
duplicate number struck out, and a blank in place thereof, but declined 
to insert the correct number.— In the goods of Walkeley, 69 I*T. 419. 

(v.) a a. — Probate—Revocation—Two partly Inconsistent Wills — Cancella¬ 
tion of Later Will—Revival of First Will. —Testator by will gave all his 
property to J., and appointed her sole executrix. By a second will he 
devised his real estate to £., and appointed $er executrix, and did not 
revoke the first will, He cancelled the second will. Held, that the 
first will wa# partly revoked by the second, and that the revoked part 
was not revived by the cancellation of the second will; and that 
probate must be granted of the first will limited to such part of the 
testator's property as was not comprised in the second will, and that 
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there was an intestacy as to the part comprised in the second will.— 
In the goods of Hodgkinson, L.R. [1893] P. 339; 62 L.J. P. 116; 
09 L.T. 540. 

(I.) P. D. — Probate — T&m Will—Probate on giving Security. —A testator, 
while suffering from brain disease, tore up his will. The pieces were 
pasted together, and the widow applied for probate with the assent of 
one of the two sons, the other being absent from England. Held, that 
probate might be granted on the widow giving security to the extent 
4 m of the absent son’s interest in case of intestacy.—In the goods of 
| Hine , L.R. [1893] P. 282 ; 69 L.T. 458. 

(it.) P. D.— Probate—Words after Signature. —A will was written princi¬ 
pally on the first page of a printed form, but the last sentence was 
continued and finished on the second page, the signatures of testator 
, and witnesses being at the foot of the first page. The Court 
granted probate of the will as contained on the first page, omitting the 
words on the second page.— In the goods of Anstee , L.R. [1893] P. 283; 
42 W.R. 16. 




CONTENTS. 


—7-0— 

« Page 

I.—THE TWELFTH CENTURY, THE AGE 
OF SCIENTIFIC JUDICIAL PRO¬ 
CEDURE. By Sir Travers Twiss, 
D.C.L., Q.C. ... ... ... ... 181 

I. Magister Ricardus Anglicus, the 
Pioneer of Scientific Judicial 
Procedure in the Twelfth 

Century . 181 

II. The Pseudo-Ulpian (Ulpianus de 
Eden do). The Latter Days of 
Ricardus Anglicus . 196 

II.—BRITISH FINANCIAL ADMINISTRATION 
IN INDIA: THE CAUSE AND 
PROBABLE RESULTS OF OUR 
DIFFICULTIES. By John Dacosta ... 212 

IIJ.—THE LATE HON. DAVID DUDLEY 
FIELD AND THE LATE M. 
AUGUSTE COUVREUR. ,By C. H. E. 
Carmichael, M.A. ... 236 

IV.—FOREIGN MARITIME LAWS : V. 

PORTUGAL. By f. W. Raikes, LL.D., 

Q.C. ... ... ... ... ... ... 241 

V.—CURRENT NOTES ON INTERNATIONAL 
LAW. By J. M. Gover, LL.D., Barrister- 
at-Law ... ... ... .11. ... 231 

Extradition... ... ... ... ... 251 

Foreign Sovereigns and Ambassadors ... 251 

Foreign Judgments ... ... ... 251 

Foreign Immoveables .252 

Contracts ..252 



li. CONTENTS. 

G 


VI.—QUARTERLY NOTES:— 


Page 


The Public Franchise in Highways in 
U.S.A. .. ... f ... ... ... 253 

The Imperial Institute Year Book, 1894 256 


VII. -REVIEWS 

Matthews, Law of Covenants in Restraint 
of T "rade ... ... ... ... ... 238 

Hall, Foreign Powers and Jurisdiction of 
British Crown ... ... ... ... 259 

Rattigan, Digest of Civil Law of the 
Punjab ... ... ... ... ... 260 

VIII. —d|>uarterljJ Jpigest OF all Reported Ca:-es. 

By C. H. Lomax, M.A., Barrister-at-Law 69 

Index of Cases ... ... ... ... i* 



THE 


LAW MAGAZINE AND REVIEW. 


No. CCXCII.— May, 1894. 

_1 


I.—THE TWELFTH CENTURY, THE AGE 
OF SCIENTIFIC JUDICIAL PROCEDURE. 

I. 

Magister Ricardus Anglicus, the Pioneer of 
Scientific Judicial Procedure in the Twelfth 
Century. 

TIHE twelfth century may be aptly designated the Age 
of Judicial Procedure, inasmuch as that century has 
been rendered memorable by the revival of the scientific 
study of Judicial Procedure, which had been neglected 
during the long night of the Dark Ages, that followed the 
dissolution of the Roman Empire of the West. It is, 
however, not known for certain whether Irnerius, who 
kindled afresh the lamp of learning in the Law School of 
Bologna, and thereby earned for himself the title of 
Lucerna Juris, when he introduced during the first decade 
of the twelfth century a novel method of expounding the 
Justinianean Law Books, a portion of which had been 
brought from Ravenna to Bologna, left behind him any 
treatise on .Procedure, but none has come down to our time. 
Bulgarus, however, the Chrysostom (Os aureum), as he was 
termed, of the new School of the Gloss-Writerfe ( Glossatores ), 
and the most famous c£ the pupils of Irnerius, composed a 
short treatise, De Judiciis, which he dedicated*to Cardinal 
Aymericus, who died a.d. 1148. It is .probable, therefore, 
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18a THE TWELFTH CENTURY, 

that we shall be justified in saying that the earliest treatise 
on Civil Procedure, emanating from the Law School of 
Bologna, was composed by Bulgarus, who died, A.D., 1166. 
The history of this treatise is both singular and interesting, 
and its renown has been furthered by the blunder of a 
certain Nicolaus Rhodius, of Kamberg, who edited it at 
Mayence* in the sixteenth century from a MS., which 
contained a remarkable work by Placentinus, entitled De 
Varietate Actionum, and several other treatises, which he 
supposed to be a continuation of that work. The 
researches, however, of F. C. von Savigny have established 
the fact that the first two chaptei s of the volume edited by 
Rhodius, contain the whole of the treatise of Placentinus, 
and that the short treatise, which forms the third chapter 
of the volume, is not part of the original work of Placentinus, 
but is the treatise, De Judiciis , of Bulgarus, of whom 
Placentinus is with good reason believed to have been a 
pupil. The treatise of Bulgarus, which F. C. von Savigny 
has pronounced to be the most ancient work extant of the 
school of the Gloss-Writers, has been edited by Professor 
Agathon Wunderlich in his Anecdota, quaprocessum civilem 
spectant, published at Gottingen in 1841, 

Placentinus, who derived his name from his native city 
of Placentia, was not popular amongst his brother-professors 
at Bologna, and the mantle of Bulgarus appears to have 
fallen on the shoulders of Johannes Bassianus, the author 
of the celebrated Arbor Actionum, whose short treatise on 
procedure, known as the Summa, Quicunque Vult, in which 
he combats an opinion of Placentinus, has been thought 
worthy of a place in the Appendix to the fift& volume of 
F, C. von Savigny’s magistral work on the “ History of the 


* PJacentini < yuris-consulti vetustissimi de varietate actionum libri sex 
. . . . cum Pr&fat, Nic. Rkodii. Mogunt. anno MDXXX ,—ex adibut 
yoannis Scheffer mense l^ebr. anno MDXXX. 
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ft 

Roman Law in the Middle Ages,”* published at Heidelberg 
in 1829., 

It would seem that the Summa of Johannes Bassianus 
maintained its great repute in the Law School of Bologna, 
as the master-treatise on Procedure, until -the last decade 
of the twelfth century, when an Englishman, who had 
attained the high position of a Magister Decretorum, 
initiated a more scientific method of treating the subject of 
Procedure, having access to authorities, which either were 
not in existence when Johannes Bassianus composed his 
Summa, or were not accessible to him for the purpose of 
consultation. This Englishman's memory has been kept 
alive by a notice of his work, which dates back to the early 
years of the thirteenth century, when his laurels were still 
green at Bologna, and when Tancredus, a Canon of the 
Cathedral Church of Bologna and a pupil of Azo, so well 
known to English jurists, was, so to say, director of the 
studies of the Law School, and was called upon by his 
colleagues, whom he addresses as “Carissimi Socii ,” to 
draw up a treatise on Judicial Procedure for their use and 
guidance. Tancredus complied with their request, and it 
is to the treatise composed by him on this occasion, 
somewhere about a.d. 1215, that we are indebted for our 
knowledge of the distinguished career of Magister Ricardus 
at Bologna. The treatise of Tancredus is of great historical 
value in the present day, and it has been ably edited by 
Professor Frederic Bergmann at Gottingen in 1842.+ 
Tancredus commences his treatise by observing that he 
has undertaken a work of an arduous nature, which may be 
. useful to his contemporaries and to posterity, and which 
Ricardus Anglicus has been the first to treat ifl the manner 

* t 

* Qetchichte dts Romischen RUchts im Mittelalter , Von Friedrich Carl von 
Savigny. Heidelberg. 1829, * * 

f Pillii, Tancrtdi, Gratia Libri de Judiciorum Or dine. Edidit Fridericus 
Bergmann, yuris-consultus. Gottinga, 1842. 
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184 the twelfth century, 

in which he proposes to treat the same subject, namely, in 
the manner of a compilation, in which passages from the 
0 Laws and the Canons will be cited in illustration of each 
paragraph. It is in reliance on the testimony of Tancredus* 
who was afterwards nominated by Pope Honorius III. to 
the Archdeaconry of Bologna and was by a Letter Apostolic 
constituted Rector of the Law School (a.d. 1226), that 
Jurists have felt themselves justified in regarding Ricardus 
Anglicus as the Pioneer, who led the way in advance of the 
position in which Johannes Bassianus had left the study 
of Judicial Procedure. The statement of Tancredus on 
this subject has been thought worthy of transmission to 
posterity by Johannes Andreae, no mean authority, who is 
described on his tombstone in the Church of the Dominicans 
at Bologna as “notissimus orbe Johannes," and who died 
during the Plague at Bologna in 1348. Johannes Andreae 
completed two years before his death his Additiones ad 
Durantis Speculum, and it is in that learned work that he 
quotes the testimony of Tancredus to the pioneership of 
Ricardus, and to his having anticipated Pillius in his 
treatment of the subject of Judicial Procedure. Johannes 
Andreae expresses his regret that he had never seen the 
treatise of Ricardus. Amongst English Jurists, Dr. Arthur 
Duck, an eminent member of the College of Advocates in 
London and a Fellow of All Souls College, Oxford, who 
published in the sixteenth century an able treatise “ On the 
use and authority of the Civil Law of the Romans in the 
dominions of Christian Princes, M * quotes Johannes Andreae 
as his authority, for enumerating Ricardus Anglicus and 
Gulielmus 4 e Drogheda amongst the Professors of Law at 
Oxford, and as the authors, the qne of a Summa, and the 
other of a Libellus de Ordine Judicidrum , 


* De Usu et Authoritate yurts Chilis Romanorum in Dominiit Princiftm 
Christianorum. Authors Authuro Duck, LL.D, Londini. MDCLU 1 . 
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It would be superfluous to qfcote any other medieval 
writers on Roman Law, as they do not supply any original 
information on the subject of the Ordo Judiciarius of Ricardus 
Anglicus, but the possible existence of a MS. of the work 
itself in the present day $as made known in 1830 by the 
publication at Leipzig of a general catalogue of all the 
MSS. then extant in the various public libraries of 
Europe, compiled by Professor Gustavus Haenel, who has 
entered on his list of MSS. preserved in the Public Library 
at Douai in France, “Ricardi Ordo Judiciarius , membr. fol.” 
This entry, although somewhat meagre, has had important 
consequences, as Professor Wunderlich of the University 
of Gottingen* rightly divined the authorship of this MS., 
which was at first attributed to Richard of Pisa, and in 
his work on Civil Procedure above-mentioned, suggested 
that any jurist, who should visit the Public Library at 
Douai, would do well to examine the MS. described in 
Professor Haenel’s Catalogue as Ricardi Ordo Judiciarius , as 
by chance there might be hidden under that title the treatise 
of Ricardus Anglicus, who was the first to compose an 
Ordo Judiciarius according to the testimony of Tancredus. 

It was upon this suggestion on the part of Professor 
Wunderlich, that Professor Charles Witte, of the University 
of Halle, undertook a journey to Douai in 1851, with the 
object of examining the manuscript which Professor 
Wunderlich had remarked in Professor Haenel’s Catalogue, 
and he was so fortunate a£ to find in charge of the 
Public Library at Douai, M. Duthillceul, the erudite 
librarian, < who had meanwhile completed a descriptive 
catalogue Of all the MSS., which had been printed at the 
expense of the municipality of Douai, and to which a 
scientific acqount of # the chief medieval law-treatises 
preserved in the Library had been appended by M. Tailliar, 
Conseiller A la Cour Royale de Douai. Bcfth of these 

* Anecdote, quct processum civilem sptctant. Gdttinga. MDCCCXLI. 
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eminent men took the greatest interest in furthering the 
design of Professor Witte, who succeeded in deciphering 
the text of the Manuscript of Ricardus, which had been 
noticed in Professor Haenel’s Catalogue, and made it 
known to the World of Letters through the Press at Halle, 
under the title of Magistri Ricardi Anglici Ordo Judiciarius, 
ex Codice Duacensi, olim Aquicinctino , nunc primum editus 
per Carolum Witte, juris-consultum Halensem (Halis. C. E. M. 
Pfeffer , MDCCCLIII.). 

Professor Witte has thus described the Manuscript:— 
** Exhibet vero Codex Duacensis , olim Monaster it Aquicinctini 
( Anchin), membranaceus, nunc mmero (580) insignitus , 
Ricardi Ordinem jfudiciarium, octo foliis majoris forma bipartite, 
charactere gothico minutiore, scripturaque compendiis sate 
referto , sceculo, uti videtur XIII. ineunte exaratum. Innumera 
tamen , qua summam librarii produnt barbariem, scriptura vitia 
impediunt , quo minus Codicem vel autographum vel ab autographo 
putemus desumtum.” 

Professor Witte, having thus described the Douai Manu¬ 
script, which was formerly in the neighbouring monastery 
of Anchin, and which, upon the destruction of that monastery 
amidst the political troubles of France in the last years of 
the eighteenth century, found a home with many other 
MSS. in the Public Library of Douai, proceeds in his preface 
to give some account of the personality of Ricardus, and is 
tempted to repeat with some hesitation the story told by 
Pancirolus in his historical Work, De Claris Legum Inter - 
pretibus, published at Venice in 1637.* This work had a 
great literary reputation, being the first of its kind, but it is 
notorious for its numerous errors, which F. C. von Savigny 
has declared 4 o be little less than scandalous. It appears 
in this instance that Pancirolus, who was a native of Reggio, 

41 Uhe latesf edition of the work of Pancirolus has been published by 
Chr. G. Hoffmann, at Leipzig, 1721, under the original title, De Claris 
Legum Interpretibus. 
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and who died at Padua in 1599, having discovered that the 
surname of Ricardus was “ Poor,” which was Latinised as 
“ Pauper,” assumed that he had acquired that surname at 
Bologna from his poverty,• and he has put in circulation the 
story that Ricardus was so poor when he first 1 came to 
Bologna that he was obliged to be content with occupying 
a single chamber with two other studtents, and that they 
had only one scholastic hood (capitium) amongst them, 
which they used in turns, so that whilst one of them 
attended a professorial lecture his two chamber-fellows had 
to remain at home. Pancirolus goes on to say that he is 
puzzled to account for the fact that this same Ricardus, to 
whom the surname of Pauper stuck during his lifetime 
from the circumstance of his great poverty when he first 
came to Bologna, afterwards became Bishop of Chichester 
in England. Professor Witte also appears to have been 
somewhat perplexed by this story, which seems to have 
staggered Sarti likewise, who, on the authority of Pancirolus, 
repeats it in his work De Claris Archigyrmasii Bononiensis 
Professoribus , published at Bologna in 1769.* Sarti, how¬ 
ever, cautions his readers by observing that Pancirolus 
quotes no authority in support of his story. u Nulla 
tamen veterum monumentorum fide subnixus” It is perhaps 
only fair towards Pancirolus to bear in mind that his work 
was published by his nephew, Octavius Pancirolus, 38 
years after his uncle's death, and that we have no reason 
to believe that its contents were submitted to any revision 
on the part of his uncle before his death with the view of 
preparing i t for publication. Pancirolus, however, seems 
to have been convinced that the funds at the disposal of 
Ricardus were very scanty, as he writeS; “ Septennio 
Bononice juri operam defat , admodnm pauper” 

* Published after his death by the Abate Mauro Fattorini from documents 
in the Archives oi the Vatican by command of Pope Clement XIII- 
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We have no information which enables us to fix the 

precise time at which Ricardus commenced his residence 

, in Bologna, but he had to reside seven years before 

he could be admitted to thte status of a Magister 

Decretormn.* We know that the subject of Judicial 

Procedure did not at that time form any part of the 

ordinary course of Lectures, which were read in the Law 

School during the morning, and which were limited to the 

* Digestum Vetus and the Code , and which towards the latter 

part of the twelfth century comprised the Decretum of 

Oratian. Passages selected from all these treatises are 

cited, pro re pa/a, in the Ordo of Ricardus, but in composing 

his Ordo , Ricardus had to range over a much wider field in 

search of authorities, and to those authorities we shall 

allude further on. Meanwhile, it is of importance to fix 

the time, if we can, at which Ricardus composed his Ordo. 

Unfortunately the legal document which Ricardus has 

inserted in his treatise with a view most probably of making 

known the epoch at which it was composed, in accordance 

with the general practice of medieval law-writers, has been 

mis-dated by the scribe of the Douai MS., who has inserted 

in that document the date of “ anno ab incarnatione Domini 

MCXX., U which would be at least half a century before 

Ricardus was born. Professor Witte has suggested a 

slight correction of this date, and has proposed that we 

should read MCXC. (1190) ii^lieu of MCXX. A preferable 

solution, however, of this difficulty has been unexpectedly 

supplied by the discovery of an independent MS. of the 

Ordo of Ricardus in the Royal Library at Brussels by Sir 

Travers Twiss, the author of the present memoir, under 

circumstances which he must beg the reader’s permission 

to narrate in the first person. • 

■ 

* 

* There was, properly speaking, at this time no University at Bologna 
qualified to grant degrees in the faculties of Law and Medicine, &c. t but only a 
School of Law, in which there were lecturers and pupils, magistri et tckolares. 
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I was examining in the year 1885 a MS. of the Greek 
Paraphrase by Theophiius of the Institutes of Justinian, 
which is preserved in the Royal Library at Brussels, and is 
numbered (7020-21), with* a view to ascertain if it gave any 
countenance to the modern system of dividing the chapters 
of the Third Book of the Latin text of the Institutes, when 
M. Charles Ruelens, the courteous Keeper of the MSS., 
whose recent death his friends most deeply deplore, brought 
to me a volume (No. 131-134) respecting which nothing 
was known whence it came, beyond the fact that it was 
marked with the stamp of the celebrated Burgundian 
Library. I undertook at once the task of verifying its 
contents, which are written in very small Italian characters, 
and my surprise was great, when I read the title prefixed 
to the treatise with which the volume commences. It was 
as follows :—“ Incipiunt Generalia qua vulgo Brocarda dicuntur 
a Domino Otone composita, et eorwndem discordantium 
concordantia ,” each word being much abbreviated. On 
examining the text of this treatise I found to my great 
surprise that I had discovered a treatise, which had eluded 
the researches of F. C. von Savigny, namely, “ the Bro¬ 
carda of Otto of Pavia,” the pupil of Placentinus, and the 
master of Carolus de Tocco. Sarti, in his life of Damasus, 
a juris-consult of the thirteenth century, whose Summa dc 
Ordine Judiciario has also a place in the Library of Douai, 
has spoken of the Brocarda of Otto Papiensis, and F. C. von 
Savigny has quoted in a note the words of Sarti, with 
the additional remark that“ Sarti is in error in supposing 
that Otto •ever composed Brocarda The volume, however, 
in the Royal Library of Brussels may contribute, it is to be 
hoped, to re-establish the credit of Sarti. The next 
succeeding folio of 2 he MS. contains a portion of the 
Summa of Johannes Bassianus, the text of which .differs 
in some respect from the text as printed in the Appendix 
to the fifth volume of F, C. von Savigny's great work, 
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to which I have already alluded. There follow next 
in order various short treatises, severally thus described: 
“ Super articulo de Regulis Juris, et super libro Institutionum , el 
super Codice D. Justiniani cadunt •sequentia scripta This 
brings the reader to the 104th folio of the volume, the text 
of which commences thus: “ Incipit Ordo Judiciarius Magistri 
R.*' The treatise which follows this title occupies fourteen 
pages in double columns of seventy-four lines each, and 
* concludes the volume. Being happily familiar with the 
•text of Professor Witte’s edition of the Douai MS. I had 
no difficulty in recognising at once the treatise as the Ordo 
Judiciarius Magistri Ricardi Anglici , and it at once occurred 
to me that I ought not to lose an opportunity of comparing 
the text of this newly discovered MS. with the text of the 

V 

Douai MS., of which I had a print in London, and which 
Professor Witte, as already mentioned, has declared to be 
full of clerical errors. On enquiry, however, I learnt that 
I should have some difficulty in finding a competent expert 
at Brussels, who would have leisure to undertake to 
transcribe the MS. 

Whilst I was in this difficulty M. Charles Ruelens came 
to my assistance in the kindest manner, and was so obliging 
as to send over the. MS. to England. I have thus been 
enabled not merely to have the Burgundian text of the 
Ordo transcribed by a skilful expert, but to have the MS. itself 
autotyped by a process approved by my esteemed friend 
Dr. E. Maunde Thompson, the Principal Librarian of the 
British Museum, and an Honorary Fellow of University 
College, Oxford, 

The result of this is that the Burgundian MS., although 
full of abbreviations, may be safely described as more free 
from clerical errors than the Douai ftls., whilst the special 
document, to which I have called attention, as being 
mis-dated in the Douai MS. and for which Professor Witte 
has suggested a slight correction, exhibits a much more recent 
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date, namely, “ Anno ab Incarnations Domini MCXCVI.” 
that is a,d. 1196 in the place of a.d. 1120. This fact brings 
the document, as suggested by Professor Witte, into accord 
with the practice of medieval Jurists, who were accustomed 
to insert in their works one or more legal documents so 
dated as to reveal the time at which the work was com¬ 
menced or completed, and of which practice the Tractatus 
de Legibus et Consuetudinibus Regni A nglice, ascribed to 
Ranulf de Glanville, the illustrious Justiciar of King^ 
Henry II. of England, is a notable instance. The date of 
A.D. 1196, which the Burgundian MS. exhibits in the 
section of the MS. which is headed in Professor Witte’s 
edition “ De Sententiis,” is in harmony with the statement of 
Tancredus, that Ricardus anticipated Pillius, and was the first 
to draw up a Treatise on Procedure, in which each paragraph 
is supported by a passage from a Law or from a Canon. 

The evidence of Tancredus on this point of priority is 
valuable, for Tancredus is said to have attended when 
young the lectures of Pillius on Civil Law at the same time 
with Ricardus, and must have ,had a personal knowledge 
of the mutual relations between Pillius and his English 
pupil. Pillius was in fact well-known in England in the 
latter part of the twelfth century, having been the advocate 
of the monks of Canterbury in an Appeal made by them to 
Pope Urban III. at Verona, in 1187, against Archbishop 
Baldwin of Canterbury. Peter of Blois, Archdeacon of 
London, was the advocate of the Archbishop on that 
occasion, and an account of the Appeal has been preserved 
in the Chronicle of Gervasius Dorobornensis, which is 
printed in the collection of Historic Anglicance Scriptores 
Decern , edited by Sir Roger Twysden, London, 1652, 
p. 1497. The case the other hand of the monks of 
Canterbury, as drawn up by a Civilian, is amongst the 
Epistolce , Cantuarienses, p. 520, which h ave been edited for 
the Master of the Rolls by Dr. William Stubbs, now Lord 
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Bishop of Oxford, from a MS. in the Archi-episcopal 
Library at Lambeth. It is remarkable that neither 
Benedictus Abbas, nor Roger de Hoveden make any 
mention of this important Appeal in their respective 
Chronicles. Herbert Pauper, the elder brother of Ricardos, 
was at that time Archdeacon of Canterbury, which circum¬ 
stance may account fqr his younger brother attending the 
lectures of the famous advocate Pillius, who gave a 
practical lecture on the conduct of causes every Saturday. 
*A collection of these lectures, which were termed Qucestiones 
SabbaUtue ,* is extant in the present day. With regard to 
the Archdeacon himself, he had been advanced to the see 
of Salisbury sometime before Ricardus returned to England. 

We may pause here for a moment in order to appreciate 

more clearly the personality of Ricardus, as we have 

alluded to his elder brother Herbert. They were the sons 

of Richard of Ilchester, whom Professor Stubbs, now Lord 

Bishop of Oxford, describes in his Constitutional History of 

Englandf as commencing his career as a clerk in the Curia 

Regis and in the Exchequer from the beginning of the xeign 

of Henry II., and as becoming Archdeacon of Poitiers, 

before 1164, and as having been made in 1174 Bishop of 

Winchester, in which city the King’s treasure was preserved. 

We find him mentioned as Bishop of Winchester in the 

Dialogus de Scaccario,% and as sitting in the Exchequer on the 

right hand of the President, and as paying great attention 

to the computations. We know also from other sources 

that he was one of the confidential advisers of King 

Henry II., and was, conjointly with John of Oxford, 

* 

* F. C. von Savigny states that there are several printed editions of the 
Quattiones Sabbatfca of Pillius, the text of which is in perfect harmony with 
the MSS. • • 

f Library Edition, 8vo., Vol. 1., Oxford, at tin? Clarendon Press, x88o, note 
on p. 5#9, ch. xii. Pipe Roll, pp. 30, 31,98. 

t OraWn up by Richard Fit r-Nigel, Bishop of London, and peat nephew of 
Bp. Roger, of Salisbury, and preserved in the Red Book of the Exchequer. 
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subsequently Bishop of Norwich, Secretary to the Embassy 
which the King sent to Pope Alexander III. after the death 
of Archbishop Becket. Further, he was constantly 
employed as a Justice Itinerant, or as a Baron of the’ 
Exchequer, and was for two years Justiciar of Normandy. 
His sons, however, seem to have laboured under the 
disadvantage of having been born after their father had 
received the tonsure, as they had to obtain dispensations 
from Rome, “ ob defectum natalium before they could be 
advanced, the one to a Bishopric, and the other to a* 
Deanery. Each of them had the cognomen of Pauper, but 
that strange cognomen belonged peculiarly to the family 
of the great Roger, Bishop of Salisbury, the Justiciar of 
England in the reign of King Henry I. 

There can be little doubt that Richard of Ilchester, 
Bishop of Winchester, was not a poor man, when he died, 
on 21st December, 1188. His eldest son, Herbert, was at 
the time of his father’s death Bishop of Salisbury, and he 
had been previously elected by the Canons of Lincoln 
during his father’s life-time, in 1186, to the Bishopric of 
Lincoln, but King Henry II. on that occasion refused to 
approve his election because he was sufficiently rich.* 
With a father and a brother so circumstanced we can 
hardly believe the story that Ricardus was in such poverty 
as a student at Bologna that he and his two chamber- 
fellows were obliged to content themselves with a single 
scholastic hood (capitium) 'which each wore in his turn to 
enable him to attend a Professor’s lecture. Their student 
life may. have been peculiar, but if it is permissible to 
conjecture the reason of any such eccentric attendance on 
their part at the Professorial Lectures, the two absent 
members of*the triacj who remained at home, were probably 
engaged, the one in dictating passages from MS§. to be 
inserted in the Ordo , and the other iq writing them down, 

• Benedictus Abbas, Rolls Ser., t.a. 1186. 1 
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for there can be little doubt that the scribes of MSS. in the 
twelfth century wrote from dictation, and that the variation* 
of Spelling in versions of the same treatise which are so 
‘remarkable in MSS. of the twelfth.and thirteenth centuries, 
are attributable to the fact that the scribes trusted to their 
ears and not to their eyes in the matter of orthography. 

This conjecture, if* there be any substratum of fact in 
the story of, Pancirolus, may be said to derive some colour- 
able support from the circumstance that the text of the 
Justinianean Law Books, which are cited by Ricardus in 
support of each paragraph, is of a kind which was in use 
at Bologna before the text was revised in pursuance of the 
GloSs of Accursius. Professor Witte has pointed out a 
special passage in the section of the Ordo of Ricardus, to 
which is prefixed the title De Confessis, in which Ricardus, 
in illustration of the fifth paragraph, has cited an Authentica, 
which Accursius has rejected as spurious. The Burgundian 
MS, agrees with the Douai MS. in citing the same 
Authentica , so that there is little doubt that Ricardus had 
before him a text of the Code (Lib. VII., Tit. 59) with 
an Authentica appended to it of a totally different tenor 
from that which has come down to us in the present day 
under the authority of Accursius, and is found in the most 
approved editions of the Corpus Juris Civilis t for instance, 
in the folio edition edited by Simon van Leeuwen, 
Arastelodami, 1603, and the octavo edition from the 
Elzevir press, Amstelodami, id&i, which I have before me 
at the present moment. In fact, I have looked very 
carefully over the various passages cited by Ricardus from 
the Justinianean Law Books, and have compared them with 
the corresponding passages in the two editions above- 
mentioned, and the general result is fo confirifl the opinion 
of Cyjacius, that there were MSS. in existence at 
Bologna in the twelfth century which had been copied from 
original MSS. other than the Florentine MS., and which 
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may supply us with many readings. The passage which we 
are discussing is signally confirmatory of this opinion on the 
part of Cujacius, for Magister Vacarius, as we learn from a 
note to Professor Wenck's recondite treatise, entitled Magister* 
Vacarius, Primus Juris Romani in Anglia Professor,* t cites this 
identical passage from the Code with a different Authentica 
on the margin, which Authentica, Professor Wenck observes, 
is not found in the printed editions of the Code. I may 
add that the extracts made by the scribe of the Burgundian 
MS. from the Justinianean Law Books are fuller and more 
complete than the corresponding passages in the Douai 
MS. It must be borne in mind that during the twelfth 
century every law treatise in use at Bologna was in MS., 
and that theie were at that time no petiarii , nor stationarii , 
nor other scholastic officers, whose duty it was, as at a 
later period, to prepare for the use of the students MSS., 
of which they had to guarantee the authenticity of the text. 
The MSS. of the twelfth century, however, have for the 
most part disappeared, and it is only by a happy accident 
that a MS. has here and there been preserved, as in the 
present instance, which indirectly confirms the opinion of 
Cujacius and of F. C. von Savigny that there were at Bologna 
in the twelfth century original MSS. of the Justinianean 
Law Books, which contained a text'known as the litera 
vetus et communis , not to be confounded with a subsequent 
text known as the litera vulgata, or as the litera Bononiensis , 
as distinguished from the litefa Pisana. 

Ricardus, for instance, has cited passages from the 

Digestum Vetus , the Infortiatum, and the Digestum Novum , 

but he makes no citation from the Tres Partes. He cites 

from the first nine Books of the Code f but^ he makes no 

citation from* 1 the last three Books. He cites various 

% 

* Magister Vacarius, Primus &uris Romani in Anglia Professor, -ahtdiis 
Corot* P, Ch, Wenck, fur. Doct. Lip sice, sumptibus Hartmanni, MDCCCXX .„ 
p. agi, No. 355. 
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Authentic# inserted in the Code , and he cites ten passages 
from the Institutes; It may be presumed in the case of the 
Burgundian MS. that the scribe had a better opportunity 
for making extracts from the Justinianean Law Books than 
the scribe of the Douai MS., or that he was himself anxious 
to have a more complete text of the passages cited by 
Ricardus from those $ooks. All the Books above-mentioned 
were generally accessible to students in the twelfth century 
in the Professorial Lecture Halls, as we learn from 
* Odofredus that MSS. of all the sources of law which we 
have enumerated above were brought from Ravenna to 
Bologna in the time of Irnerius. But Ricardus has also 
invoked passages from the first and second parts of the 
Decretum of Gratian, and several Decretal Letters of a 
later origin, which are found in the Compilatio Prima of 
Bernhard of Pavia (1191), or in the Compilatio Secmda , 
which Gilbert and Alanus, both English Canonists, assisted 
in compiling. There is, however,* a difficulty in supposing 
that Ricardus had recourse to the Compilatio Secunda itself, 
as it was not completed before the year 1210, and it has 
been thought more probable that he had access to the 
Appendix of the Third Lateran Council, and was thereby 
enabled to consult a text of an earlier date than the 
Compilatio Secunda. * Professor Witte is of this opinion, and 
the presumption founded on the election of Ricardus to the 
Deanery of Salisbury in 1198 and his subsequent residence 
in England, is strongly in its favour. 


II. 

The Pseudo-Ulpian {Ulpjanvs de Edendo). The Latter 

'Days of Ricardus Anglicus. 

• • 

The inordinate growth of the system of Appeals to the 
Roman Curia, against which Saint Bernard, Abbot of 
Clairvaux, addressed in the twelfth century an earnest 
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remonstrance to Pope Eugenius the Third, his ancient 
pupil, in his treatise, De Consideratione (Lib. III., ch. 2), 
was one of the principal causes of the general revival in 
Europe of the Scientific study of Judicial Procedure. It • 
had been found in the preceding century that the advocates 
who had been trained in the traditions of the ancient 
Roman Procedure, which had been giaintained at Rome 
and in the Law Schools of certain cities of Northern Italy, 
had a signal advantage over other advocates in the conduct 
of Appeals before the Romafi Curia, but their method was 
somewhat antiquated, being based, so to say, on the 
Theodosian Law System. That system was still in viridi 
observantia on the North side of the Alps in the middle of 
the twelfth century, and of this circumstance we have a 
remarkable proof in a treatise generally known as Ulpianus 
de Edendo, or the Pseudo-Ulpianus. The forgotten text of 
this treatise, which now passes for the most part under one 
or other of those names, was discovered by Professor Hugo, 
of Gottingen, in the year 1790, in an anonymous MS. in 
the British Museum, which is entered in the Harleian 
Collection, Vol. III., p, 605, No. 2,355, under the title of 
Tractatus Ulpiani Juris Consulti Romani de edendis actionibus 
com notis quibusdam marginalibus. Its discoveiy was at once 
announced to the lettered world in the Civilistisches Magazin , 
Tom. I., pp. 377—380, and the text was soon afterwards 
edited, in a somewhat imperfect state, by Professors 
Meywerth and Spangenberg,x>f Gottingen, as the text of a 
lost treatise of the great Roman Juris-consult, and this 
misconception, which had its origin in the circumstance 
that the words “ Ulpianus de Edendo " are written on the 
margin of the Harleian MS. near the commencement of 
the treatise, was only dissipated by the discovery near the 
end of the treatise *of a brief allusion to the Code of 
Justinian, and of an equally brief allusion to the Decreta (of 
Gratian) on the subject of Appeals. The latter reference 

14 
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was at once conclusive that the treatise was composed 
sometime after the year 1152. The mistake had, however, 
operated meanwhile to make the treatise famous, and to 
encourage a search for further MSS., and the result has 
been that ten or more MSS., none of them precisely 
identical, have been found in various archives of Europe, all 
of them being in localities North of the Alps. 

In the meantime the authorship of this Treatise is a 
riddle which has perplexed the most eminent Juris-consults 
of Europe. Four MSS. are known to exist in England, 
three of which are in the British Museum,* and the fourth 
is in the Library of Holkham Hall, the seat of the 
representative of Lord Chief Justice Coke. One MS. 
exists at the Hague, a second MS. at Leyden, and a 
third at Treves in the Rhenish Provinces of Prussia, and 
the text of these two latter MSS. has been edited by 
Professor Warnkoenig at Ghent. A MS. is also preserved 
in the National Library of Paris, which formerly belonged 
to the Collection of the Minister of State, Colbert, and the 
text of this manuscript was edited, in 1837, hy the direction 
of Professor A. P. Royer Collard, who is described as 
“ In Consullissima Juris Facultate Parisiensi antecessor 
Three other MSS. exist in France, one at Ch&lons-sur- 
Marne, a second at*Amiens, and a third at Lyons, which 
will be mentioned again below. Finally, an excellent 
edition of this treatise, with copious notes and a critical 
preface, explanatory of the circumstances under which eight 
of the MSS, have been discovered, has been edited at Leipsigt 


* An account of these MSS., two of which have been edited by the late 
C. Purton Coopet, Esq., Q.C., will be found in the Catalogue of the Library of 
Lincoln's Inn, and also in Professor Haenel’s edition mentioned below. 

f Incerti Auctoris Or do yudic forum (Ulpianus de Edendo) e Codicibus tt 
editidhibus emendavit, glossis auxit, annotations critica instruxit Gustavus 
Haenel, Lipsictisis. Lipsia, 1838, sumptibus Hmruksii. 
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by Professor Gustavus Haenel, the same Professor who 
first noted down in his Catalogue the Ordo Judiciarius of 


Ricardos Anglicus, and so led to its discovery at Douai, 
and he inclines to the opinion that the False Ulpianus is 
the work of Vacarius himself, who was induced by 
Archbishop Theobald of Canterbury to abandon the 
Schools of Bologna, and to teach the Civil Law in the 
Schools of Oxford. Professor M. von Bethmann-Holweg 
of the University of Bonn favours this view, and I may add 
that Professor Hugo, who first discovered the treatise, 


regarded it as the work'of a Belgian Jurist or of an 
Englishman. None of the above MSS., with one exception, 
have any title or heading prefixed to them, and this 
exception is found in the case of the Lyons MS., of which 
M. Caillemer, Dean of the Faculty of Law at Lyons, has 
given an account in a learned treatise, Le Droit Civil dans 


les Provinces A nglo-Normandes au XII \ Sitcle, published at 
Caen in 1883. M. Caillemer states that the MS., 


which is in the possession of M. Gaspard Beilin, a 
Judge of the Civil Tribunal of Lyons, is in a hand 
of the twelfth century, and that there is to it the following 
heading:— 


“ In subjecto opere continetur ordo et forma causarum sive 
judiciorum , scilicet quomodo secundum juris'equilatem tractari et 
terminari dcbeant.” 


My object in referring to the False Ulpianus is to appeal 
to its contents as evidence that the Ordo Judiciarius of 
Ricardus Anglicus constituted a new departure in the 
scientific study of Judicial Procedure, and introduced the 
point of the wedge, so to say, of the Justinianean Law 
Procedure into countries in which certain traditions of the 
Theodosian Law Procedure were still maintained. For 
instance, in England we find in a matter of Procedure a 
tradition of the Theodosian Law System maintained in a 
law of King Henry I., of which a record has been preserved 

j*4 —z 
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by Canciani,* and which F. C. von Savigny has cited as 
evidence of certain traditions of the Roman Law being 
preserved in England. “ Lex 33, Henrici /. de Libro 
Theodosian# Legis injuste victus infra tres menses reparet causam , 
quod si neglexerit, sententia collata perseveret.” F, C, von 
Savigny also cites from the Breviarium Aniani a passage of 
the Theodosian Co 4 e (Lib. VI., de Reparat . AppelL 11,31), 
which is confirmatory of Canciani’s reference as above, and 
the existence of this Law in England in the reign of Henry I. 
makes strongly against the conjecture that the Pseudo- 
Ulpianus is the work of an English Jurist, for the Pseudo- 
Ulpianus does not accord with the Theodosian Law on 
the subject of the “ inducice ” to be allowed to an appellant. 
I may add in further illustration of the value of the *' False 
Ulpianus,” as supplying evidence that Ricardus Anglicus 
initiated a new departure in the scientific study of Judicial 
Procedure, that, the author of the False Ulpianus still 
recognised the two-fold mode of commencing an action, 
either by an oral summons before witnesses, or by a writ. 
His words are, ** Editur autem actio vel per denuntiationem pra- 
sentibus testibus f vel per scripturam, id est, libellum conventionis” 
On the other hand, Ricardus Anglicus commences his 
treatise by explaining the various ways of commencing an 
action according tb the ancient practice, and concludes 
with the paragraph “ sed hodie oportet in scriptis fieri” 
in support of which he cites an Authentica of the Emperor 
Justinian appended to thtf Code (Liber III., Tit. ix,, 

. De Litis Contestations) commencing “ Offeratur ei libellus, 
qui vocatur ad judicium , ei deinde prcebitis sportulis et data 
fidejussione, xx. dierurn gaudeat induciis , in quifius deliberet , 
cedat vel conteeidat, vel alium petat judicem associari, vel recuset , 

nisi sit Me, quem ipse jam alio recmato, petivt,” and ending 

, * 

* • 

* Canciani, Barbarorum Leges Antiqua cunt noiis et glossariis . 5 vol*. 
folio, Venice, 1781-92, v&. IV., p. 379. 
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“ Litis ergo contestatio contra hoc indultum habita pro nihilo 
est." 

It may be presumed that in the twelfth century the 
Jurists of Bologna considered the oral summons to have 
fallen into desuetude, as Johannes Bassianus does not 
recognise it in his Summa , Quicunque Vult, which we have 
mentioned above, and a saying of Bulgarus is on record in 
regard to the “ juramentum propter calumniam ,” viz., “ Quod 
juretur , lege cavetur, in desuetudine tamen habetur.” On the 

t 

other hand, the application of the principle of desuetude 
was not equally, if at all, admitted in England, in like 
manner as it was in countries where the Roman Law was 
the foundation of the Common Law.* Ricardus has 
accordingly here quoted an Authentica of Justinian, Offeratur 
ei libellus, &c. t which may be taken to have abrogated 
the oral summons. In England the non-recognition of 
desuetude has been explicitly upheld by the King’s Courts 
even so late as in the nineteenth century, when the 
defendant in a case of murder challenged the appellant to 
single combat in the Court of the King’s Bench, and the 
Chief Justice of England, Lord Ellenborough, felt himself 
constrained to admit that the Wager of Battle was still the 
Law of Englandt, being unrepealed by Statute, and he 
decided that the battle should tak£ place unless the 
Appellant, having considered this decision of the Court, 
should make no further prayer, that is, should not ask the 
Court to name a day on whidh the judicial combat should 
take place. The Appellant took the hint and made no 
further prayer, and so judgment was stayed with the consent 

* The Common Law of the Roman Empire on the subject of desuetude is 
well expressed in the Digest , Liber I., Tit. iii., fr. 32, 91. * Quare rectissime 
etiam tllud reception est, ut leges non solum suffragio legislator/s, sed etiam taato 
consensu omnium per desuetudinem abrogentur. 

f Ashford v. Thornton, Barnewall and Alderson’s Reports, Vol. I., 405> 

A.D. ?3x8. * 
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of both parties. A law was shortly afterwards enacted by 
Parliament to abrogate the Law respecting the Wager 
of Battle. 

t We have sufficiently trespassed on the patience of our 
readers by commenting on passag6s in a MS. of which they 
have not the text before them. We regret to say theft we 
see no probability at present of the text of the Burgundian 
MS. being printed, and we may even be asked what is to 
be gained for Science by publishing a treatise of a primitive 
• character, so to say, while subsequent treatises are 
accessible in print, which contain the substance of all that 
is found in the treatise of Ricardus and a good deal more, 
and the additional matter represents a more mature stage 
of the subjects discussed. The answer is not far to seek, 
if it be admitted that the real growth of humanity is to be 
traced in the history of Nations, and their institutions, and 
that the simplicity of early forms and ideas is the best 
introduction to the principles upon which institutions rest, 
and gives us most help to analyse and solve the complica¬ 
tions of form, which institutions assume in the more 
advanced stages of their historic life. I may mention by 
way of illustrating my argument the Ordo Judiciarius of 
Tancredus, to whose Rectorship of the Law School of 
Bologna, a.d. 1226, .allusion has already been made, and 
who has dealt with the subject of Procedure from a stand¬ 
point much in advance of that occupied by Ricardus, 
although the interval of time tjiat separates the completion 
of the two works barely exceeds the span of life 
that is supposed to measure the existence of a single 
generation of men. But a counter-interrogatory may 
be suggested. Is it nothing to be able to follow the 
education of the world in its progress from tjie simplicity 
of early forms and ideas to the complications of more fully 
developed institutions, and to be assured of the soundness 
of the principles on which the institutions are based ? Is it 
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nothing to be able by the aid of t^o such treatises as those of 
Ricardus and of Tancredus to measure the progress made in 
Western Christendom in the course of less than half-a- 
century in raising the administration of Justice into a 
science by organising an intelligent and rational system of 
Procedure so as to render the formation of a scientific 
Judicature not merely a possibility but a reasonable 
certainty ? Yet such was the task which Ricardus 
Anglicus initiated, and of which Tancredus may be said to 
have completed the academic stage, having before his eyes 
the labours of Ricardus and not disdaining to utilise the 
stepping stones,* which Ricardus had been the first to set 
up to mark the way. 

Gehr Justizrath Dr. J. F. von Schulte, Professor of Canon 
Law in the University of Bonn, in his History of the Sources 
and Literature of the Canon Law,+ gives some particulars of 
the early literary career of Ricardus. He considers him to 
have completed a treatise on the Decretum of Gratian before 
his return to England, and a MS,' of that treatise is 
preserved at the present time in the Public Library of 
Douai. It is entitled Distinctiones super Decreto, and the 
opening words are “ Patres Nostri omnes sub nube fuerunt,” 
after which the author goes on to say that he has previously 
composed a useful and necessary O/der of Procedure. 
Johannes Andrese takes notice of this work in his Additiones 
ad Durantis Speculum , Professor von Schulte attributes 
also to Ricardus a treatise entitled Glossce super Compilatione 
Prima , and a fourth treatise entitled Casus Decretalium and 
he is disposed to assign to all these treatises a later date 
than will quite accord with the known history of Ricardus, 

* Professor Witte has noted one hundred and twenty-shc instances in the 
text of the Ordo c ft TancreduSf as edited by Bergmann, in which Tancredus 
has developed a topic Of whiclf Ricardus has inaugurated the discussion. 

f Geschichte dtr Quellen und Literatur des Canontschen Rechts von Gratian 
bis auf Papst Gregor IX . Stuttgart. Verlag von Ferdinand Enke. 1875. 
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as it may be gathered* from English records of 
which the credit cannot be impeached. For instance, 
the Professor holds that the Or do Judiciaries was not 
f written before 1201, and the Distindiones super Decreto not 
before 1208 or 1210, and he* grounds this opinion 
on the assumption that Ricardus has in one or two 
instances quoted Decretals which are recorded in 
Compilations, which were not in existence before the 
earliest of those dates, but as there were earlier 
• sources to which Ricardus may have had access 
for this information, this argument is not conclusive, 
more especially as Ricardus does not cite any Com¬ 
pilation of Decretal Letters by number or by name, 
whilst there are good reasons for believing, as already 
stated, that he had access to the Decretals of Pope 
Alexander III. as collected in the Appendix to the 
Proceedings of the Lateran Council of 1179. Further we 
cannot admit that Professor von Schulte is warranted in 
assigning so late a date to the Distinctiones super Decreto as 
1208 or 1210, for there is reliable evidence that Ricardus 
was elected to the Deanery of Sarum in England soon 
after it had become vacant in 1198 upon the consecration 
of Eustace, Dean of Sarum, to the Bishopric of Ely, which 
event took place on the 8th of May in that year.* From 
documents entered in the Registrum Rubrum and in the 
Liber EvidenHarum of the Dean and Chapter of Sarum we 
may conclude with reasonably certainty that Ricardus, as 
Dean of Sarum, took part in an Act of the Dean and 
Chapter of Sarum or 4th July, 1199. From documents 
entered in the same Red Register and likewise irf the Liber 
Evidentiarum it would appear that Dean Richard took part 

in two similar Acts in the year 1209, and fos a third time 

• 

* Ralph de Diceto, Dean of St. Paul's, is our authority for this statement; 
Rolls Series, Vol. 11, p. 159. Bishop Eustace, who, as Dean of Sarum, had 
acted as the King’s Vice-Chancellor, now became Kirg Richard’s Chancellor. 
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in a similar Act of the Chapter in the year 1201, and for a 
fourth time in a similar Act of the Chapter on 9th July, 
1202. It is possible that Ricardus may have paid visits to 
Bologna after his election to the Deanery of Sarum, but* 
that he should have resumed his residence at Bologna after 
that event and continued his labours on his Ordo Judiciarius 
with the assistance of two chamber-fellows is not a 
reasonable supposition. Besides, we have the Declaration 
of Tancredus that Ricardus anticipated Pillius, whereas 
the work of Pillius speaks for itself. It is not a treatise 
of any great length, aHd it is divided into three parts, 
whilst it appears from a passage in the second part that 
Pillius was then engaged in considering how to deal with 
a ruling of Pope Celestine III. shortly after that Pontiff’s 
death, which took place on 8th January, 1198. Further, he 
speaks of that Pontiff as of one recently deceased, and 
he makes no mention in his work of his successor, Pope 
Innocent III., probably the greatest of all the Pontiffs, 
and the most learned in Ecclesiastical Law, who occupied 
the Chair of St. Peter until 17th July, 1216. 

The following circumstance seems to have influenced the 
judgment of Professor von Schulte in extending the duration 
of the Scholastic career of Ricardus to the year 1210, 
to wit, that the name of Ricardus, Dean of Sarum, occurs 
in certain entries in the Pontifical Register,* under the 
years 1205 and 1206. The first entry (No. 2646) is of the 
date 31st December, 1205, ahd contains a declaration that 
the election of Ricardus was invalid through some defect. 
The second entry (No. 2659) is a Dispensation granted by 
Pope Innocent III. on 14th January, 1206, to Ricardus as 
Dean of Sarum, “ ob defectum natalium.” * There is no 
record in thS Liber Ruber or in the Liber Evidentiarum of 

* Regesta Pontificum Romanorum ab anno post Christum natttm MCXCVll 1 ' 
ad annum MCCC1V. edidit Aug. Potthast. Berolini. 1873. 
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the Dean and Chapter of* Sarum of any appeal on the 
part of the Chapter of Sarum against the election of 
Ricardus, and it is possible that the application to Rome 
.may have been made by Ricardus himself ex majori cautela. 
However this may be, Professor vtm Schulte seems to have 
regarded these entries in the Pontifical Register as 
sufficient evidence that the election of Ricardus to the 
Deanery of Sarum*took place in 1205, and assumes 
accordingly that he returned to England in that year. 

, How Ricardus was engaged during the early years of the 
disastrous reign of King John is not very clear, but we find 
him promoted to the Bishopric of Chichester in 1214, when 
he commenced an Episcopal career strongly in contrast 
with his cognomen of Pauper. The Cathedral of Chichester, 
the Episcopal Palace, together with the houses of the 
Dean and Canons, and the City itself, had all been destroyed 
by a terrible fire on 20th October, 1187, so that the new 
Bishop succeeded to what may be termed a ** damnosa 
hcereditas ” in the year in which the Papal interdict against 
King John was relaxed. He seems to have maintained his 
fidelity to the King during the trying period of his reign 
which succeeded the day of Runnymede, and he was one of 
the executors named in King John’s will. Further, on the 
accession of King Henry III., he appears to have sworn 
fealty at once to the Boy-King, as the name of 
R. Cicestrensis appears amongst the Prelates and Barons 
who were not committed to Jthe French party, and who 
were present at the first re-issue of the Great Charter by 
King Henry III. in 1216. 

Ricardus remained only three years at Chichester, as 
upon the unexpected death of his elder brother, Bishop 
Herbert, in 1217, the Canons of Sajisbury ejected him as 
his brother’s successor, having appieciated his worth when 
he was formerly their Dean. Here, indeed, he left his 
mark by dismantling the old Cathedral, which was 
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inconveniently situated within the precincts of the Royal 
Castle, and by building a new Cathedral in a more 
convenient locality, where a new city has grown up around 
it. A full account of the foundation of the new Cathedral, * 
a.d. 1224, when King Hehry III. laid the first stone with 
great solemnity, is recorded in the Liber Niger of the 
Corporation of the present city of Salisbury, of which an 
extract has been printed in the Sarum Charters, Rolls 
Series, p. 269. The Bishop had previously drawn up, in 
the year 1223, a new body of Constitutions for the • 
government of the Canons, which are printed in Wilkins’ 
Concilia , Vol. I., p. 572, and likewise in the volume of the 
Sarum Charters above-mentioned. 

Under what circumstances Ricardus was induced to 
resign the See of Salisbury before the new Cathedral was 
completed does not appear, but he provided an annual sum 
towards its completion at the time when he was translated 
to the See of Durham. It is possible that he may have 
been induced to accept the charge of the important 
Bishopric of Durham in consequence of the state of 
confusion and indebtedness in which the See had been left 
by the previous Bishop, Richard de Marisco, who had 
embarrassed it with a debt of 40,000 marks, and with a 
legacy of ill-feeling resulting from a bitter quarrel between 
himself and the monks. On the other hand, it is 
highly probable that Ricardus undertook the onerous 
charge of this very important See at the request of the 
King himself, as the King had refused to allow the 
monks to elect a member of their own body as successor to 
Richard de Marisco,* and he was anxious that the See 
should be filled by a bishop, of whose fidelity to himself 

* King Henry III. had in the month of January, 1227, emancipated himselt 
rom the tutelage of Peter des Roches, and had declared m the following^month 
of February, at the Council of Oxford, his intention to regulate the affairs of the 
Realm personally. He was supported by the Justiciar, Hubert de Burgh. 



208 THE TWELFTH CENTURY, 

i 

personally he had no doubt. However this may be, 
Ricardus Pauper, in spite of his cognomen, was approved by 
all parties, and by his skilful management relieved the See 
•within a few years of its heavy debt. He seems to have 
possessed, like his ancestor, the great Bishop Roger of 
Salisbury, a genius for finance. 

Ricardus may be. said to have occupied the See of 
Durham during ten years with signal advantage to-the 
diocese, but we must refrain from entering on so large a 
’ subject as the details of his wise administration of his 
diocese and his beneficent career in the North of England. 
We may mention, however, that the reminiscences of his 
scholastic life at Bologna most probably influenced the 
counsel which he gave to William, the Archdeacon of 
Durham, who, after the Bishop’s death, made a provision 
for establishing a Hall within the Royal Borough of 
Oxford for the residence of ten or twelve Masters of Arts. 
That Hall was destined to become the nucleus of the 
Collegiate system at Oxford, and was known in after-time 
as the Great Hall of the University, and in the present day 
is known as University College.* The Bishop’s last act of 
Public duty appears to have been his attendance at the 
Common Council of the Realm, summoned by King 
Henry III. to meet £t Westminster on 13th January, 1237, 
in which Council the Grant to the King of a thirtieth of 
their moveables was made by the Archbishops, Bishops, 
and Clergy, subject to a careffil scheme for the assessment 
and collection of the Grant, in return for which the King 

confirmed all the Charters which he had signed during his 

* 

* William, Archdeacon of Durham and Rector of Wearmouth, had been 
elected to the Archbishopric of Rouen, and havu\$ journeyed,to Rome to obtain 
the confirmation of his election by Pope Gregorj* IX., in which he succeeded, 
had arrived at Rouen on his return journey, where he was taken ill and 
died; so that little is known of him at Oxford, except the fact of his endowment 
for ten or twelve resident Masters of Arts. 
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minority. Professor Stubbs, now Lord Bishop of Oxford, 
considers the scheme of assessment and collection devised 
on this occasion to afford a valuable illustration of the 
growth of Constitutional # life in England, and I may add - 
that the tendency of all the Public acts, in which Bishop 
Richard took part, was to further the growth of that life. 
But the end of his useful career was near at hand. He 
retiffed to the hamlet of Tarente [Tarrant] in Dorsetshire, 
which was in his ancient Diocese of Sarum, and where he 
had prepared for himself, in’advance, a place of sepulture, 
and died there on 15th April, 1237, according to Matthew 
Paris, who desciibes him in his Chronica Majora as Vir 
eximice sanctitatis et profundee scientice, and commemorates 
him in his Historia Anglorum for having strenuously 
ruled three Episcopal Churches in succession, to wit, 
Chichester, Salisbury, and Durham. He did not, however, 
die without leaving behind him a record of himself in the 
language of his own countrymen, for he is reputed to have 
been born in the district now known as Tarrant-Crawford, 
which is contiguous to the parish of Tarrant-Kaines, of 
which latter parish he had acquired both the patronage 
and the parsonage in the year 1225, whilst he was 
Bishop of Salisbury, by a grant from the Priory of 
Merton. 

There is preserved in the British Museum amongst the 
volumes in the Cotton Collection, a Manuscript in a hand 
of the early thirteenth century, which is distinguished in 
the Catalogue as Titus D. XVIII. This manuscript 
contains a treatise composed in the Midland Dialect of 
the English Speech of that period, of which it is a rare and 
very precious example, and it has been edited for the 
Camden Society, in 18J3, accompanied by a translation into 
the English language of the present day by Rev. Jjimes 
Morton, as No. 57 of the Society’s Se/ies. Further, the 
handwriting has been thought worthy of taking rank amongst 
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the photographic facsimiles recently published by the 
Palaeographical Society, in whose second series, Part IV., 
four columns of the text have been awarded a place as 

% 

No, 75, under the editorship of Pr. E. A. Bond and Dr. E. 
Maunde Thompson, the late and the present Principal 
Librarians of the British Museum. It is described in the 
latter work as “ The Ancren Riwle” written for the instruc¬ 
tion of three ladies, anchoresses or nuns of Tareritfe or 
Tarrant-Kaines, in Dorsetshire, followed by homilies, &c., in 
the same hand, and bound up with other later pieces. There 
is no doubt as to the authorship of this treatise, and we 
have contemporary evidence in the Deed of 1232, 
already mentioned, of which a copy is preserved in 
the Archives of the Dean and Chapter of Salisbury, that 
there was in the early thirteenth century a Nunnery at 
Tarrant, with which Bishop Richard was connected by the 
obligation of supplyingthenuns with adequate provision from 
the fruits of the Church of Tarrant-Kaines,* and this 
circumstance will account for the interest which the Bishop 
took in the welfare of the nuns. It was for their edification 
that he composed the Ancren Riwle , which after his death 
became a Standard Book of Rules for the ladies of other 
Nunneries. Of this fact an apt illustration is forthcoming 
in the same Cotton Collection (Cleopatra C. VI.). A note 
in this MS., in a later hand of the thirteenth century, 
informs us that it was a gift to Legh Abbey, Devonshire, 
from Matilda de Clare, Countess of Hereford and of 
Gloucester, by whom Legh Abbey, originally founded for 
Austin Canons, had been converted into a Nunnery. This 
note speaks only of the Abbey to which a copy of the 
Ancren Riwli'wa.s presented by the Countess, but at that 
time the Nunnery of Tarrant hid become, under the 
fostering hand of Queen Eleanor, to whose protection and 

* 

* Sarum Charters, Rolls Series, p. 169, s.a, 1225. 
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governance Bishop Richard had commended it before his 
death, the Abbey of Tarente, or Tarrant Abbey, which 
had in course of time other Abbeys subordinate to it. I 
do not, however, propose.to pursue the fortunes of Tarrant* 
Abbey beyond recording the fact that the Abbey 1 and its 
Chapel have disappeared, whilst a Norman Church, which 
is supposed to have been outside the Abbey, is held to mark 
the "locality, near which the remains of the Chapel, which 
Ricardus refounded, are to be looked for. 

I have been informed by a learned antiquary of Tarrant- 
Kaines that two stone coffins, resting on the ancient pave¬ 
ment of a building, and covered by the ruins of a wall and 
other fragments of a building which had fallen over them 
and overwhelmed them, were found about forty years ago 
in the field which adjoins the Norman church, and whicli 
separates it from a large Abbey Barn. The upper slab of 
the smaller of those two coffins was supposed to have formed 
part of the coffin of Queen Joan, the daughter of King John 
of England and the wife of Alexander II., King of Scots, 
and it has been transferred to the Church, but the upper 
slab of the larger coffin, which was supposed to be the 
coffin of Bishop Richard Poore, still lies on the grass 
field, and there is nothing to suggest a “ siste viator ” to 
those who cross the field on foot, that they may mark well 
their steps, and tread lightly on the grave of the wise and 
good Bishop. Yet it is in this same Bishop Richard that we 
recognise in his youthful days the Englishman, Ricardus 
Anglicus, who had the high repute in the Law School of 
Bologna in the twelfth century of having led the way as a 
skilful pioneer in the scientific study of Judicial Procedure. 
And his recently discovered treatise supplies evidence to 
his countryman of thd present day, that the development 
of Scientific Jurisprudence in England before the d^ys of 
Bracton was not the exclusive worl^ of Anglo-Norman 
Jurists, but was a work in which a leading part was taken 
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by Ricardus Anglicus, the English Magister Dccretorum of 
Bologna, who died Bishop of Durham, and was laid to 
rest in a now almost forgotten grave at Tarrant-Kaines, 
in his ancient Diocese of Sarum. r 

Travers Twiss. 


II.—BRITISH FINANCIAL ADMINISTRATION IN 
INDIA: THE CAUSE AND PROBABLE RESULTS 
OF OUR DIFFICULTIES. 

I.—The Financial Administration since i860. 

W HEN a State enjoying a long period of peace begins 
to borrow money for discharging interest on 
previous loans, the action is generally interpreted as a 
premonitory sign of financial decadence, seeing that it 
reveals the inability of the Government to obtain the 
requisite funds from the ordinary sources of revenue, and 
leads to the conclusion that the financial reserves of that 
State are exhausted, save its power to borrow. That India 
has for some year£ past stood in this predicament there 
seems little reason to doubt when a review is taken of her 
financial administration during the last thirty-four years— 
that is, since her Government and her Legislature have 
been under the undivided control of a member of the 
British Cabinet. From such a review it will be seen that, 
shortly after the inauguration of the present regime, “ an 
accumulated deficit of six millions occurred in three years ,* 

j k 

the permanent debt during the same period was increased 
by six and a-half millions; the serious and unprecedented 
bourse of increasing the burdens of the people in the middle 
of the year, had to be taken ,* the public works were in a 
great measure suspended; the income tax and the salt tax 
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were increased; the period was one of great trouble to 
the Empire and of anxiety to the Government” (Lord 
Mayo's Budget Speech , March, 1870). A few months 
later, and shortly before that much respected noble* * 
man fell by the hand of a political assassin, he stated 
in a despatch to the Home Government:—“A feeling of 
discontent and dissatisfaction exists - among every class 
on account of the increase of taxation that has for some 
years been going on; and the continuance of that feeling 
is a political danger the magnitude of which can hardly 1 
be over-estimated.” 

Lord Mayo was certainly no alarmist; his representations, 
therefore, led at once to the appointment of a Select 
Committee of the House of Commons to inquire into 
the finances of India; and although the proceedings of 
that Committee were unduly protracted by the unwillingness 
of the Government to furnish the necessary accounts and 
information, and were eventually interrupted by a 
dissolution of Parliament, a mass of valuable evidence was 
collected, disclosing a laxity in the administration and a 
reckless waste of public money, which would scarcely have 
been credible without such authentic and irrefragable 
evidence, and which certainly would not have been possible, 
but for the irresponsible system of government imposed on 
India. Millions and millions had, within a few years, been 
spent in ill-conceived and ill-constructed public works— 
the Godavery navigation scheme, the Orissa project, the 
Mutlah railway, the Madras Irrigation works, and 
numerous other unsound enterprises—with the result that 
the interest on the millions borrowed for the purpose 
became a permanent burden on the people of India, 
without any dbuntervalling advantage whatever accruing to 
the country. The following short extract from the evidence 
given before the Indian Finance Committee by the officer 
specially deputed by the Government to defend its action 

*5 
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in the Department of Public Works, will give an idea of the 
way in which public money was expended:— 

“June, 1872. Question 6535.—You said that the Public 
Works Department had not a concrete existence. Is it an 
abstraction that can get money ? Answer: I meant that 
they had not a concrete existence in the sense of controlling 
the expenditure. 

“ 6536.—Then who controls it ? The Government as a 
whole controls it. There is no person specially responsible 
to the public and to the Government for the operations of 
that Department. 

“6537.—Now, we get it clear: this enormous expenditure 
is going on; it has gone on ; it is going on this year to the 
extent of something like £40,000,000. You have recom¬ 
mended an expenditure of £70,000,000 in future public 
works, forty millions in canals, and thirty millions in 
railways, and yet you admit that there is no one in the 
slightest degree responsible for the manner in which that 
expenditure is carried out, no one on whom a Committee, 
for instance, could fasten the responsibility? I entirely 
admit that, as regards the general control of those great 
financial operations, there is no person who has that 
responsibility put oji him, that should be.” 

From the whole of the evidence given before the Indian 
Finance Committee, it was clearly seen that bankruptcy 
could be averted only by a cgtmplete reform in the financial 
administration, and the exercise of strict economy in the 
future; and this task was taken up with admirable zeal and 
ability by the Viceroy who succeeded Lord Mayo. But as 
soon as confidence began to be restored, new speculative 

ft- 

schemes, involving very heavy expenditure, vyere started by 
the Indian Secretary of State, and, from 1876 to 1880, 
India paid her way by extensive borrowings. In 1885, 
while no danger* of war threatened the country, the 
expenditure was suddenly increased again by upwards of 
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three millions, chiefly in connection with the Army, and the 
increase became larger and larger in subsequent years, the 
operations requiring the money being the annexation of* 
Upper Burmah and the subjugation of the Tribal territories 
lying along the North-Western frontier of India. 

Burmah, it was confidently asserted, by the Government, 
could be conquered in a few months, and would, when 
annexed to our Indian Empire, soon add materially to its 
financial resources. As a matter of fact, nearly^ twenty « 
millions have been taken from the Indian treasury to 
enable us partially to hold our conquest in Burmah ; and 
the pacification of the country seems more remote now 
than it appeared to Lord Dufferin when he left India. 

Then, as regards the conquest of the mountainous regions 
which divide our Indian territories from the advanced 
position taken up by Russia, it has been alleged that the 
subjugation of the intervening tribes is absolutely necessary 
for the protection of our Empire against a Russian attack. 
The Foreign Office, it has been hinted, possesses alarming 
information on Russian schemes for the invasion of India ; 
and the Will of Peter the Great is referred to in justifica¬ 
tion of the alarm. The Will, it is true, says :—“ Hasten 
“ the decline of Persia, penetrate to the Persian Gulf and 
“ make your way to the Indies—they are the Emporium 
M of the world.” But the Will required the previous 
subjugation of Continental Europe, and gave as a reason 
for considering the plan practicable, that “ the European 
“ nations had mostly reached a state of old age bordering 
,f upon imbecility, or were rapidly approaching it, and that 
“ they would then be easily conquered by a people strong 
" in youth and vigour* Approach Constantinople. He 
** who shall reign there'will be the sovereign of the world.” 

Now, the fact is that the European nations, far from 
having fallen into the anticipated state of senility and 
decay, are full of vigour and enterprise, while Russia, during 

15—2 
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the last hundred and fifty years, has not been able to take 
the first step in her projected march of conquest, which 
was to lead to the Indies. It seems, therefore, unaccountable 
that the rulers of a great and powerful nation like England 
should be led, by the fear of a Russian advance through 
the most difficult qountry in the world, to embark on an 
arduous and problematic task, at a great risk of failure, and 
with the certainty of creating serious discontent, if not 
actual disaffection, among the two hundred millions of her 
Indian subjects who are being compelled, by oppressive 
taxation, to defray the cost of these doubtful and 
unsuccessful ventures. The astonishment becomes still 
greater, when it is remembered that our most eminent 
military authorities have all along declared that a Russian 
attack from Central Asia could most effectually be defeated 
upon the Indian frontier within reach of our reserves and 
material resources, and that it would be excessively unwise to 
advance and encounter the foe in the intermediate difficult 
and inhospitable region. Lord Roberts, at the termination 
of the last Afghan war, expressed himself thus on the 
subject:—“ Should Russia in future years attempt to 
“ conquer Afghanistan or invade India through it, we should 
“have a better chance of attaching the Afghans to our 
“ interests, if we avoid all interference with them in the 
“meantime. The longer and more difficult the line of 
“ communication is, the mere numerous and greater the 
“obstacles which Russia would have to overcome; and so 
“ far from shortening a mile of the road, I would let the 
“ web of difficulties extend to the very mouth ofthe Khyber.” 
This opinion, thus clearly defined, has since been neither 
retracted nor in any way qualified. Besides, the failure, 
during the last eighteen years,*of all our attempts to 
subjugate even the border tribes of Afghanistan, ought 
long since to have convinced us that the task was 
impracticable, and that the money we spent, year alter 
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year, in its prosecution, only aggravated the financial 
burden which our previous failures inflicted on the people 
of India. 

An idea has prevailed with the Government that bribes« 
would effect what our arms failed to accomplish, and money 
has accordingly been lavished on tribal Chiefs on condition 
of their acknowledging our supremacy. Such acknowledg¬ 
ments have been purchased from a number of Sirdars; 
but their tribesmen, disregarding the bargain, have all 
along resented our presence by attacking our convoys and 
detached parties, and burning our military posts, especially 
in the Zhob valley and in Waziristan, where we have for 
some years been planning the construction of a railway to 
Pishin, in order to secure our communications with Quetta, 
the line through Sind being frequently interrupted by 
floods and landslips. The recent Mission to Kabul and 
the large increase made in our subsidy to the Amir, were 
said to have induced him effectually to discourage the 
hostile behaviour of the Waziris, and to have thereby 
secured the safety of our military road through the Gomul 
pass. This expectation, however, has been frustrated, as 
will be seen from the following statement published in the 
Pioneer of the 25th February last:—“ The Waziris are 
“ bent on mischief. In addition to attacking a patrol in 
'* the Bitani country, they have given trouble at the 
u Western entrance of the Gomul pass. Captain Rattray, 
“ of the 22nd Punjab Infafttry, was proceeding to Tank 
t( when the guard in charge of his baggage was attacked 
“ eight miles east of Kajuri Kach. A Lance Naib and 
“ three sepoys were killed, and their rifles carried 
off.’* 

A similar state of things prevails in the lower part of the 
Kuram valley where we are also endeavouring to exercise 
authority and to establish a military post near Malana. 
Some Turi headmen have consented to receive British pay 
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and to induce a few hundred of their followers to enlist 
in a sort of militia corps. The Afghan tribes of the 
country, however, repudiate our pretensions, and have 
•taken up arms in defence of their independence. Sarwar 
Khan, their leader, had in March last an interview with the 
Lieutenant-Governor of the Punjab, the particulars of 
which have not been made known; but the statement 
published in the Englishman , of the 28th March, that 
“ Since our agreement with the Amir he will doubtless 
' receive no encouragement from Kabul,” would shew that 
the Chieftain and his followers remain hostile to our 
presence in the tribal territory. 

These events are significant in their bearing on the finances 
of India; they show that the long series of trans-frontier 
expeditions, which caused so heavy a drain on the 
Indian Exchequer, must now be renewed, if the Waziris 
and other tribes, whom we have, for eighteen years, been 
endeavouring to subjugate, are to be brought under 
British control. 

A review of the financial administration of India since 
i860, shews:— 

1st. That, within a few years, a severe crisis occurred, 
which was due, according to the evidence collected by the 
Indian Finance Conlmittee, to great extravagance on the 
part of the Government, and to the neglect of all sound 
principles of State economy; 

2nd. That in 1876, when the depreciation of the metal 
in which the Indian revenue is collected, became alarmingly 
threatening for the future, preparations were, nevertheless, 
commenced the same year for an unprovoked war, with the 
avowed object of acquiring a “ Scientific British Frontier,” 
in the heart of Afghanistan; and * • 

3rd. That the heavy expenditure* subsequently incurred 
in unprovoked military operations beyond the frontiers of 
India, has so deranged the finances of that country that 
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loans have now to be raised for paying the interest of the 
Public Debt. 

II.— The Proximate Causes of the Present Situation. 

• 

It is in the inordinate expenditure on military schemes, 
entered upon since 1876, that our present difficulties have 
originated; and until such expenditure is effectually 
arrested, and the finances of India are administered upon 
rational and acknowledged principles of economy, the task 
of replenishing the Indian Treasury must continue to be as 
hopeless a task as that of filling a bottomless cask with 
water. 

The Government contend that the depreciation of silver 
is the only cause of their present difficulties ; but this 
contention is inadmissible so long as the extravagance and 
neglect of principles, which brought on the crises of 1870, 
1878, 1882, and 1888, are the leading features of their 
administration. Besides, Government have not been the 
only sufferers in the silver question ; all who derive their 
incomes from Rupee Paper, from Indian salaries, or from 
industries or professions exercised in India, and have to use 
their incomes partly in Europe, are sufferers from the same 
cause; and if these persons have avoided bankruptcy, it is 
because they took timely precaution afgainst the peril, by 
reducing their expenditure and submitting to retrenchment 
and economy, which doubtless pressed heavily, and even 
cruelly, upon individuals and families, but which common 
prudence and honesty inexorably enjoined. 

The depreciation of silver, like the depreciation of other 
property caused by an excessive supply, creates a situation 
which is regulated by a natural law governing rulers and 
subjects alike ; and *he history of our own times has 
repeatedly shewn how*vain it is for an extravagant Govern¬ 
ment to seek shelter from financial disaster in oppressive 
taxation and loans. Eighteen years ago, the Indian 
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Finance Minister warned the Government, in the following 
impressive terms, of the urgent necessity of preparing to 
meet the difficulties which have now assumed such 
^alarming proportions :—“ From whatever point of view the 
“ depreciation of silver is considered, it is the gravest 
“ danger that has threatened the finances of India. War 
“ and famine have often inflicted losses, but such calamities 
“ pass away. The losses are known and limited. This is 
“ not the case with the present cause of anxiety. Its 
“ immediate effects are serious enough; but that which 
“ adds significance to it is that the end cannot be seen, and 
the future is involved in uncertainty.” (Budget Statement , 
1876.) Not only was this warning of the need for reform 
and economy contemptuously cast aside by the Govern¬ 
ment, but the stupendous project of conquering Afghanistan 
was launched the very same year, a project which, had it 
been realised, would have intensified and perpetuated our 
financial difficulties, but which eventually resulted in most 
humiliating national disasters and an addition of twenty-five 
millions sterling to the public debt of India. 

Notwithstanding this deplorable result, the fatal policy 
of advancing into Afghanistan was revived on the 6th August, 
1885, when the Indian Secretary of State declared in 
Parliament that heavy additional expenditure was con¬ 
sidered necessary in consequence of the advance of Russian 
troops in Central Asia. The Army expenditure during the 
previous four years had averaged Rs. 163,500,000; it was 
increased by Rs. 30,497,000 the next year, and has since 
been growing steadily, the sum spent in i8g3-3,(the latest 
year for which the accounts have been published) being 
Rs. 230,007,791, including Rs. 4,530,000 spent on “Special 
Defence Works.” * * 

Dqring our continuous financial difficulties in India, no 
earnest proposal fcas been suggested either in Parliament 
or by any Minister of the Crown, for comprehensive reform 
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or the creation of some Constitutional control over the 
finances of that country. And yet, it is obviously through 
such measures alone that financial security can be obtained 
and due protection be afforded to the millions of Englishmen 
and Englishwomen, at home and abroad, who derive their 
means of subsistence from Indian trade and industry, from 
Indian Securities and from salaried Employment in India. 
This supine indifference both to English interests when 
unconnected with party politics, and to the solvency of the 
Indian Exchequer, is traceable directly to the vicious system 
of government imposed on India. When that system was 
being discussed in Parliament in 1858, the late Mr. John 
Stuart Mill emphatically warned us that an incalculable 
injury would be inflicted on India, unless an influence were 
brought into existence, which would constitute for the 
finances of that country a protection similar to that which it 
had derived from the East India Company ; and the evidence 
given before the Indian Finance Committee soon shewed 
how prophetic that warning had been. Lord Lawrence, in 
his evidence before the Committee, said : “ The Secretary 
“ of State is supreme in all financial questions; he is 
“a member of the Cabinet whose fortunes are scarcely 
“ affected by any consideration likely to promote the 
“ interests of India, but whose existence may at any 
“ moment be terminated by a hostile vote of the commer- 
** cial interest.” Subsequently a member of the Committee 
(Prof. Fawcett) observed in Parliament, 6th August, 1872 
“ The Secretary of State for India is simply a member of 
** the Cabinet, and what chance is there of the affairs of 
“ India receiving adequate consideration, when the Cabinet 
“ is perplexed by a host of questions which* may affect the 
11 fate of an administration ? India may be neglected, her 
u money may be wasted, her affairs may be mismanaged, it 
M will not affect the interests of the party, it will scarcely 
° raise a ripple on the surface of politics.” 
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The accuracy of these statements, which has never been 
questioned, is now strikingly confirmed, by the exemption 
just granted to Lancashire cotton goods, from the duty 
Which is levied on all other goods on their entrance into 
India. This exemption, which necessitates additional 
taxation and loans to the extent of about Rs. 15,000,000, is 
virtually a grant made from the revenues of India to the 
manufacturing classes in Lancashire, for the purpose of 
securing the votes of their representatives in Parliament— 
•it might even not inaptly be charged as a misappropriation 
of public money. The Tariff Bill, involving the exemption, 
was passed by the standing official majority of the Indian 
Legislative Council on the 10th March last; and the 
following extracts from the speeches delivered by official 
members on that occasion, will shew how that Council, 
which was intended by Parliament to Ije a deliberative body 
charged with protecting the interests of India, has been 
converted by the Secretary of State, by his despatch of 
24th November, 1870, into a mere office for giving the form 
of law to his autocratic determinations. Hon. Sir Charles 
Pritchard said:—“ My own views regarding the exclusion 
“ of cotton goods from taxation under the Indian Tariff 
“ Bill, are closely allied to those of the hon. member who has 
“ moved the amendnfent. But I sit in this Council not as 
“ an independent member, but in virtue of the office I hold 
“ as a member of the Executive Council of the Governor- 
“ General. The Government oFIndiais subject to the control 
“ of the Home Government. Her Majesty’s Government 
** has decided against the inclusion of cotton goods in the 
“ schedules uf the Indian Tariff Bill. I must accept that 
u decision and* take my part in giving effect to it; I shall 
“ accordingly vote against the atnendmerft.” Lieut.* 
General Brackenbury said:—“ I am "personally of opinion 
“ that, in the present situation, it is desirable in the interests 
u of India, that impoit duties should be imposed upon 
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“ certain classes of cotton goods; but I intend to vote 
“against the amendment, as I cannot think that, as a 
“ member of the Executive Council, I should be justified 
“ in voting against the orders of her Majesty’s Government.*' 

The authority assumed by the Secretary of t State to 
direct that the members of the Legislative Council in 
India should vote, not according to, their conscience and 
convictions, but in obedience to his orders, is, I submit, 
both illegal and contrary to public morality. It may be 
remembered that in 1862, although oppressive taxation had" 
been imposed in India iti consequence of the expenditure 
and loss of revenue occasioned by the mutinies and rebellion 
of 1857-8, it was proposed to grant a large sum of money to 
Ghulam Mahomed, the son of Tipoo Sahib of Sringapatam. 
The grant had been sanctioned by the Secretary of State 
under certain influences which were then prevailing at 
home. Sir Barnes Peacock, Chief Justice of Bengal, who 
was one of the additional members of the Legislative 
Council, having inquired on what grounds the grant was to 
be made, the Government members objected to the full 
particulars of the case being submitted for the consideration 
of the Council, and proposed that the matter should be 
referred to the Secretary of State for decision. Thereupon 
Sir Barnes Peacock observed that tHe Secretary of State 
had no locus standi in that Council, which was constituted 
by an Act of Parliament, and that its members had a 
right and were bound to H iook into the expenditure of 
money raised under their sanction. 

The Secretary of State then suddenly became of opinion 
that it was inexpedient that a Judge of the High Court 
should sit in that Council; and the motion for the grant 
in question $as accofdingly adjourned until the period of 
Sir Barnes Peacock’s membership had expired. The other 
official members of the Legislative Council, who were 
salaried servants of the Government, were made to under- 
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stand the necessity of obeying its orders, irrespective of 
their legality and justice, and the standing majority o^ 
the Council is still composed of official members. 

The speeches just cited from the records of the Council 
of the Viceroy, clearly lift the veil which ordinarily conceals 
from public view the internal machinery of the great and 
costly edifice by which India is governed. Outwardly, the 
edifice is most imposing—a Governor-General receiving the 
highest salary known in the British Empire, Governors, 
Lieutenant-Governors, and Chief Commissioners pro¬ 
portionately remunerated, Executive and Legislative 
Councils apparently in deep deliberation over the actions 
and laws best suited to promote the welfare of the country; 
but the drawing aside of the curtain exposes the meagreness 
and rough structure of the internal mechanism. The 
imposing personages viewed by the public are moved in 
their respective circles, not by the dictates of their reason 
and experience, but by electric wires worked from Downing 
Street by an individual to whose sole discretion the happiness 
of the Indian people and the expenditure of the revenue 
exacted from them, have been intrusted. This individual, 
who is selected, for no special qualification for the great 
trust reposed in him,' but solely for the influence he exercises 
in party politics, is constrained, moreover, by irresistible 
surroundings, to satisfy in the first place the requirements 
of the Cabinet on which his official existence depends, and 
the claims of the British constituencies which support 
that Cabinet. 

The present exemption of Lancashire cottons from 
import duty is only one instance of an evil which spreads 
in various cfirections. The valuable Indian patronage 
enjoyed by the British Cabinet enables it*to reward its 
supporters in Parliament; and any reform which requires a 
diminution of that patronage is necessarily distasteful to 
the Government. Accordingly, for four-and-twenty years 
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the highest military authorities have declared that the 
‘maintenance of three aimies and three Commanders-in- 
Chief, while it entails much useless expenditure, is positively 
injurious to the efficieney of our military force in India; 
and a question was simultaneously raised—if the Punjab, 
the North-Western Provinces, and Oude can be administered 
by Lieutenant-Governors and Connin'ssioners, why should 
a more costly system be kept up in Bombay and Madras ? 
Both the suggested leforms involved questions of patronage, 
and were persistently ignored by the Government for 
twenty years; the former has now been taken up, but the 
latter remains shelved. 

In view of the supineness of the Government in the 
matter of reform, the member of the Indian Finance 
Committee, fiom whose speech a passage has already been 
quoted, said on the same occasion :—“ But how are we to 
“ ensure that the finances of India will be managed in the 
** future with greater care and economy ? ” The question 
was answered by himself in the following words:—“ Every 
“ effort should be made to interest the English public in the 
“ affairs of India. I believe that the high price of Indian 
“ Securities is due to the fact that investors believe that 
“ England, if anything went wrong s with the revenues of 
** India, would be, if not legally, at least morally responsible 
“ for the money that had been lent on the secuiity of the 
“ Indian revenue. Investors may have been deluded into that 
“ belief by an Act which this House unfortunately passed 
** some years since, which allows trust money to be invested 
" in Indian Securities. The investors are so numerous and 
** so widely scattered, that if their interest in India were 
11 awakened # by pecuniary considerations, tins House would 
“ soon reflect the feiing, and the Goveinment would then 
11 know that they could no longer remain passive spectators 
“ of acts of extravagance and mis-management, like those 
11 which have been described. An attempt has in vain been 
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u made to get the Financial Department to publish a clear 
u account of the loans that were raised and how they were 
* expended.” 

It might also be useful to femind investors of the 
following significant remarks which fell from the late Earl 
of Derby, in the House of Lords, on 3rd March, 1881, when 
it was suggested that the British Exchequer might, in case 
of need, come to the assistance of India for bearing the 
.expense of Lord Beaconsfield’s “ Scientific Frontier ” 
policy :—“ It will be time enough to discuss that hypothesis 
“ when it is shewn that English constituencies, chiefly 
“ composed of working men and poor men, are willing to 
" increase their burden for any such purposes. I do not 
” believe that they would agree to it.” 

III.— Some Prominent Features of the Actual 

Situation. 

While endeavouring to tide over their financial difficulties 
by taxation and loans, the Government have ventured on 
certain empirical remedies for counteracting the deprecia¬ 
tion of silver, in its adverse effect on the sale of their 
Indian Treasury drafts. The Indian mints have been 
closed and a duty has been imposed on silver imported into 
India, in the expectation that these measures, which tend 
to reduce the supply and raise the value of silver in India, 
will produce a corresponding^rise in the price of drafts 
payable in that country. It should be remembered, 
however, that the price of such drafts has hitherto been 
regulated, not by the value of silver in India, but by its 
price in * London, and that the same condition must 
continue mainly to prevail, so long as the aim and the 
basis of the bargain in question - remain unchanged. 
The dim of the Government in offering their drafts 
for sale, is to Bring home that large portion of 
the Indian revenue which is annually spent in England. 
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In earlier times the conveyance was effected by the Rupees 
themselves, or their equivalent in bullion or merchandise, 
being shipped for sale in London; and later, when thq, 
Government were precluded from trading, bullion was still 
available for the desired remittance. Simultaneously with 
these requirements of the Government, merchants wanted 
funds sent to India for the purchase of Indian produce; 
and while a part of these wants was supplied by shipments 
of European goods to India, bullion was available for the* 
remainder. Under these circumstances it suited both the 
Government and the mei chants, that the Rupees, which 
the former desired to bring home, should be made over to 
the merchants on their paying the equivalent in Pounds 
Steiling to the Government in London. This transaction 
has, for years, been earned out by means of drafts on the 
Indian Treasuries, which the Government sold at such 
rates of exchange as gave them an amount in Pounds 
Sterling at least equal to the sum which the Rupees, if 
brought over and sold in London, were likely to produce. 
On the other hand, the merchants' and all who desired 
to send funds to India, were willing to buy the 
Treasury drafts so long as they were obtainable at rates 
which would lay down fully as many Rupees in India 
as a shipment of silver purchased in London was likely to 
realise in that country—both parties taking into account 
the delay and expense attending bullion shipments. Thus 
it has been the price of silver in London, and not its value 
in India, that has ruled the rate of exchange in the sale 
and purchase of drafts payable in India. 

The additional charge which the duty nqw imposes on 
silver shipments to ^ndia may induce remitters to pay 
a somewhat higher rate of exchange for diafts, but it must 
also, by restricting the export trade of that country, 
decrease the demands for drafts, and* thereby affect the 
rate of exchange in the contrary direction. 
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Meanwhile, the experimental measures adopted cannot 
fail to cause incalculable mischief: istly, by obstructing an 
important outlet of the silver markets in Europe and 
America, and thereby tending to depress the price of silver 
in London; 2ndly, by curtailing the facilities for sending 
funds to India, and thereby hampering her Export trade on 
which her agriculture and the collection of the Land 
Revenue greatly depend ; and 3rdly, by crippling, through 
a stoppage in the free supply of currency, her internal trade 
and industry which constitute important, though indirect, 
sources of her State revenue. 

Other remedies also for the depreciation of silver have 
been discussed for the last twenty years. The introduction 
of a gold standard in the Indian currency, and the 
establishment of Bimetallism have been foremost among 
the measures advocated. The value or utility of the former 
must necessaiily depend on the cost of carrying it into 
effect; and while no reliable estimate of such cost has been 
produced, an opinion has prevailed in well-informed quarters 
that the cost, under existing circumstances, would con¬ 
siderably exceed the advantage expected to accrue from the 
measure. 

Then as legards Bimetallism, its advocates are numerous, 
and many of them influential statesmen; at the same time 
no practical means have been suggested, except an Inter¬ 
national Convention, for securing the primary condition of 
the scheme, namely, the maintenance of a fixed relative 
value between gold and silver. Lord Salisbury, who, as 
our Foreign Minister, took steps to ascertain whether such 
a Convention would receive, in its many details, the 
unanimous support needed for success, thought that the 

4 <* 

project was impracticable ,* and his ^successors in that office 
have*not declared a contrary opinion. Under these circum¬ 
stances, it is obvious that other and more immediately 
practicable means must be discovered if the imminent peril 
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of bankruptcy is to be averted. The Financial Statement 
of the Government, however, suggests no such means. 

The Indian Budget for 1894-5 shows a deficit of Rupees^ 
29,230,000, towards which it is proposed to raise Rupees 
11,400,000 by new import duties, to appropriate Rupees 
10,760,000 of the Famine Relief fund, and to retrench 
Rupees 4,050,000 from the contributions destined to the 
Provincial Governments, thus leaving Rupees 3,020,000 
uncovered. This sum, added to the deficits of 1892-3 and 
1893-4, amounting together to Rupees 26,260,000, constitutes 
an accumulated deficit of Rupees 29,280,000, which is 
to be provided for out of loans. During the debate on the 
27th March in Calcutta, it was emphatically urged on behalf 
of the Government that the financial difficulties of the 
day were due entirely to the depreciation of silver, that is, 
to a cause beyond their control; and the measures proposed 
for dealing with those difficulties are described in the 
Financial Statement as “a programme of retrenchment 
and vigilance intended to tide over a period of transition.’* 
Now these opinions betray a deplorable misapprehension of 
the crisis ; seeing that, if the present necessity of borrowing 
for ordinary expenditure is to be ascribed to the depreciation 
of silver, the crisis cannot fairly be described as “ a period 
of transition,*’ when the probabilities of the future (in view 
of the large quantity of silver stored in America, which may 
any day come on the market) point to an indefinitely 
prolonged period of depression in the value of that metal. 

Then to say that the programme of the Government is 
one of retrenchment is likewise misleading. It is true that 
the contributions to the Provincial Governments are to be 
reduced by Rupees 4,0^0,000; but the full naeaning of the 
operation will be undesstood, when it is remembered that, 
under the existing arrangement in India, the Provincial 
Governments receive from the Imperial Treasury certain 
allotments which are avowedly insufficient for their wants, 

• 16 
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but which they are authorised and ordered to supplement 
by taxation imposed within their respective territories. The 
so-called retrenchment of Rupees 4,050,000 therefore is in 
reality the imposition of Provincial and local taxes* which 
are not to appear in the Imperial Budget. 

There is also to be a retrenchment or reduction in the 
allotment for public works, from Rupees 5,000,000 to 
Rupees 3,500,000, the works to be suspended being the 
Cawnpore extension of the Lower Ganges Canal, and the 
Lucknow-Rae-Bareli railway to Benares. Works of this 
nature, when interrupted in their construction, are liable 
in India to serious injury from floods which annually 
tecur; and the following remarks of the late Professor 
Fawcett demonstrate the injury which results from such 
interruptions“ It is impossible to ascertain from the 
“ figures in the Budget to what extent a surplus is due to 
“the sudden cessation of expenditure in public works 
“ which have already been commenced, and which on the 
“ one hand cannot be abandoned without wasting the money 
“ already expended, and cannot on the other hand be 
“ suspended without adding greatly to their ultimate cost. 
“No circumstance has more powerfully promoted waste 
“and extravagance than the impulsiveness with which 
“ public works have* been undertaken, and the suddenness 
“with which their construction has been suspended.” 
{Indian Budget Debate , 6th August, 1872.) 

If we now turn to the subject of the Revenue, we find that 
a marked improvement is alleged to have taken place in the 
land revenue of 1893-4—a statement which, taken by itself, 
would indicate a prosperous state of agriculture and a 
healthy condition of that most important branch of State 
income. But a much less favourable concision is arrived 
at a % soon as the modes by which tfie increased income was 
realised are inquired into. In Assam, where the assessments 
had just been greatly enhanced, a military force had to be 
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employed, and people were shot down before the collections 
could be proceeded with. In other provinces, the attach¬ 
ment and sale of estates and farms were resorted to with 
extreme severity. In Bengal, where the land tux ft 
generally less oppressive than in other parts of India,-17,000 
estates, or shares of estates, were attached for default of 
revenue, and the Government purchased at their revenue 
sales forty-three of the estates so attached for the absurdly 
small sum of 54 Rupees (see Bengal Administration Report, 
1893). In the Ryotwari districts of Madras, the collection* 
processes were marked by still greater oppression. 

While these harsh and suicidal methods of realising 
excessive assessments may bring some temporary relief 
to an exhausted Treasury, they result in the destruction 
of much agricultural capital and in the impoverishment 
of the cultivators, and cannot therefore fail to inflict very 
serious injury on the most important source of the Indian 
revenue. 

Moreover, the alleged improvement in the land revenue 
of 1893-94 may turn out to be an error, seeing that the 
figures in an Indian Budget have sometimes been placed 
under incorrect headings, and thereby led to misleading 
conclusions. For instance, the Indian Finance Committee 
discovered, after a good deal of cross-examination, that a 
sum of £427,000, which appeared under the head of land 
revenue, was actually the accumulated proceeds of waste lands 
sold in previous years, and which, under the law authorising 
the sale, should have been employed in the reduction of 
the public debt. ** So anxious was the Government to 

manufacture a surplus that the law and every considera- 
“ tion that should influence prudent financiers or careful 
“ Statesmen? were cast to the winds. Many as have been 
“ the strange disclosures made by the Indian Finance 
“ Committee, nothing perhaps throws a more instructive 
“ light on the way in which our Indian affairs are managed, 

16—2 
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“than the confession made by official after official of 
** such appropriation of capital to income.”—(Professor 
Fawcett’s Speech, Indian Budget Debate, 1873.) 

The same mistrust of Indian Budgets has been reflected 
in the Times , a leadingarticle in which paper (November nth, 
1872), said: -— “ Notwithstanding the determined and 
“ ingenious defence fnade by the Department in London 
** whenever adverse criticism is heard in the House of 
“ Commons, we cannot bring ourselves to feel confidence in 
“ the Budgets of our successive Ministers at Calcutta. We 
“ will go further and say that men not at all given to timidity 
" look upon the financial position of India with anxiety; and 
u although fully admitting the wealth of the country and its 
“ capacity to yield large yearly sums to Government, they 
“ believe that taxation is not only becoming inordinately 
“ heavy, but that it is not imposed according to the wisest 
“ methods. We are straining ourselves in a time of peace, 
“ and no further resource has been suggested by our 
“ Statesmen beyond a tax [the income tax] which even 
** when kept down to an insignificant amount, has proved a 
M cause of irritation and misgiving throughout the 
“ country.” 

IV.—The financial Prospect in India. 

In a forecast of the proximate future, mere possibilities, 
such as an extraordinary increase or decrease in the world’s 
Supply of either gold or silver, must, for obvious reasons, 
be left out of account, and probabilities alone be considered. 
Famine, and wars undertaken for Territorial aggrandise¬ 
ment or the extension of political influence, have, during 
the last thirty-four years, greatly added to the annual 
expenditure and the permanent *debt of* the Indian 
Goveiziment, and the recurrence of similar calamities under 
present conditions, jvould most probably prove fatal to the 
financial integrity of the State. On the other hand, a cycle 
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of favourable seasons and a wise and economic administra¬ 
tion of the finances, with the maintenance of peace, might 
in a few years restore equilibrium between the income and 
the expenditure of the Indian Government. It is important 
therefore, to inquire whether a change of policy so urgently 
needed, may be brought about in the present critical state 
of things—a change from the reckless extravagance of 
the last thirty-four years, to a policy of prudence and 
economy. 

Experience, in a misguided career, has sometimes,* 
through the punishment "which recoils on the guilty, 
induced amelioration and reform; but no such wholesome 
effect can be looked for in the present case, seeing that 
those who have mismanaged the affairs of India, have no¬ 
wise, in their own persons, suffered from their misdeeds. 
Accordingly, no reform followed previous crises, and it 
would be idle to look for a contrary result from the 
present crisis, when the pernicious influences under which 
India is governed remain as powerful as they were thirty- 
four years ago. And yet the situation is more perilous now 
than it was on any of the occasions referred to. Our 
reserves are exhausted, and the appalling barrenness of our 
present resources is forcibly brought to light in the following 
remarks made by the Finance member of the Legislative 
Council on the ist March last, when he introduced the 
Indian Tariff Bill:—“ Six years ago in this Council, I 
“ showed that within about 'four years we had been called 
“ to enhance our expenditure by nearly 12,000,000 Rupees 
“ in consequence of the increase of the Army and of military 
“ measures adopted on the North-West frontier, nearly 
“ 18,000,000 Rupees in consequence of thtf annexation of 
** Upper Bur*mah, and* nearly 18,000,000 Rupees in conse- 
11 quence of the increase of exchange charges. .These 
** increases of expenditure we had met by the imposition of 
" Income Tax, by the absorption of the Famine grant, and 
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u by the curtailment of the sums assigned to provincial 
** purposes. We found ourselves then at the end of our 
** existing resources. We came before the Council, therefore, 
* to justify an increase in fhe Sajt duty, and to ask for 
“ further power of taxation, namely, in respect of petroleum. 
** I then laid before the Council a short review of current 

finance, in which I addressed myself in part to the 
•* question of the extent to which we had permitted increased 
“ expenditure in matters within our control. To-day I 
’‘‘come before the Council with a much more serious 
“ proposal, but based upon the same grounds.” 

The destitution of the Indian Exchequer is made still 
more apparent in the Financial Statement of the Govern¬ 
ment, where it is stated, at paragraph 50:—“ The means we 
“ have adopted in the Budget Estimates of nearly balancing 
“ the Revenue and Expenditure are means which will 
“ hardly be available a second time. It is at some risk that 
” we suspend even for one year the provision which we 
'* shall certainly require if a famine season comes upon us. 
” The 40 lakhs also which we obtain from the Provincial 
“ Governments exhausts for the time that source of relief 
“ from temporary difficulties.” 

The saddest feature in the case is that the Government, 
while fully conscious of the gravity of the situation, takes 
no step towards ensuring safety in the future; but looks 
to the rehabilitation of the Indian cuirency alone for relief* 
and leaves to their successors the task of providing for the 
difficulties which they themselves are aggravating by the 
neglect of economic reforms, and by additions to the public 
debt. They say“ We have just entered upon the 
u currency crisis, upon the settlement of which depends 

our future. Whether we shall b^ able to" establish our 

« 

u Ruppe at what we may call a favourable figure, is a 
” question the solution of which must practically be left to 
“ experiment. Time has not yet declared whether our 
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“ financial position is going to improve or going to 
“ deteriorate. It is a serious confession to make, but it is 
u nevertheless true, that we can do little more than watch 
“ in what direction the forces are working which will in the 
“ end bring us either security or more serious troubles than 
** any we have yet had to provide against.” (Supplement to 
the Gazette of India, 24th March, 1894, p. 364.) 

This lamentable supineness and the incessant efforts of 
the Indian Government to curtail the Jurisdiction of the 
High Courts because it interferes with the illegal processes 
by which the State income is acquired, remind us of what 
Louis XV. said to a confidant regarding difficulties which 
he decided on leaving his successor to contend with. 
“ Those long robes,” said Louis, alluding to the members of 
the Judiciary, “ would like to tutor me. The Regent was 
“ much to blame for giving them the right to make reman- 
“ strances ; they will end by ruining the State; they are an 
“ assembly of Republicans. Things, however, will last as long 
“ as I do.” Similarly, the Indian Secretary of State appears, 
from the above extracts, to have decided on leaving his 
successor in office to deal with the mischief which he 
is himself instrumental in perpetuating. 

An article in the Law Magazine and Review for 
August, 1893, has shewn how similar is the present 
state of things in India, to that which prevailed in 
Prance, as described by Baron Ferdinand de Rothschild 
in his paper in the Nineteenth Century, entitled “ The 
financial causes of the French Revolution.” A perusal 
of the article in this Review will greatly assist the reader in 
apprehending the actual position of affairs in India. One 
of the most wide-spread and sanguinary revolutions recorded 
in the annals'of the \forld sprang from the despotism and 
extravagance of the rulers of France ; and although 
its advent was clearly foreseen by bystanders, it took 
the Government entirely by surprise. Looking at the 
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remarkable similarity in the premises, it would be irrational 
to believe that the same causes will not produce the same 
effects, and that no amount of oppression and injustice 
will rouse the Indian populations to rebellion. 

J. Dacosta. 


III.—THE LATE HON. DAVID DUDLEY FIELD 
* AND THE LATE M. AUGUSTE COUVREUR. 

npHE Association for the Reform and Codification of 
the Law of Nations has lately sustained almost 
simultaneously two severe losses from the singularly thinned 
ranks of the members of the Foundation Conference at 
Brussels in October, 1873. 

David Dudley Field, one of the Founders, and a past 
President of the Association, died very suddenly from the 
effects of pneumonia, within a couple of days of his return 
from a visit to Europe, at his residence in New York, early 
in the morning of Thursday, 12th April, at the ripe age of 
eighty-nine, as we learn from the Chicago Legal News for 
14th April, 1894. 

Auguste Couvreur* one of the Founders of the Asso¬ 
ciation, died, at the relatively early age of sixty-six, 
in the morning of Monday, 23rd April, but eleven 
days after Mr. Field, at hjs recently built residence, 
254, Chauss€e de Vleurgat, Brussels, after only a couple of 
days of acute suffering from a cancerous affection which 
had been discovered some months before, but which 
had not been expected to take a critical turn so soon. 
Remembering both these men, as \ve do, taking part in 
that most interesting Foundation Conference in the Town 
Hall ef Brussels, under the presidency of Auguste Visschers, 
and with such world-famed fellow-workers as Mancini, 
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Passy, De Laveleye, Bluntschli, Bernard, Twiss, and others, 
of whom, as far as we can remember, Sir Travers Twiss 
and the present writer are almost, if not quite, the sole 
survivors among the British members, we cannot but feel af 
personal sense of loss, additional to that which will be felt 
by the Republic of Letters, in the removal from among us 
of so able a Jurist and so earnest .a Law Reformer as 
David Dudley Field, and so distinguished an Economist 
and so zealous a Philanthropist as Auguste Couvreur. 

David Dudley Field was, as the Chicago Legal News tells • 
us, the eldest of four sons, all men of mark in their after 
life, of a New England pastor, at Haddam, Conn., where 
he was born, 13th February, 1805. Of his other sons, one, 
Cyrus, as our Chicago contemporary says, made himself a 
name that was familiar in all civilised countries as the 
projector and builder of the first cable connecting Europe 
with America.* Of the others, one, Stephen J. Field, is an 
Associate Justice of the Supreme Court of the United 
States, distinguished, so we read in the Herald of Peace , 
1st May, 1894, citin g Harper's Weekly t by his aristocratic look, 
and old-fashioned courtliness of manner, while another, Rev. 
Dr. Henry Martyn Field, is a leading Editor in the Religious 
literary world of America. David was an alumnus of 
Williams College, where he graduated in 1825, his Legal 
education being carried out at Albany and New York. He 
was called to the Bar in 1828, and so soon did he enter 
upon his life work as a Law Reformer that it was “ early in 
the 30’s,” as the Chicago Legal News records, that he 
“ began an agitation for the simplification of the rules of 
practice.”* This “ agitation ” as a Law Reformer he never 
gave up, his very last literary contribution to the subject 
being a Paper for the Law Reform Congress during the 
Chicago World’s Fail’, which one of those who heard it 
read told us he considered one of the ablest that had ever 
been penned by its distinguished author. 
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We had the pleasure of numbering David Dudley Field 
among the valued American contributors to this Review, 
and his latest Article printed by us happened to be on a 
Subject eminently characteristic of the writer, viz., the 
Amelioration of the Laws of War , which will be found in our 
No. CCLXVII., for February, 1888. 

In bygone days, David Dudley Field’s presence was 
familiar to us in England at the Congresses of the Social 
Science Association, no less than at the Conferences, 

* whether in England or on the Continent, of that Associa¬ 
tion for the Reform and Codification of the Law of Nations 
which he had so largely helped to found. Our own 
invitation to the Foundation Conference of the Association, 
included both the American Invitation of 30th June, and 
the European, dated Brussels, 19th September, 1873, which 
last, bearing the heading “ Conference Internationale pour la 
reforme et la codification du Droit des Gens/’ was signed by 
one Belgian, the late Auguste Visschers, who had been 
President of the Peace Congress, Brussels, 1849, and whom 
the Conference elected as its President, and by two Americans, 
the late Hon. David Dudley Field, President of the American 
International Code Committee, and the late Rev. James B. 
Miles, Secretary, as Delegates of the Provisional Com¬ 
mittee for convenihg the Conference. At an initial 
meeting held in New York, 15th May, 1873, a Com¬ 
mittee of five had been appointed to act for the United 
States in the matter of calliiffc a meeting for consultation 
upon the best method of preparing an International Code, 
the said Committee being composed of David Dudley 
Field, LL.D., Theodore Dwight Woolsey, D.D., LJ,.D., 
Emory Washburn, LL.D., William Beach Lawrence, LL.D., 
and the Rev. James B. Miles, O.D., Secretary, who 
as such Committee, signed, on 30th June, 1873, an 
Invitation to Publicists to meet in Brussels, 10th October 
following. 
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Of the New York meeting, 15th May, 1873, the two leading 
results were istly, the formation of the American Interna¬ 
tional Code Committee, with Elihu Burritt, Charles Sumner, 
Whittier, President Porter, J. V. L. Pruyn, ex-President* 
Hopkins, of Field’s own Alma Mater , as members, besides 
Dudley Field himself, and a goodly array of other dis¬ 
tinguished American names quos perscribere longum ; and 
2ndly, the foundation of the Association for the Reform and 
Codification of the Law of Nations. 

Yet another result, we may fairly say, and scarcely less a 
leading result, was the republication, in 1876, of the famous 
Outlines of a Code of International Law , a work with which 
the name of David Dudley Field must always be associated 
no less than with his celebrated Civil Code for the State of 
New York, which has been adopted, so we learn, in as 
many as twenty-four States and Territories of the Union. 

The object at which David Dudley Field aimed in Inter¬ 
national Law is still a goal which has to be reached. The 
memory of his life-long labours may well encourage us to con¬ 
tinue the good fight which he fought, until the goal be reached. 

Auguste Couvreur, whose loss we liave to regret at an 
age when we might have hoped for some years yet of 
intellectual activity on his part, was born in Ghent in 
1828. The son of a Journalist, he himself early adopted 
Journalism as his profession, and became distinguished in 
it, as his old colleagues of the Independance Beige rightly said 
of him, because he loved it. *’* Couvreur aimait son metier 
de journaliste, et c’est pour celd qu’il y excellait {Independance 
Beige, Brussels, 24th April, 1894),” 

For twenty-five years Couvreur had been a contributor 
to that Belgian daily paper with which hfs name must 
always be associated. • For some years he had also been 
Brussels Correspondent of the Times , which recorded its 
sense of the loss sustained by his sudden and unexpected death 
in its obituary notices, on the 24th April, the very same day 
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that his Own countrymen pronounced his panegyric in the 
words above cited. But Couvreur was much more than a 
Belgian journalist and a Times Correspondent. He was an 
Economist, an ardent promoter of the study of Social 
Science, and an unflinching Liberal politician, as well as a 
veteran in Philanthropy. 

In his political character he was for twenty years, from 
1864 to 1884, a prominent member of the Belgian Chamber 
of Representatives, having been sent to the Chamber as a 
Representative for Brussels in 1864, by the votes of the 
“ jeunes libgraux,” who, as the Independance Beige says, 
were the Progressives of that day. To the Liberal cause, 
in the broad sense in which he understood it, Auguste 
Couvreur remained staunch to the last, one of his very 
latest writings being an address urging united action of all 
sections of the Party in defence of their common principles, 
which attracted considerable attention at the time, and 
will probably now have still greater effect as being his last 
political utterance. He was resolutely attached to Com¬ 
mercial freedom, and defended it warmly both by speech 
and pen. He was the promoter and long the mainspring 
of the International Association for the progress of the 
Social Sciences, whose meetings at Brussels, Ghent, 
Amsterdam, and B$roe, attracted considerable attention, 
and was one of the founders of the Association for 
Customs Reform. In this last connection he had fitly 
been named one of the Vice-Presidents of the International 
Congress on Customs Legislation and the Organisation of 
Labour, which is to meet at Antwerp in July. For several 
years he was Editoi of the Economisie Belge t founded by 
Gustave de Molinari, while in his political character he was 
so distinguished as to have been on6 of the Vice-Presidents 
of thg Chamber of Representatives.' Auguste Couvreur has 
left behind him, in^the words of his old fellow-workers, the 
reputation of “honnfete homme, . 1 . . homme de 
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travail et de conscience, .... libferal sincere et 
loyal, .... patriote d6vou£ au bien public.” 

We may add, from our own recollection of him in 1873, 
that Auguste Couvreur was also an earnest advocate of 
International Arbitration and of Peace. He had been 
associated with Cobden and the late Henry Richard, M.P., 
alike in the cause of Free Trade add in that of Peace, 
and he was fitly named a member of the Committee on 
International Arbitration appointed at the recent London 
Conference of the Association for the Reform and Codifi¬ 
cation of the Law of Nations, as was, equally fitly, David 
Dudley Field. Auguste Couvreur and Dudley Field were 
both in their several ways pacts cultores. To both of them, 
therefore, we hope, may fairly be applied that most musical 
of the Beatitudes, Beati Pacifici. 

C. H. E. Carmichael. 


IV.—FOREIGN MARITIME LAWS : V. PORTUGAL. 

Tit. II. 

Insurance against perils of the Sea. 

595. The rules laid down in Chap* I. and Chap. II., 
Sect. 1 of Tit. XV., Book II., so far as they are compatible 
with the peculiar nature of Marine Insurance and are not 
affected by the regulations «of this Title, apply to the 
contract of insurance against sea perils. 

[Book II., Tit. XV., Insurance; Chap. I., General Provisions. 

Art. 425. »A11 Insurances except Mutual ones are commercial 
as regards the insurer, whatever the object is and as regards 
the assured wl\en the objects insured are merchandize or goods 
intended to be used .in ti^de, or any business premises. 

§i. Mutual Insurances are regulated by the provisions of 
this Code so far as any commercial matters outside 
the Mutual agreement are concerned. 
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§2, Marine Insurance is specially regulated by the provisions 
applicable to it in Book III. of this Code. 

426. A Contract of Insurance must be in a written document 
‘'which constitutes a Policy of Insurance. 

§1. An Insurance Policy must be dated and signed by the 
insurer (underwriter) and must state: 

1. The name or pames of the firm, and the residence or 

domicile of the insurer. 

2. The name or names of the firm, and the status, residence 

or domicile of the assured. 

3. The subject matter insured and its nature and value. 

4. The perils insured against. 

5. The time at which the perils (insured against) commence 

and terminate. 

6. The amount insured. 

7. The Insurance Premium. 

8. And all such circumstances as may concern the insurer 

as well as all conditions agreed on by the parties. 

F. 332. 

427. An Insurance Contract is governed by the conditions 
contained in the policy which are not illegal, and m the absence 
or insufficiency of such by the provisions of this Code. 

428. An insurance may be made either for ourselves or on 
account of another person. 

§1. If an insurance is made for a person or in the name of 
a person who has no interest in the subject matter of 
the insurance, the insurance is void. 

§2. If the policy is not« declared to be on account of 
another person it is deemed to be made on behalf of 
the person making it. 

§3. If the interest of the assured is limited to a share in a 
thing which is insured in full, or to some right over 
it, the insurance is deemed to be made on account 
of all concerned, preserving to each the right to 
receive the insurance in proportion to his premium. 

■■ 429. Any inaccurate declaration as well as any concealment 
of facts or circumstances known to the assured or to the person 
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making the insurance, and which might have an effect on the 
existence or conditions of the contract, render the insurance 
void. 

§1. If the person making the declarations has acted maid 
the insurer is entitled to retain the premium. 

430. An insurer may re-insure with another person the thing 
he has himself insured, and the assured may insure his 
premium of insurance with another person. 

431. If the property in the article insured is transferred 
during the period of the insurance, the insurance passes to the 
new owner by the act of transfer of the property insured, provided 
that any matter outstanding Between the insurer and the 
original assured in connection with it is adjusted. 

Chap. II. Insurance Against Dangers. Sect. I. General Provisions. 

432. An insurance against peril may be effected : 

1. On a whole concern composed of many articles. 

2. On the whole of each individual article. 

3. On a share of each article either jointly or severally. 

4. On anticipated profits. 

5. On growing crops. 

433. If an insurance against perils is for a less sum than the 
value of the thing insured, the assured will, m the absence of 
an agreement to the contrary, be responsible for a proportional 
part of losses and damages. 

§1. If an insurance is for less than the value of the thing 
insured, the difference in value may be insured, and 
the insurer of the difference will be answerable for 
the excess, note beijjg taken of the respective dates 
of the contracts. 

§2. If all the insurances are of the same date each will be 
effective to secure the total value in proportion to 
the sum insured by each. 

434. The assured may not, under penalty &f rendering it 

void, effect a second insurance for the same time and against 
the same peril upon the same article for its full value exqept in 
the following cases:— m 

x. When the second insurance is conditional on nullity of 
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the first, or on the partial or total insolvency of the 
first insurer. 

2. When the rights under the first insurance are made over 
to the second or renounced. 

435. If the amount insured exceeds the value of the thing 
insured, the insurance is only valid up to this value. 

436. An insurance ia void if at the time the contract is made 
the insurer is aware that the risk has terminated, or if the 
assured or the person effecting the insurance is aware that a 
disaster has occurred. 

11. In the former case the insurer has no right to the 
premium, in the second he is under no obligation to 
indemnify the assured but has a right to retain the 
premium. 

437. An insurance is of no effect: 

1. If the thing insured is not exposed to the peril. 

2. If a disaster results from an inherent defect known to the 

assured and not disclosed to the insurer. 

3. If the disaster is occasioned by the assured himself or by 

a person for whom he is civilly responsible. 

4. If the disaster is caused by war or insurrection of which 

the insurer has not undertaken the risk. 

§1. In the first case the insurer has a right to half of the 
agreed premium not exceeding half per cent, of the 
amount in&ured. 

§2. The assured, within eight days of receiving infor¬ 
mation of the existence of an inherent defect in 
the thing insured which would, unless declared, 
invalidate the insurance, must give notice of it 
to the insurer, and he may declare the policy 
to be of no effect on restoring half the unearned 
premium. 

438. If the assured becomes insolvent before {he risk is ter¬ 
minated and owes the premium, the insurer may require security, 
and if* 1 it is not forthcoming may annul the contract. 

§ 1. The assured has a similar right if the insurer becomes 
insolvent or goes into liquidation. 
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439. All loss and damage that the thing insured sustains due 
to accident or circumstances beyond control of which he has 
undertaken the risk are at the charge of the insurer. 

§1. The indemnity payable by the insurer is settled by the 
value of the thing insured at the time of t the 
accident, having regard to the provisions of Art. 
448* and the following paragraphs. 

1. If the value is assessed by arbitrators nominated by the 

parties, the insurer cannot dispute it. 

2. If this has not been done, the value may be proved by 

any legal evidence. . 

§2. The assured has no right to abandon to the insurer 
things saved from the disaster, and the value of 
such things is not included in the indemnity payable 
by the insurer. 

440. The assured must, under penalty of being himself liable 
for loss and damage, give notice to the insurer of any disaster 
within eight days following that on which it occurred or on 
which he obtained information of it. 

441. An insurer who pays for injury to or loss of the things 
insured, is subrogated to all the rights of the assured against 
a third party who has caused the disaster, the assured being 
answerable for every act by which he has prejudiced such rights. 

§1. If the indemnity only covers a portion of the damage or 
loss, the insurer and the assured 1 can agree to avail 
themselves of such rights each in proportion to the 
amount due to him.] 

596. A policy of Marine Instance must state, in addition 
to the matters prescribed in Art. 426 : 

(1.) The name, description, class, nationality and tonnage 
of the’ ship; 

(2.) The name of the Commander; 

(3.) The place to which the cargo is or ought to be carried; 

(4.) The port for whidh the ship has sailed, will sail, or is 
intended to sail ; 

t * 

* This Article relates to growing crops. 

17 
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^ Tine ports at which the ship is intended to load or 
discharge or call. 

§ i. If the statements required by this Code 
cannot be made, either because the person 
making the insurance is ignorant of them or on 
account of any peculiarity in the insurance, 
other declarations must be substituted for them 
sufficient to define the object insured. 

F. 332, I. 605, II. 592, R. 550, S. 738. E. 174. 

597. An insurance against sea perils may be effected on 
all things and values that can be assessed in money that 
are exposed to the peril. 

B. 168, F. 334 (1885), G. 782, 783, I. 6o6, H. 593, 594, R. 538, 545, S. 743, 
Sc. 230. E. 17^. 

598. An insurance against perils of the sea may be made 
in time of peace or of war, before or during a voyage, for a 
whole voyage or for a fixed period, for a voyage both out 

and home, or for either singly. 

F. 335« !• 609, H. 594, S. 744. E. 177. 

599. When the captain or owner insures cargo, it can 
only be insured for nine-tenths of its actual value. 

S. 750. E. 187. 

600. Insurances are void which are made upon :— 

(1.) Wages and earnings of the crew; 

(2,) Goods which aie bottomiied for their full value and 
without the insured perils being excepted ; 

(3.) Things the trade in which is contraband by the law 
of the kingdom, am} ships, whether national or 
foreign, engaged in carrying them. 

B. 168, 176, 184, 191, F 334 (X885), 347 (1885), G. 784, 790, I. 607, H. 599, 
R. 547, S. 781. E. 190. 

601. Goods that are earned may be insured'for their full 
value, reckling their invoice price, together with the 
expenses of loading and freight, or reckoning their price 
current at their destination on arrival without damage. 

§ 1. A valuation made in the policy which does 
not *sfate on which basis it is made may be 
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referred to either of those herein defined, and 
Art. 435 does not apply to it unless the value is 
in excess of the highest price. 

B. 187, F. 332, 339, G. 790, t 6x2, H. 6ia, 613, 615, R. 551, S. 752, 754," 
Sc. 233. E. 182. 

r 

602. If the policy is silent as to the period of the risk 
taken by the insurer, it will commence and terminate as 
follows:— 

(1.) As to the ship and its appuitenances, from the time 
she weighs anchor to leave port until she is anchored 
and secured in her pert of destination. 

(2.) As to cargo, from the time the goods are taken on 
board the ship or into lighters intended to take 
them to the ship until they are landed at their 
destination. 

§ 1. If the insurance is made after the voyage has 
begun, the period of risk runs from the date of 
the policy. 

§ 2. If the discharge is delayed by the default 
of the consignee, the insurer’s lisk terminates 
thirty days after the ai rival of the vessel at her 
destination. 

B. 172, F. 328, 341, G. 827, 828, H. 624-634, I. 448, 6ox, 6xx, R. 557-559* 
S. 738 (xx). E. x68, 184. 9 

603. The liability of the insurer is limited to the sum 
insured. 

§ 1. If the subject matter of the insurance sustains 
successive accidents during the period of the 
insurance the assured must bring into account, 
even in case of abandonment, sums paid to him 
or which are due for previous accidents. 

G. 845, I. 624, Kj 568, Sc. 25'3. 

604. Unless otherwige agreed, all losses and damages 
that happen to the things insured during the period of the 
insurance by tempest, shipwreck, stranding, collision, 
compulsory change of course, voyage or ship, jettison, fire, 

. 17—2 
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unlawful attack, explosion, leakage, theft, or quarantine 
imposed, and in general by all other perils of the sea, are at 
the risk of the insurer, except such matters as those in 
•which, by the inherent quality of the thing, by law or an 
express clause in the policy the insurer is free. 

§ i. An insurer is not liable for the barratry of 
the Commander unless specially agreed, and such 
agreement will, moreover, be of no effect if a 
Commander mentioned by name is subsequently 
changed without the knowledge or consent of 
the insurer. 

§ 2. An insurer, who expressly agrees to under¬ 
take war risks without precise specification of 
them, is answerable for loss and damage caused 
to the things insured by operations of war, 
reprisal, embargo by order of State, capture and 
attack of all descriptions, by the act either of a 
friendly or inimical government, whether existing 
de jure or de facto, recognised or unrecognised, 
and in general for all incidents and accidents of 
a state of war. 

§ 3. An increase of premium stipulated for in time 
of peace for the contingency of a war or other 
event, btit the amount of which is not stated in 
the contract, will be settled by taking into 
consideration those perils, circumstances, and 
stipulations that a’re mentioned in the policy. 

B. 173, 178,184, F. 350, 352, 353, G. 824, 825, 852, 853, 1 . 610,615,616,618, 
H. 637, 640, 641, R. 539, 550 (n,), 555, S. 755, 756, 767, Sc. 248, 249. E. 186, 
192,195. 

605. Where there is a doubt as to the cause of the loss 
of the things insured it is presume^ to bave t been by perils 
of the sea, and the insurer is liable* 


B. 166, G. 865, 866, 1 . 633, H. 667, S. 798, Sc. 258. E. 215. 

606, A condemnation by a foreign Prize Court carries a 
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simple presumption of its validity in questions relating to 
insurances. 

H. 658. 

607. An insurer is not answerable for the expenses of the 
voyage, pilotage, towage, health visit, and other charges 
made on the ship on entering or leaving port, and tonnage, 
light, anchorage, health officer, and other similar charges 
on ships and cargo, unless they are of such a character as 
to be included in General Average. 

F. 354, 1 . 619, R. 572. E. 196. 

608. Every voluntary deviation in the course, alteration 
in the voyage, or change of the ship by the assured, frees an 
insurer of ship or freight from liability. 

§ 1. The provisions of this Article apply to an 
insurance on cargo where the assured has agreed 
(to the deviation). 

§ 2. An insurer in the case provided for in this 
article and in § 1 has a right to the whole 
premium if the period of the risk has commenced. 

B. 182, F. 351, G. 817, 818, I. 617, H. 638, 639, R. 572 (8), S. 756 (1), 
Sc. 255. E. 193. 

609. If the insurance is on merchandise for a voyage out 
and home, and if the ship after reaching her first port of 
destination does not load a return cargo, or only loads a 
part cargo, the insurer will only get two-thirds of the 
premium unless otherwise agreed. 

B. 186, F, 356, 1 . 620, R. 579, S. 757*. E, 198. 

6 to. When an insurance is properly made on goods to 
be carried in different ships, with special notice of the 
amount seoured on each, if the goods are, in fact, shipped 
in a less number of vessels than is specified in the 
policy, the insurer is # only answerable for the amount 
that he has insured in«the vessel or vessels which receive 
the cargo. 

§ 1. An insurer may in the -case provided for 
in the article receive half the agreed premium 
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in respect of the goods whose insurance has 
been without effect, provided always such 
indemnity does not exceed £ per cent, of their 

c value. t 

B. 194, F. 361, G. 820, 821, I. 621, H. 652, S. 759. E. 203, 

611. If the Commander is at liberty to touch at a port 
to complete or load a cargo, the insurer does not take the 
risk of the articles insured until they are stowed on board, 
unless otherwise agreed. 

F. 362, I. 622. E. 204. 

612. If the assured orders the ship to a more distant 
place than is mentioned in the policy, the insured does not 
undertake the risks of the additional voyage. 

§ 1. If on the other hand the voyage is shortened, 
by being brought to an end at a port of call, the 
insurance remains of full force. 

B. 195, F. 364, G, 817, I. 623, H. 653, R. 579, S. 763. E. 206. 

613. The clause <f free of average ” frees the insurer from 
all and every damage, except in cases which give rise to an 
abandonment. 

B. 198, I. 625, H. 646, R. 573. 

614. If the insurance is on liquids or on goods which are 
liable to deteriorate or waste, an insurer does not answer 
for losses unless the^ are caused by striking, shipwreck, or 
stranding of the ship, and also by discharging and reloading 
in a port of distress. 

§ 1. When an insurer is obliged to pay for damages 
> referred to in this Article, he may deduct the 
ordinary waste. 

Bk 185, F. 35a, 355, G. 825 (3}, I. 615, H. 643, R. 572 (8), 5-75, S. 756 (6). 
E. 197. 

615. The assured must give notice to the insurer within 
five days of the receipt of documents which Shew that the 

goods insured were exposed to the perils and were lost. 

B. 306, F. 374, G. 822, 1 . 627, H. 654, R. 560, 561,"S. 765,*Sc. 245. E. 214. 

F. W. Raikes. 



V—CURRENT NOTES ON INTERNATIONAL , 

t-AW. 

s 

Extradition. 

The functions of a magistrate committing a prisoner for 
extradition were discussed in The Queen v. Lushington , 
L.R. [1894] 1 Q.B. 420. The question was whether he 
had power, under sect. 9 of the Extradition Act, 1870, to 
order the police to take charge of articles alleged to have 
been stolen by the prisoner and brought into Court by a 
purchaser under a subpoena duces tecum , in order that they 
might be produced upon the prisoner’s trial in France. 
The Court (Wright and Kennedy, J.J.) expressed a view 
favourable to the contention that the magistrate had such 
a power, but actually decided the case upon other grounds. 

Apropos of this subject, it should be noted that new 
Extradition Treaties have very recently been entered into 
by this country with the Argentine Republic (see London 
Gazette , 1894, p. 579), Portugal (ibid., p. 1,438), and Liberia 
(ibid., p. 1,518). 

* * * 

Foreign Sovereigns and Ambassadors* 

The interesting cases of Musurus Bey v. Gadban and 
Mighell v. Sultan of Johore , which have already been com¬ 
mented upon in these Notes, ‘have now been fully reported 
in L.R. [1894] 1 Q.B., p. 533 and p. 149 respectively. The 
Court of Appeal have very recently affirmed the decision of 
the Divisional Court. 

* * * 

Foreign Judgments. 

In Crozat v. Brogden and Others, 9 Rep. 226, the .Court 
of Appeal decided that security for cos|s against a plaintiff 
who is a foreign resident out of the jurisdiction, may bj 
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obtained as well where the action is upon a Foreign 
Judgment as in any other case. Lord Esher, M.R., 
incidentally remarked that the plea raised by the defendant 
that the Judgment was obtained by the false statements of 
the plaintiff himself, was a good pflea to such an action. 

* * 

* 

Foreign. Immoveables. 

In the case of In the Goods of Tamplin, L.R. [1894] P., 
p. 39, it was sought to include a will made in English form 
r by a Testator domiciled in England disposing solely of 
Russian immoveables, in the probate of another English 
will of personalty and English realty. The former will 
was not in the form of the lex locisitds. Gorell Barnes, J., 
refused the application, and made some instructive 
comments upon the general law as to foreign immoveables 
as laid down by Lord Selborne in the familiar case of 
Freke v. Lord (barbery, L.R. 16 Eq. 461. 

* * 

* 

Contracts. 

What will probably become a “ Leading Case ” upon the 
subject of the Private International Law of Contracts was 
decided very recently by the House of Lords in the matter of 
Hamlyn <§* Co. v. The Talisker Distillery and Others (see Times 
for nth May, 1894, and W.N. for that week). The question, 
in brief, was as to whether Scotch or English Law governed 
a certain arbitration clause in $.n agreement. The clause 
was admittedly bad by Scotch Law but good by English. 
The agreement was executed in England, but one of the 
parties was a Scotch firm, and the place of performance was 
Scotland. The House of Lords, however, held that English 
Law applied, baling their decision upon the intqption of the 
parties as deducible from all the circumstances attending 
thA contract. The Judgments contain a most valuable 
and authoritative affirmation of the general principles 



QUARTERLY NOTES. 


253 


applicable to such cases laid down by the Court of 
Appeal in the Missouri case (42 Ch. D. 321). It should be 
further noted that another excellent illustration of the 
principles of Private Ipternational Law applicable to 
contracts is afforded by the very recent case of The Industrie, 
1894 (6 Reports), 31. 

• John M. Gover. 


* 

#wart£rljj Holes. 

The Public Franchise in Highways in U.S.A. 

Report of the Master in Equity in Potts v. Quaker City Elevated 

Railroad Co. 

We have been favoured by Mr. Dallas Sanders, Examiner 
and Master in Equity of the Court of Common Pleas, No. 3, 
for the City and County of Philadelphia, with a copy of his 
recent able Report to the Judges on what is even now the 
cause celebre of Potts, Wallace et al., Lippincott, Sternberger, and 
Sullivan et al. v. Quaker City Elevated Railroad Company, as 
referred to him by Court on 24th December, 1892. The 
case is, we learn, from the Master’s* letter covering the 
despatch of the Report, to be appealed to the Supreme 
Court of the State of Pennsylvania, as the identical question 
has never been decided in fhat State. Whatever may be 
the decision of the Supreme Court, we cannot doubt that it 
will endorse the opinion of the Court of Common Pleas, 
No. 3, in lls ruling on the exceptions filed by the Quaker 
City Company against the Master’s Report, when the Court, 
in discussing the exceptions, said that the able report of 
the Master relieved them of the necessity of reiterating or 
adding to their views as already expressed, when the Court 
first granted an injunction against the Company ( Public 
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Ledger t Phila,, 24th January, 1894). The learned Master, in 
order to decide the first question, whether the defendant 
Company was one that could be incorporated under the 
General Railroad Act of the State, *1868, reviews the entire 
Railroad Legislation of Pennsylvania, from the grant of the 
first Passenger Railway Charter in 1857 down to the Act of 
May 14th, 1887, “ to 'provide for the incorporation and 
government of street railway companies ” in that Common¬ 
wealth. In the course of this survey he shews, conclusively 
fo our own mind as to his, that the only powers for elevating 
or depressing Street Railroads in Pennsylvania were granted 
with a view to the special case of what are there called 
“grade crossings/’ and which we call level crossings. The 
dangers constituted by such crossings are well-known in 
this country, and we cannot therefore be astonished at 
special provision having been made by the State of 
Pennsylvania to meet such cases. But it is impossible 
logically to argue from the particular permission to elevate 
or depress in such cases a general permission to construct 
elevated Railroads, and we are therefore quite in accord 
with the finding of the Master against such general per¬ 
mission being read into the special and limited permission 
intended to provide ^or the safety of the public at level 
crossings. 

The Master appears to us clearly to shew the distinction 

taken throughout by the State of Pennsylvania between 

ordinary Railways, which carry goods as well as passengers, 

and Street Railways which carry only passengers, and are 

so restricted by their covenant with the City of Philadelphia 

in the case before him, as also in all the Judgments and 

definitions of Text-writers cited for the purpose of shewing 

• * 

what the Courts and Text-books have held to be the 
distinguishing marks of a Street Railway. 

A very subtle poiiit was attempted to be taken by the 
Quaker City Elevated Railroad Company in their answer to 
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the Bill of the plaintiffs, and that, it would certainly appear 
to any plain mind, in the teeth of their own name as a com¬ 
pany. For they denied, inter al that they were about to 

n 

“erect or operate an elevated stieet passenger railway,” 
but avened that they intended to “construct and operate a 
steam railway elevated over the surface of the street,” thus 
relying, it would seem, upon the qftestion of the motive 
power and not that of position. But the Judgments cited 
by the learned Master in his Report amply suffice to demon¬ 
strate to our satisfaction, as to his own, that the difference* 
between railroads for general traffic and street passenger 
railways consists in their use and not in their motive power, 
as per Caldwell, J., in Williams v. City Electric Street Rail¬ 
way Co., 41 Fed. Rep., 556 (1890). To the same effect, 
Booth on Railways, 8th Ed., 1893, and other authorities cited 
in the Report. On the second question before the Master, 
as to whether, granting the incorporation of the Quaker 
City Co. under the General Railroad Act of 1868, the Cor¬ 
poration would be entitled to locate its railroad upon the 
streets of Philadelphia, we understand that the latest 
edition of Wood on Railways, not published at the time the 
Master made his Report (dated 15th January, 1894), 
sustains the law of his conclusion against the Company. 
There are some singularly interesting historical features in the 
case in regard to the character of Market Street, the site of 
the proposed Elevated Railroad, and its antiquity as a public 
highway, and some very strong deliverances of the Courts 
are cited by the Master on the franchise of the Highway as 
an easement of the Public. Market Street, it is stated in 
the Report, was laid out by William Penn in 1684, under 
the name of High Street, as a highway “for the use of 
property owners and*the general public. Now a “public 
street,” said the Court, in Pennsylvania Railroad Co.'s 
appeal, 13 Harris, 160, “ is a public franchise, and cannot 
be violated except by direct legislative grant,” and, as 
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Black, J., tersely puts it in Commonwealth v. Erie and North- 
East R. Co., 27 Pa. St., 339, “a doubtful charter does 
not exist ; for whatever is doubtful is decisively against the 
Corporation.” On the sacredness of a highway, Gordon, J., 
in Pennsylvania R. R. Co. v. Philadelphia Belt Line R. R. Co., 
1 Pa. Dist. Rep. 1 S.C. (28th Dec., 1891), said in the strongest 
terms, “a highway i 3 a public franchise of the most 
important character, outranking in sacredness, primary 
right and inviolability any mere corporate franchise. It is 
An easement belonging to the entire community without 
discrimination.” We shall be greatly interested in following 
this case to the Supreme Court, and seeing whether the 
Philadelphia public are still to enjoy the franchise of the 
High Street of William Penn. 

* * * 

The Imperial Institute Tear Book, 1894. 

The new issue of the Year Book of the Imperial Institute 
deserves a passing notice at our hands, and more when 
space admits. The utility of such a volume is manifest, 
and is becoming constantly more and more widely 
recognised. The 1894 issue contains additional matter, 
both in the way of text and maps and other illustrations, 
which cannot fail to add to its value. The labour spent 
upon it by Mr. Hebb has not been spent in vain, and we 
look forward with confidence to the gradual inclusion of 
new and varied improvements. 

The growth of our Colonies leads naturally to the growth 
of Constitutional development, which will require .noticing 
in the Year Book. When a Colony passes from the 
embryonic condifion of a Crown Colony into the relatively 
full-fledged condition involved in its erection into a 
Community with a Representative Government, the fact is 
a momentous one fo$ the Mother country no less than for 
the Colony where this change has taken place. 
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Natal has thus changed, or rather, we would say, 
developed, and we hope to see the list pf such developments 
increase, as we believe them to be healthy developments, 
and likely to tend to th£ benefit of the Mother country no 
less than of the Colonies. Among Colonists themselves, 
we sometimes have to remark what may seem curious 
phases of feeling. Thus, Sir George Oibbs is lately reported 
to have proclaimed the desirableness of uniting the whole 
of Australia into one Colony, or, as he seems to have called 
it, State, under one Governor. This scheme, if it carf 
properly be so called, would, if it were to take concrete 
form, considerably alter the Australian portion of the Year 
Book. Among the various features which would admit of 
expansion in the Year Book, we may mention one which was 
suggested at the recent Intel national Medical Congress 
in Rome, namely, the Climatology of our Colonies, with 
relation more particularly to their value as Health resorts. 
Suggestions to this effect were made in the Section of 
Climatology, where the Year Book of the Imperial Institute 
was brought to the notice of the Hydrological Division of 
the Congress in a Paper by the' Honorary President for 
Great Britain in that Section, Mr. C. H. E. Carmichael, 
M.A., F.I. Inst. 
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The Law relating to Covenants in restraint of Trade. By Joseph 
Bridges Matthews, Solicitor. Sweet and Maxwell, Lim. 1893. 

The author tells us in his modestly-worded preface that he 
has been emboldened to embark upon the present venture in 
•consequence of the favourable reception accorded by the Legal 
Profession to his Manual of the Law relating to Married Women; 
and after a careful perusal of the work under review we are 
disposed to prophesy that it will fully maintain, if not further 
enhance, the writer's already acquired reputation. The treatise 
is not, as only too frequently happens, a mere congeries of 
cases strung together in chronological order, but a clear, 
succinct, methodical, and exhaustive exegesis of the doctrines 
governing this highly controversial department of Commercial 
Law. Whether we are able or not to agree with Mr. Matthews 
in the conclusions at which, after much balancing of divergent 
views, he has arrived, we cannot deny to him the credit of 
having bestowed upon his subject that painstaking research, 
analytical acumen, argumentative skill, and lucidity of 
statement which are often supposed to be the peculiarly 
exclusive endowment of the higher branch of the Legal 
Profession. % 

The critical examination to which the decisions are subjected 
and the detail in which they are compared and contrasted are 
of value, not alone in illustration of the principles enunciated, 
but as a guide to those whose occupation requires them to thread 
their way through the perplexing mazes of Judge-made law. For 
who amongst us has not had the unpleasant experience of citing 
a portion of a Judgment as conclusively decisive of the con¬ 
tention he is upholding in argument, only to be told by the 
Court that the passage cited does not precisely cover the exact 
question which came up for decision is the case quoted, and 
that therefore it is a mere obiter dictum, hawing no binding force ? 
To those so circumstanced, no less than to the student of legal 
casuistry generally, Mjr. Matthews’s Treatise will, we doubt not, 
prove useful. In a future edition it would be well to correct a 
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printer’s error on pages 61 and 159 where Cleasby, B., is made 
to take part with Lord Abinger and Baron Parke in the decision 
of Ward v. Byrne, the hearing of which occurred so long ago as 
1839. The Judgment quoted is that of Baron Gurney. TJjie 
Treatise is accompanied* by an admirable Digest, and some 
very serviceable Tables of Cases. 


A Treatise on the Foreign Powers and Jurisdiction of the British 
Crown. By William Edward Hall, M.A., Barrister-at-Law. 
Oxford: Clarendon Press. London : Henry Frowde, ancf 
Stevens & Sons, Limited. "1894. 

We have just received this new and interesting work from the 
well-known pen of Mr. W. E. Hall, whose Treatise on 
International Law is on the shelves of most students of the 
modern Law of Nations, and all that we can do at this late 
hour is to call attention to the volume as one peculiarly ad rent 
in connection with the adjourned Debate on the Uganda 
question. Mr. Hall devotes no small space to the consideration 
of the subject of Protectorates, of which he says (p. 205) that 
there is, as he believes, a “ cardinal distinction between 
protectorates of the kind which was formerly familiar, and 
those which have sprung into existence of late years in the East 
and in Africa." In fact, “ for practical purposes,” Mr. Hall 
holds, “ there is no analogy between the two sorts in the 
essential particular of the authority to # which a foreign State 
must in reason look for due provision of administrative and 
judicial safeguards of the interests of its subjects.” As far as 
we can see at present, it seems to us that, in regard to some 
points discussed in his new work, Mr. Hall scarcely does 
justice to the notice which either the same, or at least similar, 
points received in Mr. F. T. Piggott’s book on Exterritoriality , 
which formed the subject of an Article in the last number of this 
Review. This may be due to the circumstance that Mr. Hall’s 
present contribution to the Literature of this branch of Law 
was well advanced before the publication of Mr. Piggott’s 
book. In a future nupiber, we hope to be abk to give more 
adequate space to the consideration of some of the topics 
connected with the interesting subjecj of Mr. Hall’s new 
volume. 
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A Digest of Civil Law for the Punjab. By W. H. Rattigan, LL.D., 
Barrister-at-Law. Fourth Edition. Allahabad: Pioneer Press. 
1893. 

We are glad to welcome, though for the moment with but a 
few words, the new and enlarged edition now before us of our 
valued contributor’s excellent and useful Digest. The necessity 
for paying close attention to the Customary Law of India, 
which forms the basis of *Dr. Rattigan’s book, is not sufficiently 
recognised by the Official mind, which generally refuses to 
attempt to grasp the fact of its existence, and thus often makes 
ludicrous blunders in dealing with the older native races. To 
make everybody’s personal Law either Hindoo or Mohammedan 
would no doubt greatly simplify the Judicial work in India, 
whether for the High Courts or for the Courts presided over by 
members of the Civil Service. But it would be, and it is, 
wherever that course is pursued, grossly unfair to the native 
who should be neither a Hindoo nor a Mohammedan. 
Dr. Rattigan knows this, and he knows what a varied 
population, with varied histories and customs, lies at his door 
in the Punjab, as he has shewn, not only in this book, but 
also in his valuable series of Articles in the Law Magazine and 
Review. Such a book as his Digest should be undertaken by 
someone equally familiar with the Customary Law of the 
Dravidian races of Southern India. Had such a spirit as has 
been shewn by Dr. Rattigan and Mr. J. H. Nelson prevailed at 
all widely in India, we should probably not have to record the 
continued existence of such an anomaly as the judging of the 
Kullens of Southern India, a Dravidian race, by Hindoo Law, 
which, as Mr. F. Fawcett says, in an interesting Paper read 
before the Folk Lore Society, 15th November, 1893 (Folk Lore, 
MaTch, 1894), is “ as foreign to them as it would be to Maoris, 
though it is supposed to represent their customs (Heaven knows 
why I).” We ought to know what the customs of a particular 
race in India really are, before we assume that Hindoo or 
Mohammedan Law “ represents ” their ancestral customs. 
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Administration 

(l.) P. D, — Grunt of—Fund in Nome oj Deceased—Property of Applicant — 
Notice — Court of Probate Ait. (20 if 1 21 Viet,., c. 71), s. 73.—Moneys 
belonging to the mo LllGX cf tllS debased were ii, ’*'ler a misapprehension, 
paid into a savings bank account standing in the name of the deceased, 
who died upwards of six years ago. Some of f the moneys were paid in 
after the death of the deceased. Her husband knew of the account 
but did not take out administration, and left the country for America. 
Held, on motion by the mother, that the Court would not grant her 
letters of administration without notice to the husband.— In the goods 
of Ilmch, 42 W .K. 304. 

•• 

(ii.) P.D .— Grant ad Colligenda Iiona—Italian Subject — Intestacy—Relatives 
Abroad — Infant Child. — A domiciled Italian died intestate, leaving in 
England an infant child, whom he had formally declared, in accordance 
with Italian law, to be his lawful child. The deceased left brothers 
and a sister resident abroad, and possessed property in this country, 
some of whioh was perishable. The Court made a grant ad colligenda 
bona to the Italian vice-consul.— In the goods of Migazto, 70 L.T. 240. 

(iii.) Ch. D. — Legacies Vested, but not Payable — Discretionary Annuity — 
Funds Set Apart — Incomejpf—Tenant for Life and Remainderman .—The 
income of a fund set apart to answer r legacy vested, but not presently 
payable, falls into the residue as capital, and must be treated as such 
as between the tenant for life of the residue and the remainderman. 
The unapplied income of a fund set apart to answer an annuity 
payable at the discretion of trustees belongs to the tenant for life of 
the residue as income.— Peacock v. J.ncas, G3 L.J. Ch. 229; 70 L.T. 122. 
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(i.) Ch, D. — Specific Bequest to Debtor — Retainer by Executors. —Specific 
bequest of the profits of a business to be carried on by the executors. 
The executors may retain the profits against a debt due from the 
legatee to the estate.— Taylor v. trade, 42 W.R. 873. 

(ii.) P. 3D.— Will Annexed — Testatrix Qeserted by Husband — Citation. — 
Upon an application for administration with the will annexed of a 
woman who had been deserted by her husband fifteen years before her 
death, and had not heard of or from him since the desertion, held , 
that the husband might be passed over without citation.— In the goods 
of Shoo smith, L.R. [1894J P. 23; 03 L.J. P. 64. 

Adulteration 

(iii.) Q. B. D. — Article of Food — Baling Powder — Mixture Injurious to 
Health — Sale of Food and Drugs Act, 1876, i. 3.—The appellant sold a 
packet of baking powder composed of 20 per cent, of bicarbonate of 
soda, 40 per cent, of ground rice, and 40 per cent, of alum, the last 
ingredient being injurious to health. Held, that the baking powder 
was not an article of food, and that the sale was not an offence within 
the seefion above mentioned — James v. Jones, L.R. [18941 1 Q.B. 804; 
63 L.J. M.C. 41; 42 W.R. 400. 

(iv.) Q. B. D.— Certificate of Analysis—Sufficiency — Unauthorized Addition 
— Sale of Food and Drugs Act, 1875, ss. 6,18.—The certificate given by 
a public analyst of the result of his analysis, need not set out the 
constituent parts of the sample analysed, where the case is not one 
of adulteration; it is sufficient that it states the “rosult.” The 
“ observations ” which follow the result, m the form of certificate 
given in the Act, are only to be made where the case is one of 
adulteration; but the addition, in cases where adulteration is not 
charged, of “ observations ” amounting only to an expression of 
opinion, and not to a finding of fact, though unauthorised and improper, 
will not necessarily vitiate the certificate.— Bakewell v. Davis, 
L.R. [1894J 1 Q.B. 296; 69 L.T. 832. 

(v.) Q. B. D —•Prosecution — Summons—Insufficient Particulars of Offence 
— Sale oj Food and Drugs Act. 1879, °s. omission from the 

summons in/a prosecution under the Act above-mentioned of the 
particular** 'of the offence with which the defendant is charged does 
nat -xt; prive the justices of jurisdiction, hut merely entitles the 
defendant to un adjournment if the justices should consider that he is 
prejudiced by the omission.— Neal v.Devenish, L.R. [1894J 1 Q.B. 544; 
63 L.J. M.C. 78. 

(vi.) Q, B. D.— Spirits—Mixture (f Water— Cei tificate—Sale of Food and 
Drugs Acts, 1875, ss. 6 , 21; 1879, s. 6 .—A certificate of the result of an 
♦analysis of a sample of rum, stated “ I find that the sample contained 
an excess of water over and above what is allowed by Act of 
Parliament. I estimate the excess of water at 13 per cent, of the 
entire sample, J am of opinion that the sample is pot a sample of 
genuine rum.” Held, that the certificate was insufficient in that it did 
not state Qie propoition of water contained in the rum, and could not 
support a conviction.— Newby v. Sims, L.R. [1894] 1 Q.B. 478 
70 L.T. 105. • * 

Arbitration 

(vii.) a B. D. — Misconduct of Arbitrator. — In an arbitration on matters 
indispute between the landlord and the outgoing tenant of a farm, 
the arbitrators having taken evidence held a meeting on the farm, and 
received information from the tenant, without the knowledge or oonsent 
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of the landlord. Held, that their conduct was improper, and that the 
award must be set aside.— In re Arbitration between Gruson and 
Armstrong, 70 L.T. 106. 

Attachment• 

(i.) Ch. ID.— Debtors Act, 1869, * 4, subs. 3— Partner—Fiduciary Capacity. 
—One partner receiving assets of the partnership on account of himself 
and co-partners, is not liable to imprisonment as a person acting in a 
fiduciary capacity.- Pul dot ke v. Burt, L.R. [1894] Ch. 343: 
63 L.J. Ch. 246; 42 W.R 248. 

Baker 

(ii.) Q. B. D. — Obligation to Provide Scale* in Shop — Ho Summary Penalty — 
Bread Act, 1822, as. 8, 9.—The provisions of beet. !) which provide 
a summary penalty for neglect to carry a beam and scales in carts 
delivering bread, cannot be imported into sect. 8 which imposes an 
. obligation to provide a beam and scales m a baker’s shop, but imposes 
no summary penalty for failure to do so.— Bey. v. Aerated Bread Co., 
63 L. J. M.C. 67. 

Banker 

(ili.) C. A. — Bank oj England — Composition joi Loss of ltight to issue Bank- 
Notes—Sale of Business to Company — Bank Chatter Ait, 1844, 23, 24. 

—Where a banker, who is receiving an animal payment from the 
Bank of England ae compensation for the loss of the right to issue 
bank-notes, ceaBes to carry on business, the annual payment ceases to 
bo recoverable. Where four banks, two m London and two in the 
provinces, were puichased by a joint-stock company, one of the pro¬ 
vincial banks being entitled to such an annual payment, and the 
businesses of tho four hanks were carried on m the same places as 
before by the company in its own name, held, that tho banks must be 
taken to have ceased to carry on their businesses, and that the 
purchasing company was not entitled to receive the annual payment. 
— Prescott, Dimsdale, Cave, Tuguell (£ Co. v. Bank of England, 
L R. [1894] 1 Q.B. 351; 70 L.T. 7. 

Bankruptcy:-- ? 

(iv.) P. C. — Act of—Bill of Sale—Fraudulent Assignment—Jurisdiction of 
Court. —A bill of sale, including the whole of a trader’s property, given 
as security for an advance, with a promise of further assistance, made 
in good faith, to enable him to*, carry on his business, and m the 
reasonable belief that he will thereby be enabled to do so, is not a 
fraudulent assignment and an act of bankruptcy, though the leader 
was in fact insolvent at the time. The Court of Bankruptcy in 
Jamaica lias power to revoke a provisional order, or to annul an 
adjudication under sect. 151 of the Bankruptcy Law, 1879, without 
going to 'the Court of Appeal.— Administrator-General of Jamaica v. 
Lascelles, 70 L.T. 179 ; 42 W.R. 416. 

(v.) Q. B. D.~ Act of Bankruptcy—Nolice of intention to Suspend Payment — 
Costs of Solicitor apd Accountant — Bankruptcy Act, 1883, ss. 41, 43, 44.-— 
The debtor, on the advice of his solicitoi, posted a circular to his 
creditors, stating that lus “ financial difficulties ” made it desirable for 
him to consult his creditors as to his position. The circular also stated 
that a statement was being prepared by accountants to be submitted 
to the creditors. A meeting of the creditors was afterwards held, at 
which a statement was submitted, and a receiving order was after¬ 
wards made. Between the dates of tho circular and of the receiving 
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order the accountant received moneys on account of the debtor, ont of 
which he paid the solicitor a sum of £130 on account of costs, and 
retained £100 for the preparation of the statement. Held, that the 
» circular was an act of bankruptcy, and that the sums of £130 and 
£100 must be repaid to the trustee as payments made with notice of 
an act of bankruptcy. Though a trustee in bankruptcy may adopt and 
pay for services rendered to a bankrupt after notice of an aot of 
bankruptcy, where Buch services have resulted in benefit to the estate 
commensurate with the services, he must be very strict in the applica¬ 
tion of the rule.— In re Simonson; e. p- Ball, L.R. [1894J 1 Q.B. 433; 
70 L.T. 32. 

l(i.) C. A. — Appeal — Trial — Extension—Bankiuptcy Rules , 1886, rr. 180,351. 
—An order of the Court was signed by the registrar and sealed on 
December 1st, and was filed next day. Notice of appeal was served on 
December 23rd. Held, that the order was perfect when signed and 
sealed, and that the appeal was out of time. Held, also, that the 
mistakoof the appellant’s solicitor w as uot such a special circumstance 
as would enable the Court to extend the time for appealing.— E. p. The 
Trustee, tn re Hehby, 70 L.T. 144. 

(ii.) Q. B. D. — Assets — Earnings—Partner in Firm of Dentists—Personal 
Skill. —The earnings and profits of a partner in a firm of dentists do 
not fall within the rule which saves professional and personal earnings 
from passing to the trustee. Semitic, that the fact that the bankrupt 
had himself mortgaged his share of the profits and earnings, deprives 
them of the character of professional earnings.— Collins v. Ford, 
63 L.J. Q.B. 178; e. p, Rogers ; in re Collins, L.R. [1894] 1 Q.B. 425; 
70 L.T. 107. 

(iii.) Q. B. D.- -Administration of Deceased Debtoi's Estate — Discretion — 
Bankruptcy Act, 1883, s. 125.—The Court has a wide discretion as to 
granting a creditor an administration of the estate of a deceased 
insolvent debtor. An action was commenced against a firm for money 
lent, and one of the partners died on the day of service of the writ. 
Judgment was obtained against the survivors. Held, that such 
judgment did not wipe out the liability of the estate of the deceased 
partner, and that a petition by.the creditor for the administration of 
the estate of such partner ougm to be allowed, but that the proceedings 
ought, under th(L ,£U''-.uitffltanceB, to be transferred to London, the 
.y taawo 6emg appointed trustee.—75. p. Ashworth; in re Outran, 
69 L.T. 767. 

(iv.) Q. B. D .—Annulment—Bankruptcy Act, 1883, s. 35, mbs. 1.—Afriend 
of the bankrupt bought up what w r ero alleged to be all his debts, 
amounting to £1,654, for a sipgll sum, and then assigned them back to 
the bankrupt for £1,654, which sum was provided by another friend. 

^,On an application to annul the bankruptcy, the bankrupt and the 
' witnesses to the deeds filed affidavits, but the bankrupt did not attend, 
though notice of cross-examination had been given to him. Held , that 
this did not araouui to paymont m full of all his debts so as to entitle 
him to annulment; and that there was not sufficient proof that all the 
bankrupt’s debts had been bought up.— E. p. Official Receiver; in re 
Burnett, W.R. 368. 

(v.) C. A, — Appeal—Notice to Registrar—hregulapity*-Extension of Time — 
Bankruptcy Act, 1883, ss. 104 (d), 105 ($), 143 — Bankruptcy Rules, 1886 
• and 1890, r. 132.—In an appeal from an order in bankruptcy made 
in a county court, the Court ought not, except under special circum¬ 
stances, to extend the time for giving notice of appeal to the registrar 
of the county court; nor ought the omission to give such notice be 
treated as an irregularity which can be cured.— E. p. Spanish Cor¬ 
poration ; in re Vitoria, L.R. [1894J 1 Q.B. 259. 
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(i.) Q. B. D>— Bill of Sale — Payment by Instalments.—& bill of sale was 
given to secure the payment of £200, with interest at 6d. m the pound 
per month, the principal and interest to be paid by weekly payments 
of £2 6s. 2d. After receiving order made against the borrower, of „ 
which the lender was unaware, a Becond bill of sale was given in sub¬ 
stitution for the first. Held, that the second bill of sale did not canoel 
the first, and that, as the statutory form contemplated payment of 
both principal and interest by instalments, and did not define the 
number of instalments, the first bill of sale was not void.— Bar gen v. 
Hasluck, L.R. [1894] 1 Q.B. 444 ; G9 L.T. 764. 

(ii.) Q. B. D .— Consolidation of Proceedings — Separate Petitions by Partners 
— Bankruptcy Act, 3888, s. 112.—The Court has power to direct the 
consolidation of the proceedings under separate petitions by members 
of a partnership, even though the partnership had been dissolved at 
the date of the petitions, there being joint assets and joint liabilities 
still subsisting.— E. p. Official Receiver; in rc Abbott, L.R. [1894] 

1 Q.B. 442; 63 L.J. Q.B. 263; 69 L.T. 765. 

(lii.) C. A. & Q. B. D.— Disqualification — School Board Election — 
Retrospective — Bankruptcy Act, 1883, s. 32.—The section disqualifying 
a bankrupt from being electod a member of a school board is not 
retrospective, and does not apply to persons adjudged bankrupt before 
the date of the Act.— Bouike v. Nutt,, 70 L.T. 25; 42 W.R. 888. 

(iv.) C. A.— Estate of Bankrupt—Following Trust Moneys. —Trustees 
authorised a banking firm to receive £1,600, tho proceeds of debentures 
of a company which were being paid off. The bank knew that the 
moneys were trust moneys. Having other transactions with the 
company the bank did not actually receive the £1,600, but balanced 
its accounts with the company, and credited the trustoos with £1,600. 
The bank daily transferred its receipts to London, and on tho day of 
suspension of payments had a balance to its credit in London. Held, 
that there was nothing in the above transactions to show a receipt, 
either by the bank, or by its London agents, of any actual sum of 
£1,600, so as to enable it to bo followed as trust money.— E. p. Mane; 
in re Hallett, 63 L.J. Q.B. 67 ; 42 W.R. 305. 

(v.) Q. B. D. —Married Woman■—Separate Tirade—Mamed Women's 
Property Act, 1882, s. 1, subs. 5.—To bring a married woman within 
the section above-mentioned, and make her subject to the bankruptcy 
laws, it must be proved that she is carrying on a trade separately from 
her husband, and that the property in respect of which she is trading 
is her separate property. A married woman cannot be made subject 
to the bankruptcy laws in respect of a business which is by reason of 
partnership or otherwise under her husband’s control; nor whole the 
husband is liable to be sued, although as between him and his wife 
the property derived from the trade may be the wife’s property 
entire!y.-^-Jn re Heliby, 69 L.T. 864 ; 42 W.R. 218. 

(vi.) Q. B. D.— Money paid to Solicitor-Defence on Criminal Chauje —Right 
to Retain. —A solicitor agreed in writing with a person charged with 
murder to conduct his dtffence and provide the necoseary expenses for 
a lump sum, which wa» paid. Some days afterwards the client 
committed an act of bankruptcy, of which the solicitor had notice, and 
- a receiving order was made. The solicitor conducted the defence. 
The trustee applied for the return of the m<jney. Held , that the 
agreement was legal and binding, and that the solicitor was entitled 
to retain the money.— In re Charlwood; e. p. Masters, L.R. [1894J 
1 Q.B. 643. _ 
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(i-) Q. B. D.— "Partners—Separate Estate—Proof by Solvent Partner against 
Insolvent .—"Where a partnership is insolvent, and a proof is tendered 
by a solvent partner against the separate estate of an insolvent partner 
in respect of a separate debt, it may be admitted, although the dividend 
to be received from the insolvent’s^estate will increase the surplus 
which will eventually go from the solvent’s estate to pay the joint debts 
of the partnership. —In u; Head ; e. p. Head, L.R. [1894] 1 Q.B. 638 ; 
■ 68 L.J. Q.B. 200, 70 L.T. 35 

(ii.) Q. B. D ,—Preferential Payments—Debt due to Friendly Society by 
Officer-Friendly Societies Act, 1875, #, 15 (7).—The trustees of a 
friendly society are entitled, upon the bankruptcy of the Secretary, 
who was by the rales entitled to receive certain moneys due to the 
society, though bound to hand them over at once to the treasurer, to 
be paid the balance due from him in preference to other creditors; 
such moneys are m his possession by virtue of his office, though he 
ought to have handed them over at once to the treasurer.— E. p. 
The Trustee ; in re Welch, 42 W.R. 820. 


(id.) Q. B. Jj. —Proof — Debt proved in forma Bankruptcy—Revival of .—A 
debtor, in order to secure a present advance, agreed to revive a debt 
due to the lender, which had been proved for in a former bankruptcy, 
and gave promissory notes for the amount of the old debt The 
debtor again became bankrupt, and the lender sought to prove on the 
notes. Held, that the promise to revive and pay the old debt was not 
illegal; and that, as there was nothing m the circumstances of the 
case to justify the Court in supposing that the borrower did not intend 
to pay the old debt, the proof ought to be admitted .—In re Aylmer; 
e. p. Aylmer, 70 L.T. 214. 


credit 


(iv.) Q. B. D .— Solicitors ’ Costs—Employment before Petition .—A firm 
employed solicitors to investigate their affairs, and placed in their 
hands £50 to cover costs. The solicitors employed an accountant to 
examine the hooks of the firm, and paid his charges. The accountant 
was engaged before the solicitors had notice of a petition, but his 
charges were paid after such notice. The solicitor afterwards incurred 
costs m resisting the petition and in rendering other 11 - 

debtors After receiving order, i/ci^ofeause they had pledged their 
accountant’s charges out of^bgfe 0 f the petition. Held, that they 
[ the aco^^^- 0 f their own costs.— E.p. Official Receiver; 
r'efL J. Q.B. 245; 70 L.T. 34. 

Q, B. D .—Transfer of Action— Foreclosure—Bankruptcy Act, 1883, 
sTio2, subs. 4.-A trustee in bankruptcy applied for the tra msfer for 
tnal to the judge in bankruptcy^ two foreclosure actions commenced 
against the bankrupt, the mortgagor, by originating summons in the 
Chancery Division, in which the trustee had been jornedasa 
co-defendant. IMd, that as there was no question of pnontaes, but 
Slv of the validity of the mortgages, in which the trustee s Ltle could 
not be better than the bankrupt’s, the transfer ought nq,t to be made.— 
E.p. Kemp; in re Cnompagne, 69 L.T. 763. 

B. D*— Undischarged Bankrupt—Property acquired by—Second 


i.) Q. 


Bankruptcy—Riqht to Property-Bankruptcy Act, 1883, s. 44. An 
undischarged bankrupt acquired some property by ftadmg, and became 
bankrupt a second time. The trustee under the first bankruptcy 
felled to assert his title to the property until after the second 
bankruptcy Held, that the title of the trustee under the second 
bankruptcy had Attached, and that the property must be administered 
bv luuiin the second bankruptcy, without prejudice to the claim, if 
anv of th4 creditors under the first bankruptcy to rank for proof. 
E.p. Dickenson; in re Clark, JO L.T. 284. 
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Bill of Sale:— 

(i.) C. A. — Construction of Covenants—Payment of Interest—Production oj 
Receipt for Rent, d-c.—Bills of Sale Act, 1882, s. 7.—A bill of sale 
contained a covenant to repay the money lent by equal yearly, 
instalments, and a covenant to pay interest oil the “ said sum ” at a 
given rate. It also contained a covenant to produce on demand the 
last receipt for rent, rates, and taxes, followed by a proviso that the 
chattels should not be liable to seizure for any cause other than those 
specified in the section above-mentioned, which were set out in the 
deed. Held , that the covenant to pay interest must be construed to 
refer to interest on the principal sum due from tune to tune. Held, 
also that the covenant to produce receipts must be read with the 
qualification that the goods could only be seized if the failure to 
produce the receipts should be without reasonable cause.— Wear dale 
Coal and Iron Co. v. Ilodson, L.Il. [1804] 1 Q B. 598. 

(ii.) C. A .— Defeasance on Condition — Collateral Security —Bills of Sale Acts, 
1878, s. 10, subs. 3 ; 1882, s 8 .—A. and his wife assigned chattels to B. 
to secure payment of £300 with simplo interest. On the same day 
and as part of the same transaction, A.’s wife assigned to U., by way 
of mortgage, certain reversionary interests to securo €300 with 
compound interest. Held, that the mortgage operated as a defeasance, 
and not being incorporated with the bill of sale rendered it void.— 
Edwards v. Marcus, L.li. [1894] 1 Q.B. 587; 70 L.T. 182. 

(m.) Ch. D.— Description of Grantor. —A person leading the ordinary life of 
a country gentleman, but being a “ sleeping ” partner in several 
businesses, described himself in a bill of sale as “a gentleman of no 
occupation.” Held, that the description was correct, and the bill of 
sale good.— Feast v. Robinson, 70 L.T 108. 

(iv.) Ch. D.— Mortgage of Land and Machinery —Freehold and leasehold 
hereditaments were mortgaged by deed, together with all the fixed 
and movable plant, rnaclnuery, iixtures, implements, and utensils 
then and thereafter on or about the premises. The deed contained a 
covenant by the mortgagor to keep the buildings insured, and also the 
plant and machinery Held, that as the deed was not registered as a 
bill of sale, it was void as to the machinery, and that the mortgagee 
could not sell the machinery either together with or apart from the 
land.— Small v. National Provincial Bank of iingland, 4*2 W.li. 378. 

(v.) Q. B. D .—Weekly Instalments—Statutory Form. —A bill of sale for 
£200 and interest at 6 d. per pound per month, provided for the 
payment of principal and interest by weekly paymonts of £2 Os. 2d. 
There was no default clause... Held, that the bill of sale was not 
invalid for want of compliance with the statutory form, although the 
number of weekly instalments was not specified.— Hasluck v. London 
and Westminster Loan and Discount Co., 63 L.J. Q.B. 209. 

(vi.) Q. B. D. — Payment by Instalments — Default—Power to Seize—Bills of 
Sale Act, 1882,’ s. 7.—A bill of sale made the amount secured, with 
interest, payable by instalments, but did not provide for the seizure 
of the whole of the goods on default in payment oi one instalment. 
An instalment being in an:ear, the grantee, after demand of payment, 
seized the whole of thf>' goods. A receiving order waH subsequently 
made. Held, that the grantee was entitled to possession of the goods 
on default m payment of one instalment, and that the seizure was 
rightful.— E.p. Woolfe; mre Wood, L.R. [1894J 1 Q B.005; 70 L.T. 282. 

(vii.) C. A.— Term for Maintenance of Security—Covenant to ltcphue Chattels 
Worn Out—Bills of Sale Act, 1882, ««. 4, 6, 9.--A covenant m a bill of 
sale of furniture which is specifically described in a schedule, to the 
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effect that the grantor would replace articles damaged or worn out 
with others of equal value to be included in the security, is a term 
“for the maintenance of the security,” and is not a deviation from the 
statutory form.— Seed v. Bradley, L.R. [1894] 1 Q.B. 319 ; 70 L,T. 214; 
42W.R.257. 

See Bankruptcy, p. 73, i. 


Boiler:- 

(i.) Q.B.D. —“ Used Exclusively for Domestic Purposes ”—Boiler Explosions 
Acts, 1882, «. 4; 1890, s. 2.—A boiler used to heat offices or business 
premises upon which the owner does not reside, and also to supply hot 
water for cleaning the offices and for the household purposes of a 
resideut caretaker, is exempted from the operation of the Acts above- 
montiohed.— Smith v. Mullet, L.R. [1894] 1 Q.B. 192; 70 L.T. 170. 


Building Society: 

(ii.) Ch. D.— Dissolution — Priority. —The rules of a building society fixed 
the amount of each share at £12, and provided for the withdrawal of 
unadvanced members on notice. In oonsequence of losses the rules 
were altered and the shares reduced to £10. A deed of dissolution 
was afterwards executed and registered. Held, that uuadvanced 
members were bound by the rules from time to time, and therefore by 
the redaction of the sliaros, but that members who had given notice 
to withdraw, and whose notices had matured before the date of the 
deed of dissolution, were entitled to be paid in priority according to 
the dates of their notices — Barnard v. Tomon, L.JEt. [1894] 1 Ch. 375 ; 
70 L.T. 306. 


(iii.) O. A. — Withdrawal of Deposits—Available Balance Insufficient—Action. 
—The rules of a building society provided that if the available balance 
in hand should be insufficient to pay all deposit ors wishing to with¬ 
draw, they should be paid m rotation ^ , - -*■ v'/y ^ 

their notices. A depositoij^««*J*"‘ I *®“^Mrting to the prior ly ^ 
insufficient to pay him, br/»4ce T 1 ^ notlce> and the balance ‘“b 
that the fact that thewflioh an[\ action against the society. ' 

. Q.B. ^ 


« w:b. m 


(IV.) 


Q B D.— Wmdmg-up—CoMV 1 «l^wffidiiig^P of*V'buildmg society 

ISVrSlo Court, wi&>uHfc> 

under tiie Act, the judge of theOrty oi to the application, 

conMjnt and against the wlB ^°*J 1 J er ^ ls a8 a condition precedent 
referred an issue to a layman, imp b ^ly discharged his own 

hearing of such reference, and suosequen y ^ ^ply with 

order of reference owing to the re u power to order a reference 

S terms. HrM. thatasown motion vary or 
SSomly oonsenl, and as he eould not <hi «* jurisdio. 

SXee a final order olh» own ^ tod taw.-I. « 

hi Q.B. 11% 


(V,) ZlOpen Spaces Acf, 1887 *. xaZ^m^rd^ Newport 

Decision of Ch D. (** Vol. ML P-M. "■> affirmed : 

District &hool Board, L.B. [1894] 1 • 
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Charity 

( 1 .) C. A. — Gift to Foreign Objects—Public Policy. —A charitable bequest 
of a discretionary private nature m favour of the deserving poor 
persons of a foreign town, whioh can be earned out according to the 
law of the country in whioh such town is situated, is not void on the 
ground of public policy, Aor is it contrary to the Mortmain and 
Charitable Uses Aot, 1888.— Freund v. Steward, 69 L.T. 819. 

(ii.) Ch. D. — Mortmain—Corporation Stock. —Debenture stock issued by a 
municipal corporation was charged upon the borough fund and “ the 
revenues derived from all the landed proporty " of the corporation. 
Held, that it was pure personalty, and might be bequeathed to a 
charity,— Emsley v. Mitchell, 63 L..T. Ch. 254 ; 42 W.R. 375. 


Colonial Law*- 

(iii.) P. C. — Ontario— Warehouse Receipts—Negotiable Instrument. —Ware¬ 
house receipts given by a person who is not, from the nature of his 
business, a custodian for others as well as lumself, are not negotiable 
instruments within the Mercantile Amendment Act of Ontario. For 
the purposes of the Canadian Bank Act, warehouse receipts given by 
a saw miller, although Ins business may be confined to the manufacture 
of his own timber, are negotiable. The British North America Act, 
1867, gives the Parliament of Canada exclusive legislative authority 
over “ banking; ” and gives the Provincial Legislature exclusive 
authority with respect to “ property and civil rights in the province.” 
Held, that “ banking ” includes every transaction coming within the 
legitimate business of a banker, and that the provisions of the Bank 
Act dealing with the hypothecation of warehouse receipts, wore not 
ultra vires the Dominion Parliament. —Tennant v. Ihuou Bank of Canada, 
L.R. [1894] A.C. 31; 69 L.T. 774. 

(iv.) P. c.-r Ujprus — Legitimacy. — The legitimacy of a Christian Ottoman 
subject in Cyprus is to be ascertained by the Christian, and not by the 
Mahommedan law.— Parupano v. llappaz, 70 L.T. 254. 

(v.) P. C. — Queensland — Dividend Duty Act, 1890, s. 8 -- Assets in Queensland 
—Moitgage Securities. —Advances made by a company outside the 
colony on the security of real and personal property within the colony, 
held, to be assets m Queensland within the meaning of the Act, 
though the debtors did not reside in the coibny, and neither principal 
nor interest was payable m it.— Walsli v. The Queen, 70 L.T. 257. 

See Bankruptcy, p. 71, iv. 

Company:— *• 

(vi.) Ch.. D.— Alteration of Articles — Reserve Capital — Companies Acts, 1802, 
88. 16, 50; 1879, s. 5.—A company cannot contract itself out of the 
power to alter the articles. One of the articles of a company pro¬ 
vided that £4 per share should be reserve capital not to be called up 
exceptfin case of a wmding-up, and that a special resolution to that 
effeot should be passed. No valid special resolution to this effect was 
passed, and ultimately the article was repealed by ft special resolution. 
Held, that Jihis was vah<J.— Malleson v. National Insurance andOuaranlee 
Corporation, L.R. [18S&] 1 Ch. 200 ; 70 L.T. 157; 42 W.R. 249. 

(vii.) Ch. D. — Director — dontract — Declaration of Interest — Penalty — Notice. 
—The articles of a company provided that the office of any director 
should be vacated if he was interested in any contract with the 
company, without declaring his interest. Tne plaintiff was a director, 
and at a board meeting he informed the chairman, before the com- 
menoement of business, that he was “ jointly interested ” with M. in 
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a contract concerning which there was a question for discussion, but 
he did not specify the nature of his interest. The plaintiff took no 

S arfc in the business, and was recorded in the minutes as “ neutral.” 

.t a,meeting of the board, of which no notice was given to the 
plaintiff, his seat as a director was declared vacant. Ileld, that the 
plaintiff ought to have declared thfe nature of his interest in the 
contract, and that he had not satisfied the requirements of the articles; 
but that he ought to have had an opportunity of justifying himself. 
Injunction granted to restrain the company from interfering with the 
plaintiff in the discharge of his duties as a director.— Turnbull v. West 
Riding Athletic Club , 75 Ii.T. 92. 

(i.) Ch. D .— Director—Qualification Shares—Implied Contract to Take .— 
Tho articles of a company provided that the first directors might act 
before acquiring their qualification shares, but that unless they acquired 
them within one month from their appointment, they should be 
deemed to have agreed to take the same, and that the same should be 
allotted to them. It. was named as one of the first directors. The 
company was incorporated in July, 1891. On the 21st July, 1891, It. 
wrote to the company’s engineer a letter in which he referred to his 
having signed fctie articles and to a prospectus in which his name appeared 
as a director. On the 8th September, 1891, he wrote resigning his 
place on the board. The directors accepted his resignation, but allotted 
to him his qualification shares. R. never attended any board meeting, 
or otherwise acted as a director. Held, that the fact that R. had 
authorised the company by the letter of the 21st July to hold him out 
to the world as a director, and that he had allowed himself to be 
named as a first director, was evidence that he had agreed to take 
the shares, that the letter of resignation confirmed such evidence, 
and that his name ought to be on the list of contributories. —In re 
Hercynia Copper Co.; e. p. Richardson, 70 L.T. 230. 

(ii.) Ch. D .— Director--Qualification — Estoppel. —The articles of a company 
provided that the first directors should have one month from the first 
general allotment of shares to acquire tlieir.qualification ; and that a 
director should vacate his office lWft&”CSased to hold the qualification 
shares, or in the case ojji 45ifsTdirector, failed to acquire them within 
the month. C., director, had signed the memorandum for one 

applied for his qualification shares. His qualification 
shares were allotted §o him and registered in his name at the first 
general allotment without his knowledge. When he became aware of 
tho allotment he requested that his name might be removed from the 
register, and the day after the expiration of the month, sent in his 
resignation, and did not afterwards act as a director. Held, that he 
could not be fixed with construc&rve notice of the fact that his name 
was on the register, that he was not estopped from denying that he 
had applied for shares, and that he was entitled to be removed from 
the register.— E. p. Camnell; in re Printing , dbc., Co. of the Havas 
Agency, L.R. [1894] 1 Ch. 528 ; 63 L.J. Ch. 214 ; 70 L.T. 74. 

• 

(lii.) C, A .— Directors — Trustees --Limitations.-- The directors of a company 
had acted lUtrg, vires , but not fraudulently, in the investment of funds 
of the company. More than six years afterwards the liquidator of 
the oompany applied for a declaration *tfcat they bfcd committed a 
breach of trust, and were liable for the misapplication of the funds. 
Held, that the directors as trustees were protected by the Trustee 
Ac?, 1888, sect. 8, the misapplication not being fraudulent. A director 
who is not a party to a misapplication of the company’s funds cannot 
be made liable for not taking proceedings to upset the transaction 
after it is concluded.— In re The Lands Allotment Co., 70 L.T. 286; 
43 W.R. 404. 
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(i.) C. A *—Sale of Undertaking — Call—Death of Shareholder—Executors 

Notice.—A company had power to sell its undertaking. It sold its 
undertaking to another company, and, in accordance with the terms 
of sale, called up the uncalled capital and paid it to the purchasing 
company. Held, that the call was not ultra vires. The articles pro¬ 
vided for notice of calls to*be made by letter sent to the registered 
addresses of shareholders. Held, that a letter duly posted to a share¬ 
holder at his registered address was good, although the shareholder 
was dead, and the notice never reached the executors, the death of 
the shareholder not having been notified to tho company — New 
Zealand Gold Extraction Co, v. Peacock, L.R. [1894] 1 Q.B. 622; 
63 L.J. Q.B. 227; 70 L.T. 110. 

fii.) Q. B. D. — Transfer — Estoppel—The plaintiff, the holder of shares m 
the defendant company, bought other shares and took a transfer bona 
fide, but did not obtain a certificate of registration. The transfer was 
forged by the secretary. The plaintiff received two dividend warrants 
in respect of the total nurfiber of shares. The company afterwards 
refused to recogniso his title to the newly acquired shares. Held, that 
the payment of the dividends did not estop the company from denying 
the plaintiff’s title, and that the company was entitled to the return of 
the dividend paid by mistake. —Foster v. Tyne Pontoon and Dry Docks 
Co., 03 L.J. Q B. 50. 

(iii.) C. A. — Winding-up—Distribution of Surplus Assets — Companies’ Act, 
1862, s. 133.—The articles of association of a company, which was in 
voluntary liquidation, provided that in case of a winding-up, if the 
surplus assets should be insufficient to repay the whole of the paid-up 
capital, such surplus should be applied, first, m repaying to the pre¬ 
ference shareholders pro rata the amount paid up on the preference 
shares held by them at the commencement of the winding-up, so far as 
such surplus assets should extend, and that the balance of such surplus 
(if any) should be distributed amongst the ordinary shareholders. 
Held, that the “ surplus assets ” included capital not called up at the 
commencement of the winding-up; and that for the purpose of 
adjusting the rights of preference shareholders inter se, the liquidator 
ought to call up the balance uncalled up on such of the preference 
shares as had not been fully paid up.— In re Sheppard’s Com Malting 
Co.} e. p. Lowenfeld, 70 L.T. 3. 

(iv.) Ch. D. — Winding-up — Foreign Action — Injunction — Companies Act, 
1862, s. 163.—In the winding-up of an English company whose assets 
were in Brazil, a part-performed contract for the sale of the Brazilian 
assets was agreed to be sold for £36,000 An English creditor laid am 
embargo on the Brazilian asset#, by levying execution on a judgment 
of the Brazilian Court, and thereby prevented payment of the £36,000. 
He was ordered to remove the embargo on terms of a sum being placed 
to a separate account to meet any claim which he might establish.— 
In re Central Sugar Factories of Brazil, Flack's Case, L.R. [1894] 
1 Ch. $69; 42 W.R. 345. 

(v.) Ch. D.- Winding-up—Voluntary and under Supervision. —Sect. 16 
of the Companies (Winding-up) Act, 1890, applies*to voluntary liqui¬ 
dations an£ to liquidations continued under supervision, as well as to 
compulsory liquidation.— In re Stock and Share Auction and Banking 
Co,; in re Spiral Woodcutting Co.; in re HuU Land and Property 
Investment Co., 63 L.J. Ch. 245; 70 L.T. 235; 42 W.R. 300. , 

(vi.) O. A. — Winding-Up — Debenture-Holders' Action — Receiver — Official 
Receiver. —Where there are pending a debenture-holders’ action and 
also a wmdmg-up by the Court, it is proper, m general, that the 
officia l receiver should be appointed receiver for the debenture- 



8o 


QUARTERLY DIGEST. 


holders. But when some of the assets contained m the debenture- 
holders' security were of a special nature, held, that the receiver 
approved of by them should be appointed to get in such assets, the 
official receiver being appointed receiver of all the other assets.— 
British Linen Co. v. South American and Mexican Co., L.R. [1894] 
1 Ch. 108. % 

(i.) Oh. D.- Winding-up Proceeding* ■— Injunction to Restrain. — The 
defendants, the solicitors of the plaintiff company, gave the company 
formal notice demanding payment of certain promotion expenses, and 
stating “ This demand is m compliance with the provisions of the 
Oompamos Acts.” The company believed that the defendants were 
about to commence wmding-up proceedings, and sued for an injunc¬ 
tion. Held, that there was jurisdiction to restrain the presentation of 
a winding-up petition; and that in this case, as it appeared that the 
debt, if any existed, was not presently payable, an injunction ought to 
be granted. —Neic Travellers' Chambers v. Cheese db Green, 70 L.T. 271. 

Compulsory Purchase:— 

(ii.J C. A.— Public Body — Special Act — Payment in — Costs — Jurisdiction — 
Supreme Court of Judicature Act, 1890, s. 5 .—Decision of Ch, D. (see Vol. 
10, p. 39, i.) affirmed. —In re Fisher, G3 L.J. Ch. 235; 70 L.T. 62; 
42 W.R. 241. 


Contempt of Court 

(ill.) Qh. D.— Trade-Murk Case — Circular. —Ponding an action for infringe¬ 
ment of a trade-mark the plaintiff may warn the trade by circular ; 
but to introduce discussion of the merits of the action is a contempt of 
Court.— J. dc P. Coats v. Chadwick, L.R. [1894] 1 Ch. 347; 70 L.T. 228; 
42 W.R. 328.* 

Copyhold:— 

(iv.) Q. B. D. —Seizure Quousqne—Lapse of Time—Implied Admittance — 
Limitations. —Where, after tho death of the last tenant, tho lord has for 
upwards of twenty years collected quit rents from the devisees or 
customary heirs, and has neglected to make the customary death 
proclamations, or to give notice to the devisees or customary heir to 
take admittance and pay the fine, such an admittance of the devisees 
or customary heir will be implied as will bar the lord’s right to seize 
quousque. Further, such right is barred by the statutes of limitations. 
—Ecclesiastical Commissioners v. Parr, 63 L. J. Q.B. 115 ; 70 L.T. 170. 

Costs:— 

(v.) Ch. D.— Interlocutory Order — Interest—Judgments Act, 1838, ss. 17, 18, 
20 R. S. C., 1883, O. xlii., n. 14, 16. -When an interlocutory order 
directs payment of costs by A. to B., mtorest on the costs thereby 
awarded is payable as from the date of the order.— Taylor v. Roe, 
L.R. [1894] 1 Qh. 413; 70 L.T. 232. 

Oopnty Court' * * 

(vi.) Q. B. D.— Appeal — Death of Parties — Jurisdiction to add Personal 
Representatives. —Where, pending an appeal from a county conrt, one 
of the parties dies, the High Court has jurisdiction to give leave to add 
the personal representatives of such party, and no application need be 
made to the county court.—Blakeway v. Patteshall, L.R. [1894] 
l Q.B. 247. 
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(i.) 0. A .’—Practice — Jurisdiction of Registrar — Non-appearance of Defendant 
— Counter-claim — County Courts Act, 1888, s. 80— County Court Rules, 
1889, O. xxii., r. 6 —In an action on a solicitor’s bill, commenced by 
default summons m a county court, the defendant gave notice of defence 
and of a counter-cluim for negligence The case was called on during 
vacation, when the judg«? was not sitting. Tho defendant did not 
appear. The registrar gave judgment for the plaintiff, without any 
proof of the debt other than the affidavit filed with the fcnmfnons, and 
struck out tho counter-claim. On application for prohibition. Held, 
that even if the registrar was wrong in giving judgment without 
further proof, and had no jurisdiction* to strike out tho counter¬ 
claim, there was no ground for prohibition - Hooper v Hill, 
L R. [1894J 1 Q.B. 659; 70 L T. 224 ; 42 W.R. 394. 

(ii.) C. A.— Practice—Default Summons—Out of Juiisdh turn — Affidavit — 
County Couits Act, 1888, s>. 74, 86— Count ij Couit Rules, 1889, 0. v., 
rr. 9 a, 10, Appendix, Form 14a —Where the claim in a county court* 
action- exceeds £5, and the plaintiff asks leave for the issue of a 
default summons out of the jurisdiction, it is not required of him 
to swear that the defendant is not of any of the occupations or 
descriptions specified in tho order above-mentioned.— Gordon v. Evans, 
L.R. [1894] 1 Q.B. 218; 70 L.T. 70. 

(in.) Q. B. D .— Jmisdiction -Wmthuy up of Company —Writ of ft. fa — 
Officeis oj Couit Companies Ail, 1890, t. 1 Rules under Act, r. 20.—A 
company was being wound up under tho Act by a county court, and 
the judge ordeied a wnt of f. fa. to issue, adeliessed to the sheriff, 
against a debtor to the company. Held, that the writ was bad, and 
that whero a county court has the powers of the High Court, it must 
use its own officers.— In re Bassett's Plaster Co , 42 W.R. 410. 

(iv.) C. A. — Prohibition—Want of Jurisdiction Apparent — Acquiescence .—A 
lease of a farm provided for compensation to the tenant for certain 
matters outside tho Agricultural Holdings Act, 1883, and also that 
socts. 7 to 28 of the Act bhould apply to claims under the lease as well 
as under the Act. An award was made by an umpire, on the face of 
which it appeared that compensation was made for matters outside 
the Act, and an appeal therefioni was heard by the county court 
judge. The High Court made an order, which, as the tenant alleged, 
was made with consent, that the case be remitted to the county court. 
The county court judge held the award toibegood, and made an order 
under sect. 24 of the Act enforcing the award. Held, that as the want 
of jurisdiction was apparent on the face of the proceedings, the land¬ 
lord, notwithstanding any acquiescence on lus part to the exercise of 
jurisdiction, was entitled to a writ of prohibition restraining the 
county court from enforcing, that part of the award which allowed 
compensation for matters outsido the Act.— Farquharson v. Muiyan, 
L.R. [1894] 1 Q.B. 552 ; 70 L.T. 152 ; 42 W.R. 306. 

Covenant 

(v.) C. A*.— Fixtures - -Operatii c Machine] y.— The defendant was bound by 
covenant that no “ operative machinery ” should be fixed or fastened 
upon certain land, and that “ no hut, tent, shed, caravan, house on 
wheels, oi* other chattel ” should he erected or placed thereon. Held, 
that a switchback railway was “operative machinery” and x also a 
“chattel” within the meaning of the covenant.— Chamherlayne v. 
Collins, 70 L.T. 217. * • 

Criminal Law;— • 

(vi.) C. C. H.— Embezzlement — Clerk or Servant — Ditector of Company in 
Service of Company —24 <& 25 Viet., c. 96, s. 68.—Where a member and 
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director of a company Ib employed by the company at a salary, his 
position as director does not prevent his being also a servant, and he 
may be convicted of embezzling the moneys of the company.— Reg. v. 
Stuart, L.R. [1894J 1 Q.B, 310; 63 L.J. M.C. 63; 70 L.T. 44; 
42 W.R. 308. 

(i.) P. C. — Evidence — Admifsilrility—Criminal Latv Amendment Act of New 
South Wales , *. 423.—The appellants were indicted for the murder of 
an infant whom they had taken m to nurse upon payment of a small 
sum, alleging that they intended to adopt it. Held, that evidence that 
several other infants had been received by the appellants on like 
representations, and upon payment of sums inadequate to pay for 
their support for more than a short time, and that bodies of infants 
had been found buried in the gardens of houses occupied by the 
appellants, was admissible. When material evidence has been 
improperly admitted the statute above mentioned does not empower 
the Court to affirm a conviction upon the ground that there was 
sufficient evidence to support it without such improperly admitted 
evidence, urless such evidence was directed to some merely formal 
matter.— Malm v. Attorney-General for Neu South Wales*, L.R. [1894] 
A.C. 67 ; 69 L.T. 778. 

(ii.) Q. B. D. -X Z tradition — Theft — Stolen Propeity Produced by Purchaser 
— Detention—Ectraditwn Ad, 1870, s. 9.—Upon the hearing by a 
magistrate of an application for the extradition of a person charged 
with a theft committed m France, the purchaser of the property 
alleged to be stolen produced it under a subpivna duces tecum. The 
magistrate having committed the accused to await au extradition 
warrant, orally directed a constable to take charge of the property, 
that it might be produced at the trial m France The purchaser 
applied for an order under 11 & 12 Viet., c. 44, s. 5, that the property 
might be delivered to him. Held, that the magistrate was functus 
officio as soon as he had made the order for committal, and that any 
subsequent direction as to the pioperty was not an act relating to the 
duties of his office ; and that the Court had no jurisdiction to make the 
order. Held, also, that, assuming there was jurisdiction, the 
purchaser’s possessory title was diverted by the property passing out 
of his possession under the subjuvna, duces tecum, and that he was not 
entitled to the relief asked.— Hey. v. Lushmgton , L.R. [1894] 1 Q.B. 420; 
42 W.R. 411. t 

(iii.) O. C. R- Indictment — Property — Illegal Association — Embezzlement of 
Moneys.— The members of an unregistered club, having for its object 
the acquisition of gain by such members, which is illegal owing to 
non-compliance with sect. 4 of the Companies Act, 1862, are the 
beneficial owners of the propertj*of the club. It is therefore right in 
an indictment against uhe troasurer of the club for stealing or 
embezzling moneys paid to him on behalf of the club, to lay the 
property m the moneys m the individual members of the club as 
benefi< lal owners.--Reg. v. Tankard, L.R. [1894] 1 Q.B. 648 ; 
63 L.J. M.C. 61; 70 L.T 42 ; 42 W.R. 350. 

(iv.) Q. B. D.-~L ottern—Aiding and Abetting. —The appellant was convicted 
of aiding, abetting, counselling, and procuring the keeping of a lottery. 
The lottery was carried on by the sale of sweetmeats,^ certain number 
of which contained coins. The appellant supplied such sweetmeats 
wholesale, knowing the purpose for whioh they were to be used, and 

, woe proved to have urged on a retail dealer tho purchase of his 
sweetmeats on the ground that they contained more money prizes 
than those sold elsewhere. Held, that the conviction was right, and 
that the evidence that the appellant incited the retail dealer in such 
illegal dealing was evidence to support it.— Barratt v. Burden, 
63 LJ. M.C. 33. t 
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(i.) 0. C. R,— Offence against Criminal Law Amendment Act, 1885— Aiding 
and Abetting—Soliciting — Ctrl under Sixteen.—A. girl under sixteen 
cannot be convicted of aiding and abetting the commission upon herself 
of an offence against the Criminal Law Amendment Act, 1885, nor of 
soliciting and inciting a male person to commit such au offence upon 
her.— lleg. v. Tyrell, 63 L.J. M.C. 58,70 L.T. 41; 42 W.R. 254. 

Damages 

(ii.) C. A .— Assessment to Time of Assessment— Continuing Cause of Action — 
E. S. C., 1883, 0. xxxvi., r. 58.—“A oontmuing cause of action” 
within the meaning of the rule, is a cause of action arising from the 
repetition of acts or omissions similar to those in respect of which the 
action was brought. The plaintiffs obtained judgment for an injunction 
and damages against the defendants for allowing sewage to polluto 
the plaintiffs’ stream. The pollution continued, and three years 
after judgment the chief clerk assessed the damages, carrying the * 
assessment down to the date of Ins certificate. Held, that there was 
“ a continuing cause of action,” and that the damages were rightly 
assessed down to the time of the assessment.— Hole v. Chard Union , 
L.R. [1894] 1 Ch. 293; 70 L.T. 52. 

Deed 

(m.) Ch.. D. — Constrmtion—Wonh of Limitation .—An equitable estate in 
fee cannot he formally limited by deed without words of inheritance 
or their statutory equivalent .—Lovatt v. Whigton, 42 W.Ii. 327. 

Distress: - 

(iv.) Q. B. D.— Damage Feasant .—Trespassing animals may be distrained 
damage feasant, not only when damage is done to the freehold, but 
also when it is douo to other annuals.— Boden v. Eoscoe, L.R. [1894J 
1 Q.B. 608. 

Easement 

(v.) C. A.—Light—Injunction or Damages—Future Injury—Lord Cairns' 
Act, s. 2 - Special Circumstances, -See Vol. 19, p 41, ui. Held, by C. A. 
that as the plaintiff had proved lus legal right to the light, and that the 
proposed building would miringe that right, and there being no special 
circumstance disentitling him to relief, he was entitled to au injunction 
as to the threatened building, and to damages as to the completed 
building. Qv<ri e, whether the Court can give damages instead of an 
injunction in respect of threatened injury.— Mai tin v. Price, L.R. [1894J 
1 Ch. 276; 63 L.J. Ch. 209 ; 7ft L.T. 202 ; 42 W.R. 262. 

Ecclesiastical Law:— 

(vi.) Consistory Court of Chester.— The Ordinary ought not m lus 
discretion to sanction the introduction into a church of an inscription 
asking* for prayers for the soul of a deceased person.— Egerton v. All of 
Odd Eode, L.R. [1894] P. 15. 

Estoppel• *. 

(vii.) Q. B. D.— Gavelkind—Lease by Coparcener — Tenant estopped from 
denyiny Title of Heir of Grantor — Deduction of Title.— H., J, and M., 
three brothers, wore entitled to land as coparceners m gavelkind H. 
made a lease of the whole to X., who entqjed and paid rent for the 
whole to H., up to the latter’s death. J. being also dead, M. claimed 
the land as heir-at-law of his brothers. X., except as to H.’s third, 



84 


QUARTERLY DIGEST. 


set up the Statute of Limitations. Held, that X. would have been 
estopped from denying the title of H. to the whole of the land, and 
was equally estopped from denying the title of M., the heir and 
privy m blood of H. Held, also, that the mode of finding a privy in 
blood is not affected by 8 and 4 Will. IV., c. 106, which makes descent 
traceable from the last purchaser.— Week s v. lihch, 69 L.T. 759. 

(i.) Ch. D. — Matter of Record. —The A. company, owners of land, 
borrowed money on debentures seoured by a trust deed, which gave 
meetings of debenture-holders powers of compromise of claims against 
tho company The company bought the land, and covenanted to 
indemnify the A company. Meetings of debenture-holders agreed by 
speoial resolutions to compromise their claims. Certain dissentients 
obtained a decision that the resolutions were invalid, and afterwards 
sued the E. company Held, that the E. company were not estopped 
by the pievious judgment from showing that the resolutions were 
valid, for they were not parties to the previous action, and their 
covenant to indemnify the A. company did not put them in the position 
of defendants thereto; also, that they weie not “ privies m estate” 
of the A. con’pauy, as the previous judgment could not bind the land, 
and a purchaser of land cannot be estopped, as privy in estate, by a 
judgment against the vendor m an action brought after the purchase; 
and that, though the E company would have been estopped from 
disputing tho judgment in an action by the A. company suing them on 
their covenant for indemnity, it was not so in this action brought on 
totally different grounds to which the A. company were not parties ; 
and therefore that the E. company conld shew that the resolutions 
were valid to bind the dissenting minority.— Mercantile Investment and 
General Trust Co. v. Ihver Plate Trust Loan and Agency Co., L.R. [1894] 
1 Ch. 578; 70 L.T. 181; 42 W.R. 365. 

See Practice, p. 96, lii. 

Gaming 

(ii.) Q. B. D. — Agent Employed to Make Beta—Action for Money had and 
received — (faming Act, 1892, s 1 —A employed B. as lus agent to make 
bets, and B. received from the persons with whom he had betted the 
amounts of the bets won. Held, that A. could maintain an action to 
recover the arnonnts so received by B .—He Mattos v. Benjamin, 
63 L. J. Q.B. 248; 49 W.R. 284. 

(iii.) Q. B. D.- Act for the Suppression of Betting Homes, 1853, «#. 1, 3.— 
To open or keep a house or other place for the purpose of betting with 
persons resorting thereto is an offence against the Act above-mentioned. 
—Bond v. Plumb, L.R. [1894] 1 ^.B. 169; 42 W.R. 222. 

Goodwill 

(iv.) Ch. D.~ Trade Name—Business—Assignment. —John Forrest, a watch¬ 
maker in London, used to mark his goods “ John Forrest, London.” 
After his death in 1871, his administratrix sold hiB business and 
goodwill to 0., a watchmaker in London. In 1874 C. granted to S., a 
watchmaker «in Liverpool, the sole right for seven years to put the 
name “ John Forrest, London ” on his gpods. Aftei^the expiration of 
the lioenee 0. put the said name on very few, if any, of his goods. In 
1890 he assigned his estate for the benentvof creditors, and the trustee 
sold the business to X., who earned it on; and at the same time the 
trustee purported to assign to T., a watchmaker m Coventry, “ the 
name, title, and goodwill of John Forrest, London.” T. attempted to 
restrain another watchmaker from using the name on his goods. 
Held, that the action would not lie, for, assuming that C. acquired the 



QUARTERLY DIGEST, 


§5 

right to use the name in 1871, he had lost it under the licence to S M 
and had never regained it. Held, also, that even if anything had been 
assigned to T. by the trustee, it was a more right to use the name 
unconnected with any business, and being an assignment in gross, was 
invalid .—Thorneloe v. Hill, L.R. [18D4J 1 Ch. 509; 70 L.T. 124 ; 
42 W.B. 397. 


Husband and Wife, 

(i.) C. A.— Contract — Promise to Lea re Property by Will — Breach of. — A 
marriage took place on the faith of a written promiso by the husband 
to the wife that he would leave her certain real property for life. 
After the marriage he conveyod the property to a third poison Held , 
that there was a contract binding on the husband to leave the t 
property to the wife, and thSt she was entitled to tieut the conveyance 
as a breach of the contiact, and to sue for damages. —Synqr v Synge, 
L.R. (T894J 1 Q.B. 4GG; G3 L.J Q li. 202 ; 70 L T. 221, 42 W.R. 309. 

(ii.) C. A- - Matins ’ Act—Instrument “ made aftei December, 1857" — 
Will Republished .—I3y will dated in 1850 residuary estate was given in 
trust for Mrs. W. for life, and after her death for her children. 
There was a direction that the “sovcial pecuniary legacies” 
bequeathed to marned women should he for their separate nso. 
After the 31st of December, 1857, the testatrix executed a codicil 
adding to the pecuniary legacies. She died ui 1K(>8. In 18G8 one of 
the daughters of Mrs. W , with the concurrence of her husband, by 
deed acknowledged, assigned her share of the residue Held, that she 
did not become “ entitled under an instrument made after the 
31st of December, 1H57,” as she denied title undei the will, and the will 
and codicil could not for that purpose he treated as one instrument; 
held, also, that her share of the residue did not come witlun the 
words “ pecuniary legacies,” and was not given to her separate use. 
Held, therefore, that it did not pass by the assignment — Lai/bom v. 
Giover Jl'nght, L R [ 1894] 1 Ch. 303 ; 70 L.T. 54; 42 W.R 279. 

(in.) C. A .— Divorce —A Union it Release — Consideration -- The payment of 
a sum less than the arrears of alimony is not a sufficient consideration 
to support a promise to release arrears%and future payments.-- 
Underwood v. Undencood, 12 W.R 372. 

(iv.) P. D. — Dnorce—Discretional Bui - Adulteiy of Wife—Cruelty of 
Husband — Maintenance .—In a suit by the husband the jury found the 
wife guilty of adultery and the husband of cruelty, but they were not 
asked to give, and did not give?*any verdict whether the cruelty of the 
husband had conduced to the adultery of the wife The Court, being 
satisfied that the adultery had not been brought about by the cruelty 
of the petitioner, pronounced a decree nisi, but directed that it should 
not be made absolute until the petitioner had secured to the respondent 
maintenance dim sola et casta vurent - Edwards v. Edwards, L.R. [1894] 
P. 33 ; 63 L.J. P. G2; 70 L T. 39. 

(v.) P. D. — Divorce — Maintenance—Income of Despondent. —On a petition 
for maintenance by rffaife, who had obtained a decree for divorce, it. 
appeared that the husband’s income was derived from a business iu 
which he was partner Held, that he must secure maintenance for 
his wife upon the basis of one-third of the whole of liis share of the 
average profits to which he had been entitled during the three pre¬ 
ceding years, although by the partnership articles he was only entitled 
to draw a limited amount of the profits, unless with the consent of Ins 
partner.— Hanbiny v. Hanlmry, I^R. |1894] P. 102. 

G 
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(i.) C. A,.'— Divorce — Pleadings—Wife's Answer — Striking mt, —The wife, 
respondent in divorce proceedings, alleged in her answer as conduct of 
her husband conducing to her alleged adultery, certain flirtations and 
familiarities with other women. Held, that, though the allegations 
did not constitute a strong charge it was not impossible that the 
judge might consider that if the alleged facts were proved, the 
husband had by hiB neglect conduced to the wife’s adultery, and 
therefore that the allegations ought not be struck out.— Cox v. Cox, 
70 L.T. 200. 

(ii.) P. D. — Divorce — Pfuctice—Intervention oj Queen's Proctor—Leave to 
Add Charge of Adultery—Intervention of Person with whom Adultery 
Charged. —Where the (Queen’s Proctor intervened after decree nisi, 
and in the course of the trial, leave was given to add to his previous 
pleas a charge of adultery committed with L., a motion by L. for leave 
to intervene was refused.— Carew v Carew, L.R. [1894] P. 31. 

(iii.) C. A. & P. D.— Dtvoire — Wife's Costs Pendente, Lite. —On an applica¬ 
tion by a wife, pendente lite, that the husband may be ordered to pay 
her costs already incurred, and give security for her future costs, the 
judge nab a discretion, and may take into account the relative income 
of the husband and wife, and is not bound to refuse the application 
because the wife has separate property the amount of which is much 
more than is sufficient for the payment of her costs.— Allen v. Allen, 
L.R. [1894] P. 134; 42 W.R. 230. 

Infant 

(iv.) Ch. D .—Maintenance — Interest on Legacy—Conveyancing Act, 1881, 
s. 43.—The income of a sum of stock specifically bequeathed in trust 
for an infant on the contingency of his attaining twenty-one, will, on 
his attaining that age, belong to him ; and therefore it may be applied 
for his maintenance.— Clements v. Pearsall, 42 W.R. 374. 

International Law:— 

(v.) C. A. — Foreign Sovereign — Immunity—Submission to Jurisdiction—Proof 
of Independent Sovereignty. —The Court will not entertain an action 
against an independent foreign sovereign unless he voluntarily submits 
himself in that particular action to the jurisdiction of the Court. 
Such a suhmissionlcannot be made until the Court is asked to exercise 
its jurisdiction, and therefore the Court will not consider his previous 
conduct as evidence of such submission having been made. A 
certificate from a responsible Minister of the Queen as to the relations 
between Her Majesty and a foreign sovereign is conclusive in Her 
Majesty’s Courts.— Mighell v. Sultan of Johore , L.R. [1894] 1 Q.B. 149; 
70 L.T. 64. 

Interpleader 

(vi.) Q. B. D.— Sheriff—Costs— It. S.C., 1883, O. lvii., rr. 15, 10, 17. — After 
an interpleader order had been made as to goods m possession of the 
sheriff, the landlord claimed them for rent. The execution creditor 
declined to^pay the rent, the goods were distrained, the issue was not 
tried. The sheriff applied for costs rf to be pai$ by the execution 
creditor, and the execution creditor Applied for costs against the 
claimant. Held, that the execution creditor should first pay the 
sheriff’s costs, and that the claimant should pay him half the sheriff’s 
costs from the date of the claim.— Lawson v. Carter, 63 L.J. Q.B. 159. 

(vu.) 0. A .— Deposit—Forfeiture—Second Seizure—Second Deposit—County 
Ctmrts Act, 1888, s. 156.—Decision of Q. B. D. (see Vol. 19, p. 46, ii.) 
affirmed.— Haddow v. Morton, L.R. [1894] 1 Q.B. 565. 
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Joint Tenancy:— 

(i.) Ch. D. — Severance — Covenant to Settle. —A oovenant by an intended 
husband and wife to settle the wife’s after-acquired property; held, to 
effect a severance of the wife’s joint tenancy m personal estate created 
by a subsequent instrument.— Hewett. v. Hallett, L.R. [1894] 1 Ch. 862; 
63 L. J. Ch. 182 ; 42 W.R. 233. 

i 

Justices 

(ii.) Q. B. D. — Procedure — A ppeal — Becognispnce—Time. —Application to 
justices to state a case was made on the 21st September. The 
case was not stated till the 20th Decomber, and the appellant did not 
enter into his recognisance till the 21st December. Held, that Rule 
18 of the Rules of 1886 under the Summary Jurisdiction Act, 1879, 
had not been complied with.— Walker v. Delacombe, 63 L.J. M.C. 77. 

Landlord and Tenant' 

(iii.) Q. B. D.- Covenant to Repair — Breach — Underlessee — Liability for 
Costs of Surveyor , <£c.—Conveyancing Acts, 1881, #. 14, sub-ss . 1, 2; 
1892, 2, subs. 1, s 4.—An underlessee of the whole of the premises 

contained in the head lease is included in the term lessee m the 
sections above-mentioned, and the lessor m entitled to recover from 
him the costs therein specified. A lessee who, in obedience to a notice 
from his lessor, remedies the breach of covenant specified and makes 
the compensation demanded, and thereby renders unnecessary an 
application to the Court for relief from forfeiture, “ is relieved ” under 
the provisions of the Act, within the meaning of sect. 2, sub-sect. 1, of 
the second Act above-mentioned. —Ninel v. Nineteenth Cenhtn/ Building 
Society, L.R. [1894] 1 Q.B. 472; <53 L J. Q B. 106; 70 L.T. 31(5; 
42 W.R. 349. 

/ iv.) Q. B. D.— Negligence—Weekly Tenancy—Liability of Reversioner — 
Notice.— In an action for damages against,the landloid of premises let 
on a weekly tenancy by a person who has been injured by an accident 
which took place on the premises, it is a question for the jury 
whether the accident was caused by a structural defect existing at the 
time of the original letting, or whether it was caused by the neglect of 
the tenant.— Bowen v. Anderson, L.R. [189^] 1 Q.B. 104 ; 42 W.R. 236. 

(v.) Oh. D. —Notice — Telephone.— The plaintiffs made a three years’ agree¬ 
ment with the defendants for the Jure of telephonic apparatus and 
wires at a rent payable quarterly The agreement empowered the 
defendants to determine the agreement forthwith on non-payment of 
rent or breach of conditions. •The tenancy was continued by mutual 
consent after the three yoars. Immediately prior to the expiration of 
a quarter the defendants gave notice to determine forthwith, and 
subsequently demanded and received rent for the whole quarter. Held, 
that they must be restrained from acting on their notice to determine. 
—Keith, Prowse, and Co. v. National Telephone Co., 70 L.T. 276; 
42 W.R. 880. 

« 

Lands Clauses Act 

(vi.) Q. B. D . — Arbitration—Death of Umpire before Award—Costs — Sects. 
28, 84.—Under an application for compensation by a landowner 
against a railway company a statutory arbitration under two 
arbitrators and an umpire had been commenced. Subsequently, 
owing to the death of the umpire, the parties agreed to submit the 
arbitration to a sole arbitrator. Compensation exceeding the amount 
offered was awarded. Held, that the landowner was entitled to costs 

• G—2 
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from the initiation of the arbitration; that the substitution by agree¬ 
ment of a sole arbitrator m hen of the umpire, did not put an end to 
the original submission; and that the provisions as to a jury in 
default of an award did not apply if the parties had agreed to an 
alternative arrangement.— Ileg. v. Mahley-Smith, 63 L.J. Q.B. 171. 

Libel:— 

(i.) C. A.— Company—Statements Affecting Business—Special Damage — 
Public Interest .—A company has the same right of action in respect of 
a libel reflecting upon the conduct of its business as an individual has, 
and can maintain an action without proving special damage. The 
plaintiffs were a colliery company, and owned a number of cottages 
in a colliery village, which were occupied by their workmen. The 
• defendants published an article, %vhicli was one of a series dealing with 
the condition of colliery villages, and which described the village as 
being m a roost insanitary condition, and unfit for habitation. The 
village contained about 2,000 inhabitants, and was under a rural 
sanitary authoiity Held, that the mattor was one of public interest, 
upon which fair comment might be made -South Hetton Coal Co. v. 
North-Eastern News Association, L.R. [1894J 1 Q.B. 133; 69 L.T. 844; 
42 W.R. 322. 

(li.) C. A .—Privileged Communication—Solicitor Acting for Client .—A 
solicitor acting for a client in the recovery of a debt due from the 
plaintiff, wrote to an auctioneer, who was about to sell the plaintiff’s 
goods, stating that the plaintiff had committed an act of bankruptcy 
on which an order might be made against him in bankruptcy, and 
gave the auctioneer notice not to part with the proceeds of the sale. 
The plaintiff sued the solicitor for libel. Held, that as the occasion 
would have been privileged in the case of the client, it was equally so 
m the case of the solicitor, who was acting for the client in the course 
of liis ordinary duty .—Baker v. Ganich, 42 W.R. 338. 

(iii.) C. A. -Pmileye—Letter by Solicitors on behalf of Client - Copy by 
Clerk.--A. firm of solicitors, being instructed by a client to obtain 
payment of a dobt, wrote to the plamtiif erroneously believing lum to 
be the person wlio owed the debt. The letter, which the plaintiff 
complained of as libellous, was written from dictation by a clerk, and 
a copy of it was made by another clerk. Held, that the communication 
of the letter to the clerks was privileged, it being written in the 
ordinary com so of business, and the employment of clerks being 
necessary .—lioxsius v. Goblet Freres, 42 W.R 392. 

Licensing 

(iv.) Q. B. D .— Beerhouse— Fen aval — New Occupier — Unlicensed Person — 
Wine and Beerhouse Au, 1869, s. 8 — Licensing Act, 1872, s. 42.—When 
the holder of the licence of a beerhouse which has been licensed before 
and ever since May, 1869, goes out of occupation, and jhe house is 
closed, the new occupier is entitled to apply for a renewal to him of 
the licence, although he was not himself licensed before.— Symons v. 
Wedmore, L.R [1894] 1 Q.B. 401; 63 L.J. M.C. 44; 69 L.T. 801; 
42 W.R. 301. •• • 

(v.) Q. B. D. — Giant of Publican's Licence — former Conviction of Licensee 
— Jurisdiction—Beer House Act, 1840, s. 7 —Wine (Refreshment) Act, 
1860, s.7 — Licensing Act , 1872, s. 60 —Inland Revenue Act, 1880, s. 43, 
sub**. 2.—An applicant for a full publican’s licence had been convicted 
of selling spirits without a licence. The licensing justices, however, 
granted him authority to hold “ any excise hoences that may be held 
by a publican.” He took oat an excise spirit licence, under which he 
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might also sell beer or wine by retail. Held, that the justices had not 
exceeded their discretionary jurisdiction, as there was nothing in the 
Acts to disqualify the applicant from holding a spirit licence; but the 
Court expressed no opinion as to whether or not the licensee would 
expose himself to penalties by selling wine or beer.— Ret), v. Roper, 
(S3 L.J. M.C. 68. f 

(i.) H. Ti.~ Quarter Session#—Practice—Court Equally Divided -UleJutnse 
Act , 1828, 8. 9.—Whei’e, on an appeal from licensing justices, the Court 
of Quarter Sessions is equally divided, the decision appealed against 
must be affirmed -E p. Evans, L.R. [1894] A.C 16; 70 L.T. 45. 

11 .) H. L .—Quarter Session# Practice—licelhouse—Giomuls oj Refusal — 
32 dr 33 Viet, c. 27, s. 8.—Where licensing justices refused an applica¬ 
tion for the renewal of a beerhouse licence, without specifying, as they 
were required to do, upon which of the grounds mentioned m the 
above-mentioned section they refused it, and the applicant appealed 
to Quarter Sessions ; held, that he was not entitled to a renewal as a« 
matter of course, but that the Court of Quarter Sessions could go 
into the merits of tho case on the appeal, without further adjournment, — 
E. p. Gorman, L.R. [1894J A.C 23; 70 L.T. 46. 

(iii.) Q. B. D.— Offence—Pei mitt in a Drunkenness— Knou ledge- -Lit ensing 
Act, 1872, s. 13.—A licensed person cannot bo convicted of permitting 
drunkenness to take place on lus premises, where the evidence shews 
that a person was in fact on the premises drunk, but the licensed 
person did not know that such person was drunk.— Somerset v. Wad 4 , 
L.R. (1894] 1 Q.B. 674 ; 42 W.R. 399. 

Limitations 

(iv. Q. B, D.—7 \me at irhich Statute Jteyins to Run--Ambassador--Immunity 
of Absence Beyond Sea#--Return. —While the ambassador of a foreign 
State is in this country and accredited to tho Sovereign, the Statute 
does not begin to run against his creditors. The immunity of an 
ambassador from process of the Court extends for such a reasonable 
period after he haH presented his letters of recall as is necessary to 
enable him to wind up his official business and return to his own 
country, although Jus successor may have been appointed. The Statute 
does not begin to run against Ins creditors during buch period. The 
Rules of Court which permit service abroad do not affect the right of 
a plaintiff under 4 & 6 Anne, c. 16, in cases to which that Statute 
applies, to bring his action against a defendant after lus return from 
beyond the seas.— Musurus Bey v. Uadban, L.R. [1894] 1 Q.B. 533. 

(v.) C. A.— Receipt by Agent —Fraud of Agent—Claim Against Principal- 
Trustee Act, 1888, 8. 8.—Decision of Ch. D. ( see Vol. 19, p. 14, v.) 
affirmed.— Thorne v. Heard, 42*W.R. 274. 

See Company, p. 78, iii. Copyhold, p. 80, iv. Trustee, p. 107, iv. 

Local Government:— 

(vi.) Q B.*D. — Justices' Clerk - Salary—Lot al Government Art, 1888, «. 84. 
—A county council, winch claims the fines levied by justices of a non- 
quarter sessions borough, having a separate commission of the peace, 
is liable to 4 >ay the anbury of the clerk to the borough justices.— County 
Council of V 01 nwull \*Town Count il of Tntio, 63 L J. M.C. 60. 

(vii.) Q.B.D. — New Sti ect— it tdth—Laying Out -Rye-Law — Construction.—- 
A bye law made under sect. 157 of the Public Health A*ct, 1875, 
provided that every person who should lay out a new street exceeding 
100 feet in length, should layout tho samo*as a carnage way, with 
footways, and of a width of not less than tlnrty-Bix teet. G. was 
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lessee of a piece of ground, together with a right Of way over the 
adjoining road, which was fifteen feet wide, for a distance of more than 
100 feet. He began to build two houses on the ground of which he 
was lessee, but did not widen the road to thirty-six feet. Held , 
that begin ni ng to build the houses did not amount to laying out a new 
street, and that G, had not infringed the bye-law. —Gozett v. Maldon 
Sanitary Authority, L.R. [185)4] 1 Q.B. 327. 

(i.) Q. B. D.- Hates—Lighting Hate — Goal Mine* —“ Land ”•— l J oor Jlelief 
Act, 1601.— Coal mines are not “land,” but are “property {other than 
land) rateable to the ^relief of the poor” witlim the meaning of sect. 
33 of the Lighting and Watching Act, 1833, and are therefore liable 
undor that section to be ratal at the higher rate.— Thurshy v. Church¬ 
warden# of linerchpe-u ith-Extwistle , L.R. [185)4] 1 Q.B. 567. 

(ii.) Q. B D -—Sewer —Public Health Act, 1875, s. 4.—A drain passing 
•through private land, but receiving the drainage of more than one 
house, is a “ sewer ” within the Act.— Travis v. Utley, L.R. [1894J 
1 Q.B. 233 ; 63 L.J. M.C. 48; 70 L.T. 242. 

(iii.) Ck. D. —Sewer in Private Street—Surface Water Drain—Acceptance by 
Local Authority—New Sewer—Liability — Public Health Act, 1875, 
as. 13,15, 21, 23,160, 257.—In 1885 plans for seven proposed houses m 
part of a private street were submitted to and approved of by a local 
board. The plans shewed certain surface and slop-water drains 
leading into a pipe. The houses were built and the drams made, the 
pipe being connected with a sower in an adjoining street. There waB 
no express approval or disapproval of the dram by the local board, 
and it became vested in them on completion. Other houses were 
subsequently built along tlic private street, and in 1890 the local board 
required the frontagers to sewer the street They did not do so, and 
the board did the work. Held, that the sanction given to the plans 
did not amount to an approval of the drain as a sewer for part of the 
street, and that the frontagers were liable for the expenses of making 
the new sewer.- -Hamlsworth Local Hoard v. Taylor, 69 L.T. 798. 

(iv.) Q. B. D.— Use of Fire Engines — Expenses of — “Owner" — Town Police 
Clauses Act, 1847, «. 33.—The expenses incurred by commissioners in 
sending engines outside their limits for extinguishing fires are to be 
borne by the “ owners ” of land or buildings as dofined by tlio Public 
Health Act, 1875, and the definition does not include an occupier as 
tenant from year to year.— Sale v. Phillips, L.R. [1894] 1 Q.B. 349 
63 L.J. M.C. 79. 

Lunatic 

(v.) Ch. D .— Partition—Person of* Unsound Mind - - Foreign Asylum — 
Committee—Order for Sale—Declaration that Lunatic is a Trustee — 
Partition Act, 1868, s. 7— Vrnstee Act, 1850, ss. 9, 20, 30.—An order for 
sale had been obtained m a partition action, and the certificate found 
that a person of unsound mind, not so found, was entitled to a share 
as tenant m tad. He was confined m an asylum in America, under 
an order of the American Court, and a committee of his property had 
been appointed by that Court, who declined to convey the lunatic’s 
property in this country, but offered to abide by any order of the 
English Court. The lunatic was a defendant in the partition action 
by his guardian ad litem. Held, that the lunatic might be declared a 
trustee of his share, and the chief clerk was appointed to convey the 
lunatic's sbare to a purchaser in fee; but the proceeds of sale of the 
share were to be .paid into Court and to remain subject to the same 
uses to which the lunatic’s share was subject before the sale.— 
Caswell v. Shee **, 69 L.T. 854. 
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Harried Woman 

(i.) Ch, D. — Will — Appointment—General Power—Separate Estate—Married 
Women’s Property Act, 1882, ». 1, sub-ss. 3, 4, s. 4.—Property appointed 
by a married woman by will under a general testamentary power, 
becomes at her death liable for her “ debts and other liabilities,” even 
though she had no soparate estate when she contracted them.— 
Wilson v. Ann, L.R. [1894] 1 Ch. 549 ; 70 L.T. 273. 

See Bankruptcy, p. 73, v. * 

Master and Servant 9 

(ii.) Q. B. D.— Accident earned by Street Music — Salvation Army.— In an 
action against the defendant for injuries sustainod owing to a horse 
being frightened by a Salvation Army band, held, that in the absence 
of evidence to shew what was the relationship between the bandsmen 
and the defendant, it could not be'mferred that they were his servants 
or acting under his authority.— London General Omnibus Co. v. Booth, 
63 L.J. Q.B. 244. 

(id.) P. C. — Common Employment —The appellants contracted with a 
stevedore to unload their ship, and the contract provided that the 
owners should provide for each hatch one wmoh-driver and one hatch- 
man. The respondent, who was employed by the stevedore, was 
injured by the negligence of one of the hatch-men. Held, that the 
respondent and the hatch-man were not in a common employment, and 
that the appellants were liable for the negligence of the hatch-man.— 
Union Steamship Co. v. Claridye, 70 L.T. 177. 

(iv.) P. C. — Liability—Scope of Employment. — Held, that the defendants 
were liable for the act of a contractor who had lit a fire on their land, 
which hod spread to the plaintiff’s land, although such contractor in 
doing so had contravened special stipulations contained m such 
contract relative to the time at which the fire should be lit. To 
escape liability it would have been necessary for the defendants to 
shew that the act was that of a trespasser, and was not within the 
scope of his employment.— Black v. Christchurch Finance Co., L.R. [1894] 
1 A.C. 48 : 70 L.T. 77. 

(v.) C. A .—Access for Workman to Work -Refusal to Use Access—Absenting 
from Work — Employers and Workmen Act, 1875.—Decision of Q. B. D. 
(see Vol. 19,p. 16,iii.) affirmed.— Bowes rt Partners v. Prm,L.R. [1894] 
1 Q.B. 202 ; 63 L. J. Q.B. 165 ; 70 L.T. 116; 42 W.R. 340. 

Medical Practitioner•• 

(vi.) C. A. —“Professional Infamy ’’—Medical Act, 1850, s. 29 —Judicial 
Inquiry — Bias. —If a medical man in the exercise of his profession 
does something which may reasonably bo considered disgraceful or 
dishonourable by his professional brethren of good repute and com¬ 
petency, ho is guilty of infamous conduct within the section above- 
mentioned. A member of the General Medical Council attending an 
inquiry held at the instance of the Medical Defence Union, had been 
a member of that Uniqn, but had lesignod before the inquiry took 
place, and had taken no part in preparing the case against the medical 
man. His resignation had not, by the rules of the Union, taken effect 
at the time of the inquiry. Held, that the decision of the General 
Medical Council was not invalidated by the presence of such member, 
and that the Council was right in holding thatathe medical man had, 
by certain advertisements, been guilty of professional infamy. 
Allinson v. General Medical Council, 42 W.R. 289. 
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Metropolis Management:— 

(i.) Q. B. D -—Building Line--Metropolis Management Act, 1802, x. 75 .—In 
1890 the appellant's lessor began to build a shop in accordance with 
deposited plans, and discontinued building when the walls were about 
twelve feet lngb. There were then no buildings in the street. In 
1892 lie built a row of houses on thq,saine side, standing further back 
than the shop. In 1893 the appellant, having taken a lease of tho site 
of the shop, without the consent of the respondents continued the 
erection of the shop. The building lino was afterwards fixed to be the 
line of the houses. Held, that the appellant was not entitled to 
continue the building of the shop in advance of the building line 
without leave, and that an order to demolish such part as was in 
advance of the hue vias rightly made .—Wen don v. London County 
Council, L 11 N894| 1 QB. 227; 03 L J. M.C. 44; 70 L.T. 94; 
42 W.R. 370. 

(ii.) Q. B. D.— J kidding—Ihuldcr Erecting—Notice to — Completion — Metro¬ 
politan Building Act , 18.7'), as 45, 40. -A justice has no jurisdiction to 
make an order under sect, hi upon a builder who has completed the 
building and given up possession of it# although he was engaged m 
electing it at the time that notice under sect. 45 was served on 
him.— Walhn v, Ltstei, L.R. [1894J 1 QB. 312; 03 L.J. M.O. 44; 
42 W.R. 318 

(iii.) Q. B. D.— Flagging Footway -Expenses of—Metropolis Management 
Act,* 1890, s. 1.—The expenses of flagging footways are to be borne by 
the owners of the houses and laud on both sides of the road or street, 
or on both Bides of the section of the road or street, m which tho 
footway is situate.- Paddington Vestiyv. Ninth Metropolitan Railway 
and Canal Co., L K. [1894] 1 Q II. 0.13 ; 42 W 11. 223. 

{iv ) Q. B. D. - A’ ew St retti >— F ipeases ol Pacing —Cemetery Company. —A 
cemetery company incoi porated by Act of Parliament and empowered 
to sell tlio exclusive right of burial m vaults in perpetuity or for 
limited periods are not exempt fiom payment of their apportioned 
share of the cost of paving a new street on which their land abuts, 
upon the ground that their lam I is not in fact let at a rack-rent, or 
that the restrictions on tho sale of the consecrated portions of it place 
it extra commerciwn — Vestry of St. Giles,, Camberwell v. London Cemetery 
Company, 63 L.J. M.C. 74. 

(v.) C. A. - Repairs of (Road— Necessity of Works—Metropolis Management 
Act, 1890, s. 3.—Decision of Q. B. D. (see Vol. 19, p. 50, in.) affirmed.— 
Stroud v. Wandsworth Board of Work s, 70 L.T. 190; 42 W.R. 356. 

Mortgage 

(vi.) Ch. D.— Solicitor — -Mortgagee—Jfrofit Costs — Agent—Clogging Redemp¬ 
tion-Settled Account - - lie-opening, —A solicitor-mortgagee cannot, 
without express agreement, charge the mortgagor with any profit 
costs, either for work done as solicitor for the mortgagor in respect of 
the mortgage, or, wheie (he mortgage is of a life interest, for collecting 
and distributing the income of the property as agent for the mortgagor; 
but, semble , that the paituerof such solicitor may receive remuneration 
for Ins trouble. A covenant in a mortgage of a life interest to the 
mortgagor’s solicitor for payment of the sum advanced and “ of every 
other sum of money which may hereaftar be advanced or paid by the 
mortgagee to or on account of or become owing to the mortgagee by 
the mortgagor ” does not include profit costs of the mortgagee, either 
a& solicitor to the mortgagor, or as his agent for receiving and 
distributing the income, such covenant being as regards such profit 
costs void as closing the equity of redemption; and the mortgagor 
will have leave to surcharge and falsify settled accounts, so far as 
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regards such profit costs, unless the mortgagee can prove that tlio 
mortgagor was at the timefmade fully aware of his legal rights in 
respect of those items. —Eyrt v. Wynn Mackenzie, L.lt. [181)4] 1 Oh. 218 • 
G3 L.J. Ch. 239; 69 L.T. 823 ; 42 W.R. 220. 

(i.) C. A. — Trade Fixtures - Hire and Purchase. Agreement — Removal. —E., 
a nursery gardener, agreed#wdh the defendant to take a boiler and 
pipes under an agreement to purchase them by instalments, the satno 
to be the defendant’s property until the payment of the instalments. 
The boiler and pipes were fixed in brickwork E. mortgaged Ins 
premises to the plaintiff without notice of the agreement and before 
the boiler and pipes were fixed He made default in paying the 
instalments, and the defendant removed tlio boiler and pipes The 
plaintiff claimed that they had been affixed to the mortgaged property 
without his consent, and had become part of the soil, and were 
irremovable as against him. Held, that by allowing E. to remain m 
possession, the plaintiff authorised him to carry on his business, which 
would include bringing trade fixtures into the promises on the terms 
of a hiring agreement; and that having regard to tins implied 
authority, to the fact that "the fixtures were not the proporty of 
and that E. was m possession at the date of their removal, the 
plaintiff’s claim failed.— Gough v. Wood, 70 L.T. 297. 

Nuisance 

(h) Ch. D.- — Overhanging Branches of Trees—Right to Abate. —To allow the 
branches of trees to overhang an adjoining property is a nuisance, 
which the owner of such property is entitled to abate, although the 
branches have overhung his property for twenty years. B ut reasonable 
notice must be given of the intention to abate tlio nuisance Damages 
were granted in a case where the defendant cut away such branches 
without giving notice —Lemmon v. Webb, 70 L T 275. 

(iii.) C. A. — Savage - Local Authority Liability Jor Negligence -Public 
Healt1t*Act, 1875, s. 19.—Whore a public body makes and maintains 
works under statutory powers fox the public benefit, and a person m 
the course of using the works in exorcise of his statutory rights suffers 
damage, the rights of the individual and the liability of tlie public 
body are to be ascertained solely by reference to tbe statutory pro¬ 
visions under which the works are made and maintained The 
plaintiffs were damaged by the overflow of a sewer, belonging to the 
defendants as the local sanitary authority,^with which the plaintiffs' 
drains were connected under tlio provisions of the Public Heultli Act, 
1875. The overflow was caused by tbe increase in the number of 
drams connected with the sewer, and the defendants had not been 
guilty of negligence in the construction or maintenance thereof, nor of 
negligence (m the sense of want«of reasonable care and diligence) in not 
providing another sewer. The plaintiffs sued for damages and an 
injunction. Held, that the action could not be mamtainod.— Stretton's 
Derby Brewery Go, v. Mayor, i0c., of Derby, L.R. [1894] 1 Ch. 431; 
68 L.J. Ch. 135 ; 69 L.T. 791. 

(iv.) Q. B? D. — Thames Coma vancy Acts -Liability to Remove Nuisance on 
Foreshore — Public Health (London) Act, 1891, ». 4. —It was sought to 
make the Thames Conservators, as owners of the foreshore of Lime¬ 
kiln Creek, a part of the river within their jurisdiction, liable to abate 
a nuisance caused thereby the accumulation of refuse and filth, as the 
persons by whose acts* the nuisance was caused could not be found. 
Held, that they were not liable, as the nuisance was not caused by 
their act or default, and they were not authorised to expend their 
funds in removing such a nuisance, nor requijjpd to do so by fclioir Acts. 
— Conservators of the River Thames v. Sanitary Authority of the Port of 
London, L.R. [1894] 1 Q.B. 647; 69 L.T. 803. 
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(i.) Ch. P.— Urinal—Proper Position-r-Discretion of Local Authority — 
Public Health Act, 1875, *. 39.—Whef*e an urban authority has estab¬ 
lished a urinal, in the absence of mala jides, and assuming that no case 
of nuisance is made out, the onus lies on persons objecting to show 
that the site is not proper and convenient, and evidence that there are 
other sites more proper and convenient is irrelevant. Quwre, whether 
the decision of the local authority is not conclusive.— Pethick v. 
Mayor, dec.,, of Plymouth, 70 L.T. 304; 42 W.R. 246. 

Parliament:— 

(ii.) Q. B. D. — Petition by Subject — Right of Member to Refuse to Present. — 
Though it is the right of the subject to petition Parliament, no action 
will lie against any particular member of Parliament who refuses to 
present a petition.— Chaffers v. Goldsmid, L.R. [1894] 1 Q.B. 186; 
63 L.J. Q.B. 59 ; 70 L.T. 24 , 42 W R. 239. 

Partition :— 

(lii.) Ch. D.— Party Wall — Trespass—Reversioner . —An order was made at 
the instance of one of two tenants in common against the wish of the 
other for the partition, longitudinally and vertically, of the party wall 
which separated the gardens of two adjoining houses. A tenant in 
common is entitled as of right to a partition subject to the provisions 
for sale contained in the Partition Act, 1868. The occupiers of a house 
and garden, No. 37, pulled down and rebuilt a wall which separated 
the garden from that of No. 36, and m doing so trespassed on the 
garden of No. 36, by placing in the soil thereof foundations and footings 
of the new wall extending further into the garden than those of the 
old wall. No. 36 was held by a tenant under a lease. Held, that as 
the trespass was of a permanent nature the reversioner was entitled 
to maintain an action of trespass, although the tenant made no 
complaint.— Mayfair Property Co. v. Johnston , L.R. [1894] 1 Ch, 508. 

See Lunatic, p. 90, v. 

Partnership 

(iv.) Oh. D.— Liability of Retiring Partner — Banker — Overdraft—Principal 
and Surety — Release. —R., in December, 1884, retired from a firm in 
which he was a partner, and assigned all his interest to lus partners, 
they convenanting to indemnify him against the liabilities of the firm. 
The B. Bank, to which the firm owed an overdraft, had full knowledge 
of these circumstances. The overdraft was debited in the books to 
the new firm. In 1886 the bank resolved that the new firm’s account 
might be for a short time m exetss of the nominal limits of £50,000, 
ana m 1889 they resolved that the firm might have an overdraft of 
£53,000 till March, 1889. The firm afterwards failed. Held, that R., 
after retiring from the firm, was still liable for the balance due to the 
bank; but that he was liable only as surety, and that by the extension 
of time granted in 1689 he was released from his liability as surety.— 
Rouse v. Bradford Banking Co., 69 L.T. 828. 

(v.) Ch. D. — Share of Projits oj Business — Co-Ownership of Realty — Partner¬ 
ship Act , 1890, s. 1, subs. 1; s. 2, sub-ss. 1,3; s. 20, sify-s. 3.—-A testator 
gave all his residuary estate, compnsinif three freehold houses and the 
goodwill and plant of his business, to hisaswo sons equally. The sons 
carried on the business after his death in two of the freehold houses 
until the death of one of them. There were no articles of partnership, 
nor any agreement for a partnership. They kept no accounts, but 
drew equal weekly sums from the business. They mortgaged all the 
freehold houses, and spent the mortgage money in the business, and in 
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adding a portion of the third house to the two in which the business 
was carried on. Held, that tliere was a partnership in the business, 
but not in any of the houses.— Davis v. Davis, L.R. 11894] 1 Oh. 303: 
68 L.J. Oh. 219; 70 L.T. 265; 42 W.R. 312. 

(i.) Ch. D. — Loss of Capital—Remuneration and Liability of Surviving 
Partner.—A business was carried on at a loss for two years, by tho 
survivor of two partners. The deceased partner had supplied all the 
capital. When the business was wound up the amount realised was 
not sufficient to repay the whole of the capital. Held, that the sur¬ 
viving partner was not liable to contribute to make good the lost capital, 
hut was Qot entitled to any remuneration for his services.— Aldridge v. 
Aldridge; ‘42 W.R. 409. 

Patent 

<ii.) Ch. D. — Practice — Revocation — Petition—Mode of Trial — Foreigner — 
Security for Costs—Patents, <Cc., Act, 1883, s. 26.—In the case of a 
petition for the revocation of a-patent, the patentee, who was out of the 
jurisdiction, issued a summons for further and better particulars of 
objections, and for directions that the petition should be heard on oral 
evidence. Held, that the latterpart of the summons was unnecessary, 
and that he must pay the costs. The petitioner issued a summons 
that the patentee should give security for costs. Held, that as the 
patentee was brought before the Court as a defendant, he ought not to 
be ordered to give security.- In re Miller's Patent, 70 L.T. 270. 

Poor Law 

(iii.) C. A..-Rating—Exclusive Occupation. -Decision of Q. B. 1). (.see Vol. 
19 , p. 18, in ) affiimed.— Mayor, dtc., of Southport v. Ormskirk Assess¬ 
ment Committee, 63 L.J. Q.B. 250 ; 69 L.T. 852. 

(iv.) Q. B. D .— Rating—Valuation List— Appt oval oj — Time — Union Assess¬ 
ment Committee Acts, 1862, s. 18; 1804, s. 1. —An assessment oommitrtee 
approved a valuation list before the expiration Of the twenty-eight 
days within wlucli ratepayers could give notice of objections after the 
public notice of deposit of the list had been issued. Held, that the 
valuation list and the rate or assessment based on it were bad.— 
Reigate Union Assessment Committee v. S.E.R., L.R. [1894] 1 Q.B. 411; 
63 L.J. M.C. 65. 

«\ 

Power 

(v.) Oh. D.— General Potver of Appointment —Exercise by Will — Effect of. — 
A testatrix havmg a general power of appointment over real estate, 
gave all the real and personal estate which she might be possessed of 
or entitled to, or of which by virtue of any power or authority she 
was competent to dispose “ m manner following"; and then after 
specific devises and bequests she gave the property forming the subjeot 
of the power to her husband, and made him hor residuary legatee. 
She made no distinction between the property over which she had the 
power, and her own property. Her husband predeceased her. Held, 
that she had made the property subject to the power her own for all 
intents and purposes; and that it went to her hei/s, and not as tu 
default of appointment,,— Coxen v. Rowland, L.R, [1894] 1 Ch. 406 ; 
63 L.J. Ch. 179; 70 L.T. 89. 

(vi.) Ch. D. — Power of Sale—Duration — Remoteness. —Where a deed or will 
limits real and personal estate to one for life, and upon the death 
of the tenant for life upon trust for division, with power or authority 
to the trustees to sell at such times as they shan think fit, such power 
of sale is not void for remoteness, but may be exercised within a reason- 
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able time after the death of the tenant for life, and after the property 
has become absolutely vested in possession, if on the construction of 
the instrument it appoars to be ttye intention of the settlor or testator 
that it should bo then exorcised,— In re Lord Sv delay and Baum, 
L.R. [1894] 1 Ch. 334 ; 62 L.J. Ch. 194; 42 W.R. 231. 

V 

Practice 

(i.) C. A .—('osts -Prohibition Hide absolute without Pleadinys -Supreme 
Courts of Judicature Art, 1890, us. 4, 5 — Tho right to grant prohibition 
not being a jurisdiction belonging t xolumvely to the Crown side of the 
Quoou's Bench Division, the High Court, m making a rule absolute 
for a prohibition without pleadings, mav make au order for costs.— 
Hey. v. Justice* ol the County ol London and the London County Council, 
Ii.it. [1894] 1 Q.B. 433; 70 L.T. 118. 

(ii.) C. A.— Costs—To Abide “ Result'' of New Trial— Certificate.— In an 
action for false imprisonment, tho Court of Appeal, in ordering a new 
trial, directed that the costs ot the former trial should abide the result 
of tho new trial. In the new trial the jury fouud a verdict for the 
plaintiff, damages one fartlung, and the judge refused to givo a 
certificate ior costs. Held, that tho “ result of the new trial” meant 
tho result as to costs, and that tho plaintiff was not ontitled to costs 
of the former trial, itrotherton v. Metropolitan District Railway Joint 
Committee, L.lt. [1894] 1 Q.B. 666; 70 L T. 218; 42 W.R. 278. ' 

(iii.) P. C. Estoppel - Inconeet Judy meat 1 loll. - Where the judgment roll 
in an action, as made up, does not correctly represent that which was 
roully found at the trial, a court of equity ought not, m subsequent 
proceedings between tho same parties, to grant au miunctiou to enforce 
a right winch was not established by any finding of the jury in tho 
former action, notwithstanding what appears on the face of tho 
judgment roll. -JVani v Moss, 70 Ij.T. 178. 

(iv.) Ch. D.- Further Consideration — Report of Official Referee—No Motion 
to Vary - H.S.C., 1883, 0. axkvj., r. 54. When, on tho further con¬ 
sideration of an action, one party asks tho Court to adopt the report 
of the official referee made iu tho action, the Court will not, at the 
requost of tin* other paity, go behind tlio report and look into the 
evidence on which it was based, where such party has given no notice 
of motion to vary flic report or remit the matter for re-lieanng.— Hardy 
v. Fitton, 63 L.J. Ch. 164 ; 42 W.R. 281. 

(v.) Q. B. D. -Interpleader - District Reyistry- -Il.fi. f’., 1883, (). xxxv., r, 6. 
—A district jegistrur lias no jurisdiction to make au interpleader 
order .—llood v. Yates, L.R. 4*1894J 1 Q.B. 240; 03 L.J. Q.B. 218; 
42 W.R. 412. 

(vi.) Q. B. D. — Mayor's <'ourt -Security for Costs of Appeal—Mayor's Court 
4c/, 1857, s. 8 • Tho deposit of a security for the costs of appeal from 
the Mayor's Court is the condition precedent to the fig!it to appeal, 
and not a mere ina’tcr of procedure, and is not superseded by any 
High Court rule wbi'-li only affects procedure ; and the failure to make 
the deposit is sufficient to sustain a preliminary objection to the 
appeal. -Moryun v. linwles, L.R. |18!Vy 1 Q.B. 230; 08 L.J. Q.B. 84; 
42 W.R. 269. 

• 

(vii.)«C. A. —Puiqier—County Court Appeal—H.N.C., 1883, O. xvi ., r. 22; 
O. lxviii., r. 1. - Leave to proceed as a pauper may be granted to a 
person appealing from a oounty court.— Clements v. L. <£• N.W.R., 
42 W.R. 338. 
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(i.) C, A»—Pauper—Notice of Mciion—Signature of Solicitor — R.S.C., 1883, 
0. xvi., r 29— Coats .—A person who has been admitted to sue in forma 
pauperis, and to whom no solicitor has been assigned, may serve a notice 
of motion, signed by himself. Where a plaintiff suing m foi mii pauperis 
does not appear, and the cast? is accordingly struck out, the Court may 
order him to pay the costs thrown away as a condition of allowing the 
case to be re-mstated .—Jacobs v Crusha, 42 W R. 387. • 

(ii.) Ch. D .—Payment into Court —Orderfor—Vet bal Admission, It S.C., 1883, 
O. xxxu , r 6.—An order for payment of money mto Court may bo made 
against a defendant, who has verbally admitted that he has such 
money in his possession or under Ins control. Upon a motion for such 
an order an affidavit proving the submission was made A copy of the 
affidavit was served on the defendant with the notice of motion, which 
stated that the affidavit would be read at the hearing of the motion. 
The defendant did not answer the affidavit, and did not appear at the 
hearing of the motion field, that the order should be made. -Fftenth 
v. Sprouston, L R. ["1894] 1 Ch 499, 70 L.T. 160; 12 W.R. 377. 

(iii.) C. A. & Q B. D. - Seem ift/ foi Costs—Foreigner Smug on Foreign 
Judgment — RSC, 1883, O Jxv , r 6—A foreigner resident abroad 
brought an action on a French judgment, obtained in an action which 
had been defended in the French Courts, and m bringing winch the 
plaintiff had given security for costs Upon an affidavit by the 
dofendant alleging ft and on the part oi the plaintiff, leave was given 
to defend, and a dofenco and counter-claim were put in. Held, that 
the plaintiff ought to be ordered to give security for costs —Crosat v. 
lirogdev , 42 W.R. 317 and 353. 

(iv.) Q. B. D. —Sequestration - Judgment—Otdet foi Puument — ll.S.C ., 1883, 
O. xh , r. 5, 0 xln , rr 3, 6, 0 xlin , r 6 - A judgment having been 
recovered against a married woman, the master made an order 
directing her to pay the amount witluu ten days, and, in default of 
payment, giving leave to issue a writ of sequestration against her 
separate propeity. Held, that there was no jurisdiction to make 
such an order .—Hnrlbcrt v. Cot hem t, L R. [1894J 1 Q.B. 244; 
63 L.J. Q.B. 121. 

(v.) O. A.— Sequestration — Costs — Tt.S C , 1883, 0. xlni., 7.7.—An order 
giving leave to issue a writ of sequestration forthwith to enforce the 
payment of costs may be made without the necessity of first obtaining 
a four-day order limiting the time witlun which the costs must be 
paid .—In re Lumlcg, 42 W.R. 401. 

(vi.) C. A .—Writ -Sen ice—Foreign m j'irm - Business within Jurisdiction — 
Ii.S.C,, 1883, O. xlviii. a, rr. 1, 3, 8.—A writ may bo issued without 
leave against a foreign firm, the partners of which roside out of the 
jurisdiction, if they carry on business within the jurisdiction.— 
Worcester City and County Binding Co v. Firbank, Pauling <0 Co., 
70 L.T. 102; 42 W.R. 402. 

(vii.) Ch. D. —Service out of Jurisdiction—11 S.C , 1883, O. xi, r. 1 (d)— 
Construction of Rule - It is a condition precedent to.tlie service of a 
writ out of the jurisdiction under the rule above-mentioned, that there 
is property situate wifchift* the juiisdiction; and the period at which 
there must be such projjprty is, either when leave is asked to effect 
service, or possibly when service is actually effected , or at tb^ latest 
when an application is made to set aside the service. Semble, if an 
action is properly commenced, other property subsequently coming 
within the jurisdiction can be dealt with m the action without the 
issue of a fresh writ .—Winter v. Winter, L.R. [1894J 1 Oh. 421; 
63 L.J. Oh. 165; 69 L.T. 759. . 
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(i.) C. A,— 'Writ Indorsed for Liquidated Demand — Reduction by Payment — 
Judgment in Default ■ —Amount — C- , 1883, O. xiii., r. 3.—-When a 
writ of summons is indorsed for a liquidated demand, which is reduced 
by payment after issue of the writ, judgment in default of appearance 
ought only to be issued for the amount actually due, and the defendant 
is entitled to have any judgment for a larger amount set aside.— 
Hughes v. Justin, L.R. [1804] 1 Q.B 667 ; 42 W.R. 339. 

(a.) Q. B. T>. - Specially Indorsed Writ — Sufficiency—Amendment — Marking 
Am ded Documents—Appearance—R.S.C., 1883, O. iii., r. 6 (F); 
0. xxviii., rr. 9, 10.-'‘-In action by the successor in title to a lessor to 
recover from the lessees premises of which the lease had expired, a 
specially mdoised writ was amended by order, and as amended stated 
the date of the lease, the length of the teim, and its devolution. The 
copy served omitted to state the length of the term, and was not 
marked with the dates of the order for amendment and of the amend¬ 
ment, which dates were marked on the writ. The defendant did not 
enter a fresh appearance to the amended writ. Held, that the copy 
served was sufficiently indorsed ; that the omission to mark the dates 
on tlie copy was not material; and that the appearance of the 
defendant to the original writ stood as a good appearance to the 
amended writ.— Hantner v. Clifton, L.R. [1894] 1 Q.B. 238; 
42 W.R. 287. 

(iii.) P. C.- Wilt Specially Indorsed — Ejectment — Estoppel. —In an action 
of ejectment, m which the circumstances under which the tenant 
came into possession are in dispute, judgment ought not to be 
signed under an order of the New Zealand Court, which is identical 
with Order xiv. of the English Rules of Court. A plaintiff in an 
ejectment cannot rely on an alleged estoppel on the part of the 
defendant to relieve lum from the necessity of proving Ins own title, 
when the facts out of which such estoppel arises are in dispute.— 
Jones v. Stone, 70 L.T. 174. 

(iv.) Q. B. D - Writ Specially Indorsed — Affidavit—Sufficiency of. —Upon 
an application for leave to enter final judgment upon a writ specially 
indorsed with a claim for the amount of a dishonoured cheque, the 
affidavit verifying the cause of action need not allege that notice of 
dishonour was given to the drawer.— May v. Chidley, L.R. [1894] 

1 Q.B. 451. 

(v.) C. A. — Writ—Specially Indorsed — Lease— Forfeiture—Claim for Posses¬ 
sion — R.S C., 1883, 0. in., r. 6 (F) ; 0. xiv., r. 1.—A lessor gave his 
lessee notice to quit, under a proviso m tlie lease which gave power so 
to do on the rent being in arrear. Held, that the lessor could not sign 
final judgment under O xiv., r. 1, in an action for recovery of the 
premises.— Arden v Boyce, 42 W.R. 354. 

Public Health.:-- 

(vi.) Q. B. D. — Diseased Meat- Evidence of Knowledge of Owner—Public 
Health Act, 1875, s. 117. - A person having m his possession diseased 
meat exposed for sale can he convicted under the section above- 
mentioned ^without proof of actual knowledge that the meat was so 
diseased.— Blaker v. Ttlhtone, L R. [1894] 1 Q.B. 345 ; 63 L.J. M.C. 72; 
70 L.T. 30; 42 W.R. 253. •• • 

Quarter Sessions* 

(vii.) Q. B. D. — Continuing Court — Consent to Tax out of Sessions. —A court 
of quarter sessions is a continuing court from sessions to sessions. 
The effect of an order for costs made at quarter sessions in July may 
be determined by a Court held in the following January. A consent 
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to the general practioe for the olerk of the peace, to tax out of sessions 
the costs of the successful party in an appeal to quarter sessions may 
be implied, although such consent was not either applied for or granted 
m terms.— Midland Railway Vo. v. Edmonton Union , 03 L.J. M.C. 38. 

* 

Hailway 

(i.) Q. B. D.—Carriage of Goods—Loss by Theft of Company's Servant — 
Liability Jor—Railway and Canal Traffic Act, ». 7 —The loss of goods by 
the theft of a railway company’s servant., without negligence on the 

S art of the company, is not a loss “ occasioned by the neglect or 
efault of the company or its servants” within the meaning of the 
section above mentioned, and therefore the company can at common 
law protect themselves against liability by a special contract, although 
such contract is not reasonable within the requirements of the Act — 
Shaw v. G.W.R., L.R. [1894J 1 Q.B: 373 , 70 L.T. 210 , 42 W.R. 285. 

(ii.) Q. B. D. -( 'loak-Room Charges—Gooch deposited by Hirer—Lien — 
Reasonable Facility —Railway and ('anal Traffic Act, 1854,# 2.—A cloak¬ 
room is a “ reasonable facility ” ior tho receipt and forwarding of 
traffic which a tail way company is bound to afford, and therefore goods 
received thereat are received by the company as common carriors, and 
the company aie entitled to a hen for their charges, even when the 
goods are deposited bv a person who is not the true owner.— Singer 
Manujai tilling Vo. v. L. A S.W.R., 70 L T. 172; 42 W.lt. 347. 

(lii.) C. A.— Compensation—Injuriously Af citing Land — Compensation once 
Awaided — Finthei Injury. ■— Decision of Q. B. D. (see Yol. 19, 
p. 21, m ) reversed.— Attorney-General v Metropolitan Railway Co., 
L.R. [1891] 1 Q.B 384, 09 L.T. 811, 42 W.R. 381. 

(iv.) P. Q,-Construction--Accommodation Works —A colonial Act, con¬ 
firming a provisional agreement for the making of a railway, 
empowered the promoters to take land, but enacted that the 
Government were to pay the compensation, and were to conduct tho 
proceedings for fixing the amount thereof. The promoters were to 
construct and maintain such accommodation works as might be 
fixed by agreement with tho owners of land taken at the time of 
ascertaining the compensation. Held, that the Government had 
power to bind the promoters without theu|consenfc, and against their 
express instructions, to construct such accommodation works as were 
reasonably necessary. —West India Improvement Co. v. Attorney-General 
for Jamaica, 70 L.T. 80. 

(v.) Oh.. D.— Right to Suppoi t— Mme ^— Railways Clauses Act , 1845, ss. 77,78. 
—A tramway was constructed under a private Act in 1825. By the 
Act mines were to be deemed to be excepted out of any conveyance, 
and might be worked by the owners, though not so as to injure the 
tramway. In 1855 by a private Act the earlier Act was repealed, and 
provisions were made for altering the tramway so as to be suitable for 
locomolive engines. The Railways Clauses and Lands Clauses Acts 
were incorporated, but it was provided that the Act should be without 
prejudice to anything done under the earlier Act? The defendants 
caused subsidence by working the mines under the line, and claimed 
to be entitled to do so unless the mines were purchased under the 
Railways Clauses Acta Held, that the bargain as to the working of 
the mines made in the Act of 1825 still held good, although the line 
was differently used; that the rights under that Act were reserved 
by the Act of 1855 ; and that the defendants must be restrained from 
working tlieir mines so as to injure the line.— G.W.R. v. Cefu Cribbwr 
Brick Co., 70 L.T. 279. 
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(i) Railway Commission CouT^—Reawmhle fattlttte^ tot Traflk— 
Ordt i to hep open /Vis nipet Stall in Ratlvay and Canal 1 1 affir i(t, 
1H54* * 2 lluimnpmv finding tint n certain branch hue was little 
used foi passenger tinflu rliMoninmed running passcngti tiams 
Dili ton ami u move d n st ition I m ie weie stations on the main line 
about a mile distant fiom such station lit Id, that the Court had 
power to dncct a station to bt kept open and tli it as there had been a 
bubstantial in unit of pisseuget trrfhe upcii the hr moll line the 
eompiny imi t } lovidf r< ism able ficditic foi the svme bv it opening 
the siutimi ai l i nu ng pissmgcr ti nns on the hi mob line ~ 

Iiaila ton 1 nal It ml \ 1 <t VII 11 I.M L 7 81b 

Registration : 

(li ) C A. 1 i nih lit ln/i tu 1) iifti n t (hiali/i ation Intend 

mint la n t nt mi i 1 /, tiati n Ut 1878 * 2 s s nb s J 11 -II 

claimed t > le pined m Division I ol the list nt voters as a paiha 
me n tin \ votei ml bingiss 1 In ilum stated the n ituie ol the 
qu ilifu utimi as elwtlluie, house successive mil deseided the 
<1 it ill I > j n |i >p(>t> is two hon is II hid lived m one end) of such 
houses dm i g t! <|imhf\m*, peiioel Iltld tint the ejuihiieatiou in 
respect ol I ie oe cup the n oi one house is dilltient fiom th it m lesptet 
of the oe u| itic n of two in sue ets-,ioii mid thus the ie vi 1114 buustei 
(ould 1 t muni Hu e 1 uni b> strihmg out the wold sueeissivt 
and the liouse in whieli II lud not lived —Human v Ihlhani. 

]j It 18)4 J (,) I* r 7 • ( » L J Q li 2>l ITm inn \ 1 111 it (In) ol 

Tie t Ilnin 70 L 1 2) Mann \ 1 him 11 ML! 1 ) II <)4 70 L 1 20 

( 111 ) C. A. 1 1 n 1 I 1 It li s n ti of hotm 1 1 Oh in turn Stain ml I) it plant i 

- Uidina 11 / ( n lit band! It t t 18 ss 17 100 Notices 
of objection to votets who posted idchtsscd to bmacks vvbeie the 
votei it ideel Yceending to the regulations ktlers thus addressed 
are not dehveud nt tlu bmiackH by postmen but taken there fiom 
the post eiftue h> otde Hits 1 he notiees vvtie brought to the bu racks 
hi ordei lie son August l'ltli vvlun the voteis wore ibsent in eamp md 
vvtie not sent on till August 21st II hi tint oiduunv eoiuse of post’ 
meuis the gnu 1 il emu sc ol j ost vuth ugrrel to tlu ehlmrv of letters 
to poisons resident in the district and th it a in sueh comse of post 
the notie c s would have been dcliveied at the ban uks on 01 before 
August 20th hut ljn the spenal nnJituiv arrangements tho seiviee 
theieof on or he foie August 20th was proved b\ the pioduetion of 
duplieite liotu e s stamped at the post ofiue hono v Haul Inn. LB 
ri8<Hl 1 Q H >SJ, 12 \\ R *(,'> 

(IV ) Q B. D. <h < iij ui Hi a t nt t halttl 7 he inhabitant occupier of a 
house which though rateable *h is not been rated to a pool late made 
duimg tlie eju iiifvm rt pe nod, and in lesptet ol which bueh 1 etc has 
not been paid 1 not entitled to either the pailiamentaiv or the 
munioipil franchise Palma \ Hade L It 1 18041 1 Q B. 2<»8 

Restraint of Trade: * 

(v) Ch. D. Mint mint n it to < any on husiniss JJ ifi finding Hparately — 
Tho eltfrnelunt who bad earned on tho business of a giotei undei the 
name of 1 T* Ilmcoek sold the hemic sh to tlu ‘pi imtiff and agreed 
not to ‘earn on 01 be in anywise in tut steel in ’ auy similai bumnosa 
within a named aea 7he dtfuielarlts wife (against his wishes) 
flesned to htirl lui nephew in husmoss md opened a gioeei’bshop 
within the aiea under tho name of Mis J I* II tucock ” 7 he 
defendant took fiopait in the business, wlneli was managed by his 
wife’s nephew with some aid from her She found the capital out of 
her sepai ate estato, md the defendant took no bluto in the proiits 
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He assisted his wife to obtain a lease of the shop, wrote a circular to 
“ old friends,” and distributed a few copies of the circular. He also 
introduced the nephew to frovision merchants, and attendod the bank 
when his wife opened an account in hor own name for the business. 
Held, that the defendant had not broken the agreement.— Smith v 
Hancock, L.R. [1894] 1 CH. 209 ; 63 L.J. Ch. 201; 70 L.T. 163. 

Revenue 

(i.) C. A.— Stamp— Conveyance on Sale —Amalgamation of Railways. —A 
private Act provided that two railway companies should be amalga¬ 
mated with the Great Western Railway Company. The shareholders 
in one of such companies were, in exchange for tlioir shares, to become 
holders of guaranteed stock of the Great Western Railway Company 
m certain specified proportions. In the case of the other company the 
consideration was to be the payment by the Great Western Railway 
Company of the principal and interest of certain outstanding dobeiw 
tnres. A copy of tlie Act wag to be chargeable with the same stamp 
duty as would have been chargeable had the transaction been offected 
by a written instrument. Held, that the transaction was in effect a 
transfer on sale, and that the copy of the Act was chargeable as 
an executed instrument under the head “ Conveyance or transfer on 
sole” in the Heliodnle to the Stamp Act, 1891, with ad valorem duty 
in respect of the value of the guaranteed stock issued to shareholders of 
the first company, and with ad ralatent duty in respect of the value of 
tho outstanding debentures of the second company.— (1. IV.R. v. Com- 
missioners of Inland Revenue , L.R. [1894] 1 Q.B 507; 70 L.T. 86; 
42 W R. 211. 

(ii.) C- A. — Stamp — Conveyance- - Stamp Aet, 1870, »>. 70, and Schedule - 
Decision of Q. U. D. (see Vol. 19, p. 68, i.) reversed. - Foster 
and Co. v. Commtsxionerx of Inland Revenue, L.R. |1894] 1 Q.B. 516; 
63 L.J. Q.B. 173; 09 L.T. 817. 

Right of Way 

(Hi.) Ch. D. Grant of—Defined way—TAmitation of User— Interference .— 
The plaintiff purchased Nos. 1, 2, and 8, II. cottages, and laud in rear 
theroof, which property was conveyed by deed, together with a right 
of way on foot along the passage coloured blue on a plan, which ran 
from F. Lane along the south bide of No. 3 II. cottages to the plaintiff’s 
land. The land was at the date of the deeu, and had ever since been, 
used as a nursery garden. The passage was in general three feet 
wide, but increased to 10 feet wide, where it reached the plaintiff’s 
land, into which a throo feet gate opened from it. The defendant 
erected a building partly on the wider part of the passage, which 
reduced the frontage of the plaintiff's land to tho way by seven feet, 
and prevented the plaintiff from having any access to the way except 
through an opening occupying the exact site of the said gate. Held, 
that the grant of the footway was not limited to a way suitable for the 
occupation of the land as a nursery garden, but gave a right to the 
user df the whole of the way for any reasonable purpose; and that the 
plaintiff was entitled to have access to tho way, not only through the 
gate, but at auy point convenient to himself. IleM, therefore, that the 
plaintiff w^s entitled to a mandatory injunction to the defendant to 
remove his building, ^fs a substantial interference with his right of 
way.— Sketchley v. linger, 69 L.T. 754. 

Sale of Goods 

(iv.) C. A.— Wheat to be Shipped- 8,000 Tons more or leu-Payment against 
Hills of hading - Tender—Refusal - By a contract m writing K. bought 
from B. “about 3,000 tons of wheat (10 per cent, moic or les 1 -) to l>n 

• II 
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shipped by steamer.” Payment was to be made in cash in exchange 
forIbills of lading. There were provisions as to prico of the quantity 
by which tho shipment exceeded or fell short of the medium 
quantity of 3,000 tons. B. told K. that he had shipped 3,800 tons, 
and that he appropriated 3,000 tons thereof to his contract with K., 
and sent him an invoice for 3,000 tons. The bills of lading of the 
3,800 tons were two for 1,750 tons each, and two for 150 tons each. 
B. offered to deliver to K either all tho bills of lading, or the two for 
1,750 tons each, bnt K. refused to accept the tender, or to make any 
payment. Held , that the buyer was entitled to have bills of lading 
for the exact amount bought, and that lie was justified m refusing the 
tender — In re Aibilratiun between Keighley , Maxted, <£ Co, and Bryan , 
Durant d Co , 70 L.T. 155. 

Settled Land 

(i.) Ch. D — Capital Money — Improvement — Alteration—Mettled Land Acts, 
1882, x 25, 1800. s- 13, sub s. n— The pioviding of a heating apparatus, 
though rendering a mansion-house more comfortable, is not an 
“ nnprovem ml,” noi an “ addition or alteration in the building,” so as to 
authorise the expenditure of capital money thereon. But the pro¬ 
viding of a rew roof m place of a worn-out one, and the re-arrangement 
of tho nmm entrance, u>u “ alterations ” which, if reasonably necessary 
and proper, may ho paid for out of capital.— In re Gaskell's Settled 
Estates, L.lt. [18341 1 Ch. 485 ; 03 L.J. Ch 243 , 42 W R. 219. 

(ii.) Ch. Ty.—Helmldmq — Annual Dental—Settled I,and Act, 1890, s. 13, 
subs. iv.-~The alteration, leconstmotion, and enlargement of a 
mansion-house, where part of the house was unaltered, and the walls 
of another part were utilised, held, to be a “ re-building” witlun the 
section above-mentioned. The “ annual rental ” within the meaning 
of the proviso does not include anything in respect of land m tho 
occupation of the tenant for life, but includes the amount of rent 
usually paid for a farm temporarily unoccupied.— In re Walker’s 
Settled Estate, L.R [1894] 1 Ch. 189; 70 L.T 259. 

Settlement 

(iii.) Ch. D. — Wife’s Pi operty—Ultimate Trust —“ Without hating been 
manied.” —In a marriage settlement, the ultimate trust of the wife’s 
property was, in default of appointment, for such persons as under 
the statutes for Iher distribution of intestates’ estates, would, on her 
death, have been entitled thereto, if she had died possessed thereof 
intestate “ and without having been mat tied.” The wife died without 
appointment, and leaving one child of tho marriage Held, that such 
child was entitled.— Stoddart v. Saville, L.K. [1894] 1 Ch. 480; 42 
W.B. 3(il. 

Ship:- 

<iv.) C. A. — Charter-party — Construction of—Sale at Pent of Distress — 
German Law .—By a charter-party made in English form, between the 
London broker of a German shipowner and London me*chants, it was 
provided that a German ship should load a cargo of rice, and prooeed 
to named British ports for orders to discharge m the United Kingdom 
or on the Continent. The freight to be paid on delivery of cargo. On 
the voyage the ship had to put into pdft and part of the cargo being 
damaged by sea-water was condemn**! and sold. The shipowner 
alaimed that full freight was, by the law of the flag, payable on the 
part so sold. Held , that the intention of the parties was to make an 
English contract, that the charter-party fully provided for freight, 
and that the charterers were not liable for any freight on the part of 
the cargo so sold at the port of distress.— The Industrie, L.R. [1894] 
P. 58 ; 42 W.R. 280. . 
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(l)C. A < hattei pmtif IhMunaqt “ fit sti twits of riimtu und 
hulat> ’—Decision of Q 15 L (see-\oI 10, ]> hi, i) affirmed S until 
and baii(i,v Itusai to ( o , L It IQB 174, 70 1 j J (>s 

(n ) P. D. Chmttr patty — lh<tbnti>eminl', at J utqtt Pott Uhmui —In 
the elidrier part} of a hhipM w»s piovidod Cish foi oi liuuydi 
bnrbemont at poit oi ports ot loading not exceeding 41 .>0 m all to bo 
adviuced”ata stated evlnnge Hud tint the slnpowiui w vs not 
bound to take an advance ot the whole 4110 ho that if lu did no. 
require the whole of tint sum the eharteici could not (him to be 
lecoupul the protit he would lnvc made by exeh inge on an advance of 
the w hole sum 1 lit Pnmttlti DU [18 ( )4| P 128, 70 D T 2>{ 

(m) C A. -thaitn path/ 1 ump sum lot l inqht— I un for — By a charter 
paity by which a ship w is ch uteied it i lump sum fji fi eight it wis 
piovieled that (he eh utcieis might le ehartei tin ship at wiy freight 
without prejudice to the th liter paly It ilso pi ovule 1 that the 
liilnlity of the chute if t should ec isc on the vessel being 1 >idcd the 
owuci to lnvt a he u on the eugo foi all height under tin chatter 
puty 1 lit ship w is n th u tend uid i lull of lidiii’ was give n by 
whieh fre lglit wu to be pud it itiitiiniiti pet ton on the e ugo is 
eleliveud J lit < ugi dnumislnd dining tin coyugc and the bill of 
1 idin., fi tight eliel not tovei the lump fi eight un ie l the eh u lei puty 
lit (1 tli it the t hui It re l w i unlyieluve 1 f i >m h ilulity to the ovtout 
to which the shipownei liuloht lined i tun lot liti lit on tho cm go, 
and tint llnv we it lithle to pty the difteieiue la I ween the bill of 
1 tiling fitiglit ind tin lump height— H in at \ Jhtntll luotlui s, 
L It 1V14] L Q JJ (>I2 

(iv ) C A. (output It Salt liiJihti/ 1 t I tilth 1 Mtitlunl Sliippinq 
Ul 1HI 2 (>0 72 I lit. statute, ihovt lmntiun 1 pit si ivt stlu liability 

win h (ipait fiom tin h jKisit mute mulct its piovisions) w mid have 
bcin men ie el la foie the V< t hv in i^cut ki site topiy the lull of 
1 iding freight upon elehveiy ol , oe Is cmsigtud to linn 1 n sale - 
bnitu s If tilt / I ( o v If Inti d l > LR f IS »4 J 1 Q B thj, 42 W It 2')0 

(v) P D (ontiatt lot I tttpl if uit ut M t a / e itith lit \ >h ( S tilt /n/— 
Vunhtist nth \t tu I It I i (it iU / Iu u tit/ Ihcowuei of a 
blup Cntcie l into i eouti let with the ctefeudant ten het e mp'oymt lit foi 
a term of vei h He the n moi Igigi l lm to sous who lnd no notice 
of the emit me t He nut Ie i teon 1 moil T age to the pi initifi wholial 
notice f l In hist inoit„agees sold he i mule i Hun powei of salt to the 
pluntiK 1 lie defc n lant who In l possession ot the hip s ecitifieato 
oi re^istiatmn refused to ele live i it tithe pi uutiff and eliuued that 
the ship was bound by the iqptinct Htld that the pi uuti t was 
entitled to have the ecilihcite delmicd to linn and that tin hist 
mortgagees having t ikon tlu n mottg ige without notice of thocontiaet, 
wcie entitled to sell tlu slap fin 4tom the sunt and that llie plaintiff 
was entitled to take the position of lus vtiulois— Hit (tin him, 

f>3 L J P 27 

• 

(vi ) C. A / t utaint (olh ton < /air>( Pttuxso -The pi untiffs’ ship 
eolhdul with luiotlui ship m flit mer Selulelt anil the lifter \\us 
sunk T he Jlclgiaii «uif hoi ilits lenitived the wreek nuel clunged llio 
owuors with the txpeift&s i lui pi untiffs pud halt tins sum to tho 
owners of tlic sunken <4up iftei a »«fi unci m the Adrnii iltv leg sti \ 
wlueli followed an admission tint holh ships wtie to bluing I In 
piuntills sued their msiiieis on the e dhsini e liuio of tlieir pdi v t) 
recover buch payment ‘Jheeliuse tout lined 4hc pioviso that this 
clause shall in no ease extenil to uu\ sum which the assure 1 may be unno 
liable to pay or shall pay for removal of obstr ue tions uneltt statutoiy 

• H—2 
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powers consequent upon such coUvsion.” Held, that the proviso 
applied, and that the insurers weifo not liable.— The North Jiritain, 
Lit* [1894] P. 77; 03 L.J. P. 33; 7y L.T. 210; 42 W.B. 248. 

(i.) P. D-— Insurance — Freight- Valued Policy. —The plaintiffs, owners of 
a ship, then on an outward voyage, took out a policy of insurance on 
freight, at an agreed valuation, in the said ship on her homeward 
voyage, the insurance to commence from the loading of the cargo. 
The vessel met with an accident on the outward voyage, and was 
detained at the port of discharge for repairs. Some cargo was 
engaged before the date of the policy for the homeward voyage, part 
being loaded at the original rate of freight, and the remainder 
cancelled. More cargo was slnpped at lower rates of freight, and 
the vessel sailed with a full cargo. She was burnt on the homeward 
voyage, and the freight lost. Held, that the policy covered the freight 
at risk, and that the valuation was bmding on both parties with 
regard to what was actually at risk under the policy.— The Main, 
70 L.T. 247. 

(ii.) C„ A. —Insurance - General Average — Foreign Adjustment — Particular 
Average. —Where a policy contains the clause “ general average as per 
foreign statement,” the assured cannot recover as particular average 
items of expenditure included as general average m the foreign state¬ 
ment In such a case all expenses which are decided by the foreign 
adjuster to be general average must be so treated, not only as between 
the respective owners of ship and cargo, but also as between them 
and their respective underwriters.— The Mar if Thomas, L.R. [1894] 
P. 108; 63 L.J. P. 49. 

(iii.) P. D- Necessaries — Action foi -Priorities. —Where several actions in 
rem for necessaries have been commenced, and the ship having been 
sold, the proceeds are not sufficient to pay all the claimants, the 
plaintiff m the first action has no priority; but the proceeds will be 
held pro ratd for, at least, all the creditors of the same class, who 
assert their claims before any unconditional degree. Semhle, that a 
decree in unconditional terms would, so long as there are any funds 
in the hands of the Court, bo modified so as to let in others, who, 
without laches, put forward claims of a like character.— The Afrkano, 
L.B. [1894] P. 141; 70 L.T. 250; 42 W.B. 413. 

Solicitor:— t 

(iv.) Q, B. D.— Costs— Taxation—Agreement in Writing — Payment. —The 
plaintiff’s solicitor settled an action, in which the plaintiff had obtained 
judgment, but the defendant had appealed, on the terms of the 
payment by the defendant of £210 damages and £120 costs. He 
explained the terms to the plaifttiff and paid her £210. She signed a 
document by which she agreed to allow bun the sum already paid by 
her to him for costs as an equivalent for the abatement in costs 
which he had mode to the defendant. Such sum amounted to 
£55 lfis. The solicitor delivered her a cash account containing on the 
credit side £330 and £55 16s., and on the debit side £210*and “ amount 
of agreed costs ’’ £175 10s , i.c , £120 and £55 16s. Held, that the 
plaintiff was not entitled to an order for taxation, for the document 
amounted to an agreement m writing withm the Attorneys and 
Solicitors Act, 1870, s. 4, and the traift&ction amounted to payment 
Within the meaning of 6 & 7 Viet., 73, s. 41 .—In re Thompson , 
4 p liaylis, L.B. [1894] 1 Q.B. 462; 63 L.J. Q.B. 187 ; 70 L.T. 238. 

W c. a. —Costs - Taxation—Costs of Taxation—Special Circumstances — 
Solicitors Act, JH43, s. 37.—A solicitor delivered to two surviving 
trustees a bill, the items of which amounted to £44 2s. 8d., but at the 
foot of the bill was written 11 By allowance £7 2s. 8d.,” thus reducing 
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the amount to £37. Mart! than one-sixth of the larger amount was 
disallowed on taxation, bijb the taxing-master certified that he had 
disallo.wed many items as being for work which the trustees ought to 
have performed themselves, but that it had been pointed out to him 
that, owing to friction between the trustees, the deceased trustee had 
several times refused to* meet his co-trustees, and had expressly 
instructed the solicitor to do the work in respect of which tho dis¬ 
allowed items had been charged, and that he was of opinion that 
under the circumstances the solicitor ought to be allowed the costs of 
taxation. Held, that the bill ought to be taxed as a bill for £44 ^s. 8 d., 
and that the solicitor ought to be allowed the costs of taxation.— 
E, p. Short; in re Mackenzie, 69 L.T. 761. 

(i.) Oh. D. — Taxation—Order of Course — AhSrtive—Second Order. —Where 
an order of course for taxation has become abortive, owing to delay, it 
is irregular for the client to obtain a second order of course, ex parte, 
and without mention of the first order. Another order for taxation 
can only be obtained upon a special application and on the terms of 
paying the solicitor’s costs of the former proceedings — In re Taylor, 
Sons, and Tarbuck, L.E. [1894] 1 Oh. 603 ; 70 L.T. 161; 42 W.B. 329* 

(ii.) Ch. D. — Lien for Costs—Marriage Settlement. —A solicitor, preparing 
a marriage settlement upon the instructions of the husband, and 
subsequently retaining possession of it, has no lien upon it as against 
the trustees for Ins oosts, but is bound to deliver it to them at their 
request.— Bowker v. Austin, L.R. [1894] 1 Ch. 556; 63 L.J. Gh. 206; 
70 L.T. 91; 42 W.B. 265. 

(iii.) Q. B. D.— Professional Misconduct — Borrowing from Client just of Age. 
—A solicitor borrowed the sum of £69,600 from a client who had 
attained the age of twenty-one 311 st before the first transaction between 
them. Tho client had no independent advice, and left the conduct of 
his affairs entirely to the solicitor. Held, that though the solicitor had 
not been guilty of actual dishonesty, he had been guilty of such 
professional misconduct as to require his suspension from practice for 
two years.— In re A Solicitor, L.R. [1894] 1 Q.B. 254 ; 70 L.T. 27 ; 
42 W.B. 237. 

(iv.) C. A.— Trustee — Professional Charges — Opening Settled Accounts.— 
S. and S., the trustees and executors of a will, who were solicitors, 
and were authorised to oharge for professional business done for the 
estate, wound up the estate and sent an account to the five residuary 
legatees, inviting them to call and receive their shares, and offering 
any explanations they might require. ^Fhe account was not com¬ 
plicated, and contained an item “ Paid to Messrs. S. & Co. oosts, &c.” 
The residuary legatees signed the account, received cheques for their 
shares, and executed a release to the trustees. S. and S. did not 
inform them that they were entitled to have a bill of oosts delivered 
and taxed. Nine years aftpjwards some of the residuary legatees 
sought to have the release set aside, and a bill of costs delivered and 
taxed. Held, that though S. and S. ought to have informed the 
legatees that they were entitled to have a bill of oosts delivered and 
taxed, the omission to do so was not a sufficient ground for opening a 
settled account; that in order to do so it was necessary to show that 
injustice would be done by allowing the account to stand; that if 
exoessive charges had been shewn, the acoount must have been 
opened; but that as the evidence failed to •shew such excessive 
charges, the account ought to be allowed to stand.— Lambert v. Still, 
L.R. [1894] I Ch. 73; 63 L.J. Ch. 145. 

(v.) C. A.— Undertaking — Enforcement — Undertaking to Repay Costs if 
Appeal Succeeds .— Where execution is stayed pending an appeal upon 
the terms of the appellant paying the taxed costs to the respondent’s 
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, solicitor, the latter giving his personal undertaking to repay them if 
the appeal should succeed, the undertaking can, to the event of the 
appeal succeeding, be enforced in a summary 1 manner, although 
execution is stayed pending a further appeal. -Swyny v. Harland, 
70 L.T. 227; 42 W.R. 297. f 


Tithe 

(i.) C. A. — Rating of Owner ~ Tithe Act, 1891- Arrears of Rates Due before 
Act- -Reduction from Rent-chaige Accruing after Act. —Decision of 
Q. B. D. (nee Vol. 18, p- 136, v.) affirmed.— Roberts v. Potts; Hones v. 
Cooke, L.R, [1894] 1 Q.B. 213; 42 W.R. 294. 


Trade Mark 

(ii.) Ch. D.— Descriptive Word —“ Person Aggrieved ”— Patents, dc., Act, 
1883, s. 10, subs. 1 (d) (e). — Held, that “ Emolliolorum ” as applied to 
a preparation for rendering leather Bupple and waterproof, is a 
descriptive word, and not a fancy word, and is not capable of 
registration as a trade mark. Held, also, that the applicants, who 
manufactured a dressing for leather, and might be hampered pi their 
business by the registration of the word, were “ persons aggrieved.”— 
In re Talbot's Trade Mark, 70 L.T. 119. 

(iii.) O. A.— Descriptive Word — Patents, dr., Acts, 1883, s. 64, subs. 1 { c ); 
1888, s. 10.— Held, that “ Somatose,” as applied to an article of 
concentrated food, was a descriptive, and not an invented word, and 
not capable of registration. —In le Trade Mark Application of 
Farbenbriken, Vormals, Fnedr, Berger d Co., 70 L.T. 186. 

(iv.) H. L .—Old Mark — User—Persons Aggrieved — Patents, dc., Act, 1883, 
ss. 64, 90.—Decision of C. A. (see Vol. 19, p. 27, id affirmed.— Powelly. 
Birmingham Vinegar Brewery Co. L.R. [1894] A.C. 8; 63L.J. Ch. 152; 
70 L.T. 1. 

(v.) Ch, J>,~1 foreign Company—lancy Name—Similar Name—Foreign User 
— Absence of Fraud. —In the absence of fraud a company is not entitled 
to restrain a foreign company from trading in England under the name 
conferred upon it by the Legislature of the country in which it is 
incorporated, though the name is a fancy name and similar to that of 
the English compaiiy, provided it is used without any modification. 
Where a foreign company bearing a name so conferred was trading in 
England, and disclaimed any dishonest intention against an English 
company bearing a similar name, but in the documents circulated 
among its agents its name was used m abbreviated forms the user of 
which might lead to the mjur^'of such English company, and the 
instructions to such agents did not expressly forbid such user, the 
Gourt, in order to give the foreign company an opportunity of giving 
instructions to its agents not to use such abbreviated or modified forms 
of its name, ordered a motion for an mterlooutory injunction to 
restrain such modified user of the incorporated name to stand over 
to the trial of the action.— Saunders v. The Sun Life Assurance 
Company of • Canada, L.R. [1894] 1 Ch. 537; 63 L. J. Ch. 247; 
69 L.T. 755 ; 42 W.R. 304. . 

• A ' 

(yi.) C. A. — Register — Rectification — Calculate$ to Deceive—Person Aggrieved 
— Patents, dc., Act, 1883, s. 90.—Decision of Ch. D. (see Vol. 19, p. 63, 
V.)*affirmed .—In re Trade Mark of La Society Anonyme des Verreries de 
TEtotle, 70 L.T. 2$5. 



QUARTERLY DIGEST. 


* xo? 


Tramway 

(i.) Q. B. p , ^Purchase by L\ al Authority—Bash of Valuation. —In an 
arbitration under the Load! n Street Tramways Act. 1870, to fix the 
price at which certain tramways were to be purchased by the Loudon 
County Council, the referee refused to consider the profits of the 
tramways, or their rental nalue considered as let, or capable of being 
let, to a tenant. Held , tlijit he was wrong, as the value should be 
assessed by ascertaining the rental value of the undertaking, and not 
by taking the cost of construction less depreciation.— In re Aibitration 
between the London County Council and the London Street Tramways Co., 
70 L.T. 97. 

Trespass. — See Partition, p. 79, iii. * 

Trustee- 

(ii.) Ch. D .— Appointment of New—Personal Representatives of Surviving 
Trustee — Probate — Special Executors—Conveyancing Act, 1881, *. 31.-— 
P. appointed two -persons trustees of his' will. In 1881 ono of the < 
trustees died, and a sum of consols, part of the estate, became vested 
m the survivor. The survivor appointed A. and B. his general 
executors, and C. and D. executors for the purpose of the trust. 
A. and B. obtained a grant of probate, and by deed appointed 0. andE. 
to be trustees of P.’s will C. and D. obtained grants of probate for 
the purpose only of the trusts of P.’s will. Held, that the will of the 
surviving trustee was not an execution of the powers of the section 
above-mentioned, but that as A. and B had obtamed a general grant 
of probate of tlieir testator’s will they were lus [lersonal representatives, 
and that their appointment of C. and E. as trustees was valid. 
Ordered that D. should transfer his interest in the consols to C. and E. 
— In re Parker's Trusts, 70 L.T. 165. 

(iii.) C. A. & Ch. D .— Breach of Trust - Fraudulent Trustee — Liability of 
Innocent Trustee. —An action by the beneficiaries under a will against 
the executors and trustees, to compel them to make good a loss of part 
of the estate. One of the trustees who had been allowed by his co- 
trustees to convert cortam registered railway bonds into bonds to 
bearer for the purpose of sale, had converted them to his own use. 
Held, that the trustees were doing their duty in selling the bonds; 
that the sale was a matter which might be properly entrusted to one 
of several trustees; and that the trustees had not been guilty of 
negligence in allowing one of their number to conveit the bonds into 
bonds to bearer, and could not be madeliabre. —Gasquoincx. Gasquoine, 
L.R. [1894] 1 Ch. 470; 69 L.T. 822 ; 70 L.T. 196. 

(iv.) Ch. D. — Breach of Trust — Investment — Deposit—Liability of Retiring 
Partner — Limitations. - By will a testator empowered his trustees to 
invest moneys by depositing them with the firm of B., T. & Co. At 
the death of the testator a sam*belongmg to him was deposited with 
the said firm, which then consisted of W. and H. The trustees left it 
so deposited, and added other sums to it. H. died, and W. admitted 
new partners into the firm. W. afterwards retired, and the continuing 

S artners by deed agreed to pay the debts of the firm, including that 
ue to the testator’s trustees. The contmning partners paid interest 
on the debt until the year 1891 in the name of the firm B., T. & Co. 
Held, that the trustees were liable m the event of less, for not having 

f ot in the debt when the original firm was dissolved by the death ox 
L, the authority benS£ only to deposit money with the firm as 
constituted at the testator’s death. Held, also, that the statute did 
not run in favour of W., the payment of interest by the continuing 
partners being a payment for or on behalf of him.— Tucker v. Tucker, 
$3 L.J. Ch. 223 ; 70 L.T. 127; 42 W.R. 266. • 
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(i.) Ch. T),-—Custody of Title Deeds aCd Securities. —Where trust funds 
have been invested on a mortgage offa building estate, the development 
of which will involve frequent reference to the title-deeds, the trustees 
are justified in depositing them withi their solicitor, instead of keeping 
them in their exclusive possession.! Semble, that as a general rule, 
convertible securities, such as bondh payable to bearer, ought not to 
be left in the custody of a ulaiitor or agent .—Field v. Field, 
L.R. [1894] 1 Ch. 425; 69 L.T. 826 ; 42 W.R. 346. 


Vendor and Purchaser;— 

(ii») Ch. 3,—Conveyance^ of Land—Adjoining Road—Soil of Roadway — 
Presumption of Law — Rebuttal. —The presumption of law that a 
conveyance of land adjoining a public road passes the soil of the 
itw&d “ ad medium Jilum via;," is rebutted by circumstances shewing 
that the road possesses a value to the conveying party apart from its 
user as a way, and by references in the conveyance shewing that the 
road is to be regarded as a parcel of land distinct from the parcels 
expressly conveyed .—Pryor v. Petre, 63 L.J. Ch. 132; 69 L.T. 795. 

(iii.) Ch. D,— Ltaseholds — Title — Sale by Executor — Presumption. —A con¬ 
tract of sale of leaseholds stipulated that the title should commence 
with a lease of the 29th September, 1852. It stated that the lease was 
granted m consideration of the surrender of a term, and required the 
purchaser to assume that all necessary parties concurred in the 
surrender, and not to require an abstract or the production of the 
surrendered term, or of any title before the lease, and not to make 
any objection or requisition in connection therewith. The abstract 
shewed that the lease was granted to T. as executor of P. in con¬ 
sideration of a surrendered term, and that, by deed of 7 th May, 1878, 
T., who did not appear on the deed as executor, and entered into 
ordinary covenants for title, assigned to the vendor’s predecessor in 
title. Held, that an objection by the purchaser, that the lapse of 
twenty-six years between the lease and the sale by T. primd facie 
destroyed T.’s title to sell, could not be sustained. Held, also, that the 
frame of the deed of 1878 was insufficient to rebut the presumption 
that T. was selling as oxecutor. Held, therefore, that the abstract 
disclosed a primd facie title according to the contract, and that the 
purchaser was not entitled to have an abstract of P.’s will, or to require 
proof of T.’s powers to sell and convey.— In re Venn and Furze's 
Contract, 70 L.T. 31^. 

I 

(iv.) Ch. D. Municipal Corporation — Building Scheme—Restrictive Covenants 
—Municipal Corporations Act, 1882, s. 109.—A municipal corpora¬ 
tion sold a plot of land, being part of its land which was subject to a 
building scheme. The conditions of sale provided that the purchasers 
should enter into restrictive covenants. The consent of the Treasury 
was obtained to the sale, but the memorial asking therefor did not 
state the conditions of sale. The conveyance contained restrictive 
covenants on the part of tbs purchaser, but no corresponding covenants 
on the part of the corporation. Held, that if the corporation had 
been a private owner it would have been bound by the scheme as 
regards its other land subject thereto, in spite of the absence of 
covenants; jj>ut that, as the consent of the Treasury to the scheme 
had not been obtained, the corporation were not bound by the scheme 
as regards its other land subject to the scheme butnot included in the 
conveyance.— Davis v. Corporation oj Leicester, 42 W.R. 362. 

(v.) Oh. 3.— Specific Performance—Contract by Letter—negotiation.— The 
Court will not enforce specific performance of a contract by letter in 
which the main heads of agreement are speoifled, but w hich provides 
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that the offer is made sufject to the approval by the intending 
purchaser of “a detailed contract to be entered into.”— Page v. Norfolk, 
70 L.T. 23. i 


Voluntary Assignment:— 

(i.) Oil. 15.— Alignment hr/ Wife to I£unhand—Parol Evidence to shew 
Nature of Transaction—Statute of Frauds. —A wife purchased leaseholds 
out of her separate estate. She soon after executed what purported 
to be a voluntary assignment to her husband, who mortgaged the 
premises. It was shewn by parol evidence that the assignment was 
made to enable him to borrow money, and that subject to this it was 
intended that the premises should remain tho wife’s property. The 
husband afterwards died. Held, that as the husband, if lie had refused 
to recouvey the equity of redemption to his wife, could not have set 
up the Statute of Frauds, hie- creditors claiming under him were in 
no better position; and that therefore the equity of redemption 
belonged to the wife.— Davis v. Whitehead, 70 L.T. 314. 


Will:— 

(ii.) Ch. D .—Uotiniriu turn — Accumulation—Thelluson Act. —A testator be¬ 
queathed soveral annuities to be paid out of the income of his personal 
estate, and directed that the surplus income should lie accumulated 
till the death of the last surviving annuitant He bequeathed the 
residue of his personal estate " in trust to pay and divide tho same 
into the several charities hereinafter named, according to the amounts 
set after their respective names,” and then followed the names of live 
charities, with the sum of £100 against each. There was a large 
surplus of income after providing for the annuities. In an action to 
administer the estate, it was decided that the chanties were entitled 
to the whole of the surplus , but without any decision as to the future 
rights of any one to tho accumulations, which were directed to be con¬ 
tinued. Two of the annuitants having died, the next-of-km petitioned 
for payment to them of the accumulations made since the expiratiou 
of 21 years from the testator’s death. Held, that the charities wore 
entitled to the whole of the accumulations.— Harbin v. Mastennan , 
69 L.T. 788. \ 

(ili.) C. A .— Construction — Annuities—Clear of Deductions—Income Tax — 
Testator gave property on trust to pay annuities “ clear of all deduc¬ 
tions whatsoever except income tax.” By codicil he directed that 
“ every interost under my wilj^hall be free of legacy duty and every 
other deduction.” Held, that the annuities must be paid free of income 
tax.— Williams v. Matson, 70 L.T. 115 ; 42 W.B. 229. 

(iv.) C. A-— Construction — Bequest of Arrears —“ Outgoings.” —Devise of 
hereditaments to A , and bequest to A. of all arrears of the rents of 
such hereditaments which should be due at the testator’s death, and 
all proportions to become due after his death of rents accruing due at 
his death, followed by a direction that "all outgoings of the said 
hereditaments property chargeable against such arrears and propor¬ 
tions, and not discharged ” m the testator’s lifetime should be paid out of 
such arrears and proportions. Held, that the outgoings properly 
chargeable extended to all such expenditure upon the estate, as must 
be deducted to ascertain the net rental, and included not only rates, 
taxes, and tithes, but also the agent’s salary nod commission, and sums 
paid or payable before the testator’s death for repairs —Viscount 
Woltner v. Forester, L.R. [1894] 1 Oh. 164; 63 L.J. Ch. 115; 09 L.T. 807. 
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(i.) Oh. X).— Construction — Children — Illegitimate. —A testator bequeathed 
his residuary estate in trust for his four children by name, including 
“A. J. H., the wife of J. H,” and declared that the share of A. J. H. 
should be in trust for A. J. H. for lffo, and “ during any coverture ” 
without power of anticipation, and alter her death m trust for “ the 
children or child of A. J H.” J. H. lad married the testator’s sister, 
and after her death, in the testator’s lifetime, went through the 
ceremony of marriage with A J., the testator’s daughter, and had had 
a child by her. The testator knew these facts. After the testator’s 
death J H. had other children by A. J. II. Held, that the child bom 
before the date of the will was entitled to the share of A. J. H.— 
Harrison v. Higson, L.R. [1894] 1 Oh. 561. 

(ii.) Ch. D.~ Construction — Devise of Land — Condition Requiring Residence — 
Infant. —Devise of mansion-house and land to A. for life, remainder to 
the plaintiff m tail. There was a gift over in case any person who by 
f virtue of the limitations in the will should come into possession of the 
estate should “ refuse or neglect” to reside in and occupy the mansion- 
house for nine months m every year At the tune of A.’s death the 
plaintiff was an infant. Held, that the gift over could not take effect 
during las infancy— Partridge v. Purtndgc, L.R. [18941 1 Ch. 351; 
63 L J. Ch. 122; 70 L.T. 261. 

(lii.) P. C. - Const nation—Estate for Life or in Fee —A testator, by will 
made in 1821, after various bequests of realty and personalty, 

f iroceeded, “ I do give and bequeath unto my daughter A fifty acres of 
and, being part of one hundred acres situated on the P. road, known 
as E. farm, and to my daughter E., fifty acres of land, boing the 
remainder of the above-named hundred.” Then followed the words 
“ and whose names are in the schedule named, and property speci¬ 
fically mentioned to each of their respective names.” The schedule 
contained the names of the various devisees, but not the particulars of 
the property devised. Held , that tlie words mentioning the schedule 
were words of reference, not of gift, and that the daughters only took 
life interests.— Hill v. Prawn, 70 L.T. 175. 

(iv.) C. A. — Construction -Falsa Demonstratio ■ T.imitatio Vera. —8. devised 
to his wife during widowhood, “my residence, called S. House, and 
premises thereto, as the same are now occupied by me.” Some years 
before the date of the will be bad let to his two sons for business pur¬ 
poses an office in the i ard of S. House, and the stable and coach-house 
belonging to the house, except a room on the first floor of the coach¬ 
house to which the only access was through the house, and the sons 
were in occupation at his death. Held, that the reference to occupa¬ 
tion could not be rejected as falsa demonstrate, and that the devise 
included the room over the coachi-house, but not the office, stable, or 
coacli-house.— Seal v. Taylor, L li. [1894] 1 Ch, 316. 

(v.) Ch.- D. - Construction —Ltgacg- Demonstrative or Specific. — A legacy of 
“ 800 pounds invested m 2} consols " held specific, not demonstrative, 
on oonsidei. it ion of the context of the will.— Pratt v. Pratt , L R. [1894] 
1 Ch. 191 

(vi.) Oh D. L eg act/— Rcsidne — Sot otherwise disposed of —A testator gave 
legacies, and then gave und devised all his real and personal estate not 
otherwise disposed of Held, that the legacies were payable out of the 
mixed fund of realty and personalty. —liawden v Cresswell, 42 W R. 235. 

(vii) P. 6 D. — Probate — Executor — Misdescrip!ion - Parol Evidence — Declara,' 
lions of Testator —A testator appointed as executor “ Robert Taylor, of 
W., in the parish b of B., bootmaker.” There was no Robert Taylor 
living at W. in the parish of B , hut there was a J. A. Taylor, a boot¬ 
maker, living there, and there was a Robert B Taylor, also a boot- 
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maker, living at H., in the lame parish. Held, chat evidence might be 
given to shew that the testator had little acquaintance with It. B. 
Taylor, but was a friend ol J. A. Taylor ; and probate was granted to 
J. A. Taylor. Kemble, thlt evidence of declarations of the testator 
was not admissible.— In It he good* of Chappell, L li [1894] P. 08: 
70 L.T. 24 >. 

(i.) C A.— -Piabate—(hunt Piohandi, —Whenever circumstances exist which 
excite the suspicion of tlio Court, it isfor those who propound a will to 
remove that suspicion, and to shew affirmatively that the testator knew 
and approved of the contents of the document, and it is only wlion 
this is done that the onus falls on the opponents to prove their case 
against the will.— Tgnrll v. Painton, 42 W.R 343. 

(u.) P. D.- Probate—Stijuatine on En^t Page ol 1) ill —Where a will was 
on two pages of a sheet of paper, the first page containing the disposing 
parts oi the will, and the signature and attestations being at the* 
bottom of the first page, held, that probate should ho granted of the 
first page only -- In the good- s-o/ dilutee, 03 L ,J. P. (51. 

(lii ) P. D. Piobate — Testamentary Papers—Jneoipoi atron —The testator 
executed a document in the presence of two attesting witnesses. The 
document appointed no executors and contained no bequests, but 
refened to “ the enclosed papeis, numboied 1,2,3, 4, .j, and (>” as contain¬ 
ing his testamentary wishes, micl iceited that they had been signed by 
himself m the presence of the witnesses, who, however, said that they 
had not seen any of them. They said that the testator asked them 
to witness his signature to his will, at the same time pointing to a 
drawer in the table and saying, “ The will is in tins drawer.” The 
papers bore various dates antecedent to the attested document. Held, 
that as the documents were not dearly identified with the description 
given of them in the attested papei s, they could not be incorporated 
therewith ; and that as the attested paper would be inoperative 
without them, probate of all tlio documents must bo refused.— In the 
goods ol Garnett, h It. flHiHj P DO , 70 Tj.T 37. 

(iv.) P. D.— Kiiglmh Will—Russian Will oj Real Estate—Deed of Covenant # 
by Russian Relieves — Documents tdimsiible to Piobate.—A testator 
domiciled m England executed a will and codicils dealing with his 
English propel tv and Russian personal property, a'will dealing with 
real property in Russia, and a deed of ^pvenauts bv the devisees of 
the Russian real property, by which they covenanted to sell the same 
and to hand over tlie proceeds to the English executors This doed 
was executed Ixsfore the last codicil, which rer ited that it was intended 
that it should he executed Thld, that the Russian will and the deed 
of covenants ought not to he included m the English probate .—lit the 
goods of Tnmplin, Tj.R. |TSD4J P 39 ; 42 W.R. 287 
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LAW MAGAZINE AND REVIEW. 

No. CCXCIII.— August, 1894. 

I.—THE STATE AND THE FINANCIAL SITUATION 

IN INDIA. 

t 1 1 HE events of the last few months have placed beyond 
the pale of doubt the fact that the Finances of India 
are not only in a thoroughly unsound and dangerous 
condition, but that they are on a rapid decline, and that no 
efforts to arrest their downward course are made by those 
whose duty it is to provide for the safety of the State. The 
semi-official papers no longer attempt to disguise the 
situation. Thus, the Pioneer , for May 24th last, said :— 
“ The issue of a new Sterling loan of £6,000,000 is an 
“ indication that the financial situation has gone fiom bad 
“ to worse since Mr. Westland framed his budget. In his 
“ Statement, the Finance Minister announced that it was 
“ not intended to make any addition to the permanent debt 
“ of the country. Council’s bills, it was hoped, would be 
“ sold to the extent of £17,(400,000 in the twelve months, 
“ while temporary loans would be raised to the extent of 
u £8,300,000, out of which the Secretary of State was to 
“ use £6,000,000 to pay off the temporary borrowings of 
** last year. There would have been no reason for preferring 
“ the expedient of short dated bills to a regular loan had 
“ there not been a hope that, within the next twelve months 
“ or so, the situation would improve so materially that 
“ temporary borrowings could be made good, and a regular 
** loan dispensed with. The step now taken shews that 

18 
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“ this hope has had to be abandoned. The strain of the 
“ new six millions loan will be felt at the beginning of next 
“ year, when provision has to be made for the payment of 
“ the interest in Sterling with shilling rupees. In what 
“ fathoms of financial bog we may find ourselves In twelve or 
“ eighteen months it is literally frightful to contemplate.” 

Turning to this country, we find that the Times, on 
June 25th last, contains, under the heading of “ Indian 
Affairs,” the following statement, which deserves special 
attention:—“ Discursive references to bimetallism and 
“ pious hopes of a bimetallic concert of nations are a mcie 
“ paltering with the situation. We strongly insisted on the 
“ evils of the ihsenco of individual responsibility which is 
“ an cver-piescnt danger to Indian finance. As we pointed 
“ out on March 5th, the essence of effective responsibility 
“ is that adviseis should stand or fall by the advice which 
“ they give. The test of effective responsibility is their 
“ resignation when their advice is rejected. Amid all the 
“ bad Indian finance of the past two years, there is not a 
“ single person to whom the test could have been applied. 
“ The views of the Finance Minister have differed from 

those of the Viceroy, and the views of both have been 
" disregarded by the Secietary of State. The Secietaiy of 
“ State, in his turn, is responsible to his colleagues, not for 
** good finance, but for adjusting Indian finance to the 
u Parliamentary convenience of the Ministry at home.” 

Thus, while the Pioneer points to the fearful depths into 
which we are being drawn, the Times clearly shews that the 
Indian Secretary of State, subjected as he is to the influence 
of the Ministry at home, is poweiless to stave off the danger, 
although that danger |ias been created by his own action, 
as supreme controller of Indian affairs. This startling 
avowal, moreover, is unaccompanied by any suggestion as 
to how the vessel of the State is to be saved from the 
wreck of bankruptcy. The man at the helm, whose 
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personal safety is provided for, is seen to be steering 
straight for rocks and shoals, and common sense bids that 
he should at once be removed, and the vessel be placed 
under the control of men personally interested in her 
safety; but not a voice is raised for a change so obviously 
and «o urgently needed. The two hundred millions of 
British subjects whose fortunes are *thus jeopardised, have 
no voice in the matter, while the influential minority at 
home, who might save the State, seem blind to the peril 
to which they and their Indian fellow-subjects are exposed. 

The line of conduct which the Government have latterly 
pursued with regard to'the finances of India, indicates an 
intention to proclaim bankruptcy, rather than submit to 
the hard ordeal which alone could save the credit of the 
State, namely, the exeicise of strict retrenchment and 
economy, the avowal of error, and the acceptance of 
unpalatable reform. While it is earnestly to be hoped that 
no such calamitous intention is entertained, the disquieting 
supposition acquires considerable strength from other parts 
of the Article in the Times , where the writer, after referring 
to the heavy gold obligations contracted by the Indian 
Government, says: “ How those obligations are to be 
“ met, and how those menaces of insolvency are to be 
“ averted, are questions which demanded an answer in the 
“ last two Indian budgets, and they are questions to which 
“ neither of the last two Indian budgets attempted 
“to reply.” The Aiticle tlien goes on to shew that no 
satisfactory reply was possible, and forcibly demonstrates 
this fact in its concluding paragraph. Referring to the 
lecture which the late Indian Finance Minister delivered in 

V 

the City on the 15th June last, the writer says: “ Sir David 
“ Barbour (who has ■‘regained his right to speak his mind) 
“ warns the British hation that the Government of India 
“ is at present in a position of great financial difficulty. 
“ Passing over currency devices and palliatives in regard 
// 18-2 
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"to which he is more or less doubtful, he comes to 
"the plain and immediate duties which that position 
"imposes on the Indian Government. The first is to 
" * enforce strict economy,’ This the Government of India 
" cannot do, so long as it is compelled to defray all sorts of 
" charges of supervision and control in England, which no 
" other Dependency or Colony of Great Britain would be 
" called to pay. The second duty of the Indian Government 
" is to * manage its financial affairs with greater forethought 
" and prudence.’ This it cannot effect so long as there is no 
u " individual responsibility for their management, and the 
" ultimate decision in financial measures of the greatest 
" importance is avowedly given not in the interests of 
“ the Indian taxpayers. Its third immediate duty, according 
" to Sir D, Barbour, is to ‘ avoid at all hazards any increase 
" of the home charges and of its Sterling liabilities of what- 
" ever kind.' This it cannot avoid so long as the current 
“ Indian payments in England continue to be met, in whole 
" or in part, by fresh issues of Sterling loans.” 

If we assume the correctness of the statements contained 
in the Times and the Pioneer (neither of those papers being 
likely in any degree to exaggerate the shortcomings of the 
Government), the situation may be summarised as follows:— 
The Secretary of State, who exercises supreme control 
over the Indian administration, has, for years, sanctioned 
expenditure greatly in excess of the revenue, and raised 
loans for meeting the deficit. * # 

A great deal of this expenditure has been incurred, not 
in supplying Indian wants, but in meeting the Parlia¬ 
mentary convenience of the Ministry at home—that is, in 
assisting the British Cabinet to acquire Parliamentary 
votes for its support. •• ^ 

The Indian debt has thus been,* and is still being, 
unfairly increased; and the Secretary of State is unable to 
arrest that evil course, owing to the peculiar system of 
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government imposed on India—a system which has 
destroyed individual responsibility, and made it impossible 
for the head of the Government to enforce strict economy, 
to manage financial affairs with greater forethought and 
prudence, and to avoid increasing the home charges and 
Sterling liabilities of the Indian Government. 

Reform, therefore, has become urgent; every hour’s 
delay aggravates the situation and adds to the difficulty of 
rescuing the finances from their perilous condition. The 
system of government which produced this crisis must 
obviously be abolished, and an influence be brought into 
existence (as advised by the late John Stuart Mill in 1858) 
that will protect the Indian revenue against illegal demands, 
such as those which the present system has encouraged 
and supported. But who is to exercise this protective 
influence ? The duty was assigned by Act 106 of 1858 to a 
trusted adviser of the Queen; and the plan has proved a 
disastrous failure, simply because the powerful instinct of 
self-pieservation led the Secretary of State to sacrifice 
Indian interests to the safety of the Cabinet on which his 
official existence depends. On the other hand, experience 
and human instinct urge that those who contribute to the 
revenue raised for their benefit, are begt qualified to decide 
how its expenditure may effectually accomplish its purpose. 
This brings us face to face with Popular Representation— 
a system which has ameliorated the condition of every 
society where it has been introduced, but which the Anglo- 
Indian official has denounced as unsuitable for India. 

So long as the Indian populations had faith in our 
promises and good intentions, it would, perhaps, have been 
unwise to initiate a revolutionary measure and concede 
rights which were not claimed; but great changes have 
occurred during the last thirty-four years. Our faith 
solemnly pledged to our Indian fellowosubjects, and our 
Treaties as solemnly entered into with our Indian allies, 
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have deliberately been violated by us.* Our Law Courts 
have been converted into instruments for enforcing 
illegal and groundless claims of the Government ;f 
and the people are still vainly appealing to our 
Proclamation of 1858, when our Gracious Queen, speaking 
in the name of the British nation, said :—“ We hold our- 
** selves bound to the natives of our Indian territories 
“ by the same obligations of duty which bind us to all 
“ our other subjects, and these obligations, by the 
blessing of Almighty God, we shall faithfully and 
“ conscientiously fulfil.” 

In short, we no longer possess the confidence ot the 
people, and a disposition is spreading amongst them to 
combine against our action and our spurious Indian legis¬ 
lation whenever these are considered oppressive and 
unjust. Western education, moreover, has made rapid 
progress all over India; political associations have been 
formed in every Province, claiming for the people the right 
to participate, to a reasonable extent, in the administration 
of their countiy; and Popular Representation has, for the 
last twelve years, been actively and widely discussed by 
the educated classes, as offering the only legitimate means 
by which the people^could obtain justice. The situation, 
therefore, has very materially changed since 1858; and 
while the opinion of the Anglo-Indian official must always 
be an important factor in the adoption of reform, views 
based on a state of things which no longer exists cannot 
safely be accepted as a guide in the altered conditions 
which now prevail. 

« 

* Law Magazine and Review , No. CCLXXXVIII., May 1893, p. 164, The 
Bengal Tenancy Act; also No. CCXC., November, 1893, p. 97, Our Indian 
Feudatories , &>c, ' 

f Law Magazine and Review, No. CCLXXXIV., May, 1892,9. 183, The 
Fusion of the Executive%nd Judicial Powers in India; also No. CCLXXXV,, 
August, 2892, p, 259, Judicial Independence in India . 
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The introduction of Popular Representation into the 
Government of India, would need much circumspection 
and forethought. In other countries the system has 
encouraged the masses of the people to invade the 
legitimate rights of the industrious and the thrifty, and 
this has occurred especially in communities where numbers 
formed the main basis of the representation. The object 
of a Parliament being to allow the people a voice in the 
expenditure of the revenue paid by them, equity demands 
that each elector’s influence should be proportioned to his 
conti ibution, and that his contribution should fairly repre¬ 
sent his stake or interest in the country. It must have 
been in view of some such principle that the fiscal element 
was introduced in the qualification of electors; and a 
careful adherence to that principle might save 11s in 
India from the troubles which have aiisen elsewhere 
from its imperfect application. The Electoral body 
might also with advantage be confined to the classes who 
are capable of understanding the aim and the benefits 
of Popular Representation, provision being simultaneously 
made for extending the franchise with the spread of 
education. 

In devising means for saving India, from the ruin with 
which she is now threatened, it should, at all events, be 
carefully borne in mind that her critical condition is the 
result, as the writer in the Tunes so clearly demonstrates, 
of her pernicious system of government, in which the exercise 
of power being released from its legitimate responsibility, 
reckless extravagance receives powerful encouragement, 
and economy becomes practically impossible. The system 
contains, in fact, a germ of destruction whidh no patching- 
up, no change of form**no partial concession to principle, 
can eradicate; it must be entirely abolished before India 
can be libeiated from the incubus under # which she is being 
crushed. It appears, however, that the Indian authoiities, 
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in order to prolong the period of irresponsible power, are 
about to demand that the British Government should 
guarantee the debt of India, and this demand is to be 
accompanied with the threat that, unless it be conceded, 
our Indian Empire must crumble and fall into dissolution. 

The Pioneer, for June 15th last, says : — “ The most 
“ astonishing fact abput the present situation is that the 
u credit of the country for borrowing purposes keeps up as 

" it does.We are paying our way at home— 

“ as regards, amongst other charges, the interest on money 
*“boi rowed—by borrowing more. By degrees it must 
“ become perceptible that, no matter how exalted the 
“ morality of the Indian Government may be, there may 
“ come a time when the Indian Government will not be 
“ able to act up to the principles on which till now its credit 
u has reposed. New difficulties will be found in placing on 
“ such terms as we have been used to, loans that depend 
“ for their security on the resources of the Indian 
“ Government. Then will borrowing become possible 
“ only with the guarantee of the Biitish Government, and 
** the Government of England will have to carry on 
“ the Indian administration or proclaim a dissolution of 
** the Empire.” 

To hear of the exalted morality and the principles of a 
Government who have deliberately and persistently com¬ 
mitted the unprincipled act of appropriating and wasting 
the security they had pledget! to their creditors, sounds 
strange ; but criticism in the present conjuncture can be of 
little use; and if the attempt, foreshadowed in the above 
extract, to prolong irresponsible government in India, is to 
be frustrated, opposition must be prompt and energetic, 
seeing that the attempt to obtaia the guarantee will 
probably receive the support of several influential classes, 
namely:— 

Those who have Invested their money in Indian Securities; 



THE STATE AND THE FINANCIAL SITUATION IN INDIA. 369 

The political supporters of the existing Ministry, and of 
previous Indian Secretaries of State, who misused the 
power intrusted to them; 

Indian officials, especially in the higher ranks, who 
doubtless perceive that the reduction of their salaiies and 
the abolition of dispensable appointments has become 
imminent; 

Lastly, all who derive profit from commercial and 
financial transactions with the Indian Secretary of State, 
either for the supply and shipment of stores or for other 
requirements of the Indian Government. 

On the other hand, 'the guarantee would impose fresh 
liabilities on the Biitish taxpayer; and the working classes, 
which form the bulk of our constituencies, would certainly 
not consent to bear additional taxation for the benefit of 
the classes just mentioned. It is to be feared, however, that 
the measure might be delusively represented as constituting 
a merely nominal risk ; and that some boon or concession, 
simultaneously offered to the electors, might weaken their 
opposition to the proposal. It is important, therefore, 
that accurate information on the subject should be imparted 
to the British public as early as possible. 

To India, the British guarantee, by enabling irresponsible 
government to be prolonged (although its pernicious 
character has been exposed and is now universally 
admitted), would prove an overwhelming misfortune. Her 
attenuated resources would De further reduced, and the 
popular discontent and irritation caused by the pressure of 
taxation, and by the spoliative measures directed against 
the landed and cultivating classes, would precipitate the 
fatal result of irresponsible rule—an end which is already 
within sight. That this statement is far from being an 
exaggeration will be seen by a reference to the semi¬ 
official organs, both in India and at home. The 
Pioneer , for June aist last, in the course of an Article 
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upon the present situation, says, with regard to land:— 
"It is certain that the present state of things, which 
"cannot but result in a most dangerous situation, must 
" at any cost be remedied. A few years more will 
" witness the almost complete ruin of the old pro- 
“ prietors, who will be turned into a class of discontented 

ft 

“ paupers, who see their only hope in social confusion, 
" converted thus into ready victims of the wiles of the dis- 
" loyal agitator. Much mischief has been done in the 
•" past, but the books of the sibyl are still for sale, and, if 
" we neglect the chance, we shall pay dearly later 
" for our neglect. It is moie difficult to say what 
“ measures should be taken to remedy the existing state of 
“ things. 1 ' Then the Times, for July 16th last, referring 
to the exemption of Manchester goods from import duty 
in India, says:—" It is felt that, in order to maintain that 
" exemption India will be forced to go on borrowing in 
“ gold with which to pay her way. Several weeks ago we 
" said that it was almost impossible for England to realise 
" the bitterness of the Indian public feeling on this 
" question. Articles in the native press which, a year 
“ ago, would have excited general indignation, are now 
“applauded by the /British journals in India." Then, 
after quoting some trenchant criticism from the Madras 
Times and the Pioneer, the writer says :—" We confine our 
" quotations to passages from two of the most patriotic 
" British organs in India. It could setWnd good purpose 
" to reproduce the language of indignation from the native 
" press.” 

In conclusion, I would iemind the reader that the danger 
in which India is placed is the direct result, as the Times 
so clearly demonstrates, of the pernjpious system by which 
India fs governed—a system which has destroyed individual 
responsibility, and* is fast leading the State to a disastrous 
catastrophe. It therefore behoves all who perceive the 
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danger to take the matter into serious consideration with 
the view of obtaining reforms that will lemove the causes 
of the present troubles and place the future administration 
of the country on a basis of sound statesmanship, security, 
and justice. 

J. Dacosta. 


II.—CAMBRIDGE UNIVERSITY JURISDICTION. 

rpo Lawyers the chief interest in the Vice-Chancellor’s 
Jurisdiction lay in an ancient Charter, undisturbed 
and unrefoimed since the third year of Queen Elizabeth’s 
Reign. Few Lawyers have ever leferred to the Charter, 
and probably they, like the public at large, have merely had 
their curiosity awakened from time to time by sensational 
accounts appearing in the Public Press, inspired by some¬ 
body whose activity is prone to find expression rather in 
faulty diagnosis than in any suggestion of remedy. The 
recent case of Daisy Hopkins was as a fact the action 
which fanned the slumbering embers of discontent, 
supposed to lie in the hearts of^ the non-academic 
population of the town of Cambridge. * 

The Charter* granted to the University in Queen 
Elizabeth’s Reign runs as follows:—That the Chancellor, 
Masters, and Scholars of the Univeisity of Cambridge 
by themselves or their deputies, officers, servants and 
ministers from time to time, as well by day as by night, at 
their pleasure, might make scrutiny, search and inquisition 
in the town and suburbs, and in Barnwell and Sturbridge, 

for all common woirien, bawds, vagabonds, and other 

1 

» 

* Cf, also Art. by J. Parker Smith, M.A., on University Represent-‘-on, in 
Law Magazine and Review, Nos. CCL., November, 1U83, p. 21, and CCLI., 
February, 1884, p. 143. 
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suspected persons coining or resorting to the town and 
suburbs or the said fairs, and punish all whom on such 
scrutiny, search and inquisition they should find guilty or 
suspected of evil by imprisonment of their bodies, banish¬ 
ment or otherwise, as the Chancellor or his vice-gerent 
should deem fit. And the Mayor, bailiffs and other officers 
and ministers of the town, and all other persons whatsoever, 
were commanded not to impede such scrutiny, search and 
inquisition, but on request of the Chancellor or his 
vice-gerent aid and assist therein, under pain of contempt 
and incurring the indignation of the Queen, Her Heirs and 
Successors;—from which it will be seen that the Vice- 
Chancellor could imprison any common woman, bawd, or 
vagabond wilhin the prescribed limits when found guilty or 
suspected of evil by the Court. 

In the month of December, 1891, Daisy Hopkins was 
imprisoned, but the conviction was quashed because the 
formula used in the charge (one in vogue from very 
early times), namely, “walking with an undergraduate,” 
was held by Lord Chief Justice Coleridge and Lord Justice 
Smith to disclose no criminal offence, “such person” 
not being, in the words of the Charter, “suspected 
of evil.” • 

The Press was able to rouse a certain class of public 
opinion against these powers possessed by the University 
Court, and it enlisted the sympathy of those very puissant 
members of Parliament, who are hotly opposed to anything 
which they think can possibly be converted into the 
protection of impurity. 

This party was ably assisted by kindred spirits to whom 
any law 300 'years old must of itself, jrom its mere 
antiquity, be bad and anomalous. 

Perhaps the idea that any change deferred would mean 
total loss of any yniversity privilege in these matters was 
a potent factor in causing the University to propose to the 



CAMBRIDGE UNIVERSITY" JURISDICTION. 273 

Town the promotion of a Bill partly repealing this special 
jurisdiction. Be that as it may, the Town of Cambridge 
came to terms with the University, and the Bill drafted 
and approved by both bodies has now received the Royal 
Assent. 

So far as the Undergraduate is concerned, we catfnot but 
regret that any change is to be made, judging most 
naturally that any change of a regime which has for so long 
worked so well must be a change for the worse. 

What, then, will be the change ? 

The powers conferred by the Charter which we have 
quoted are repealed in toto, and in their stead the powers 
given by a Statute in the Reign of George IV., viz., 
6 George IV., cap. 97, to the University of Oxford, are to 
be extended to the University of Cambridge. 

To put the matter shortly, an Act was passed in the fifth 
year of the Reign of George IV. which applied to Great 
Britain, and which gave, among other powers, the authority 
to constables to take up any prostitute standing in the 
public Streets and behaving in a disorderly manner, and the 
Act of 6 George IV., cap. 97, gave power to the University of 
Oxford to appoint constables with the same powers as other 
constables, who could take up any such person not giving 
a satisfactory account of herself (not necessarily behaving 
in a disorderly manner), and treat the person so taken up 
as a “disordeily person” under 5 George IV., cap. 83, 
the offender being brought before the Magistrates and 
punished according to the Act. The Vice-Chancellor is a 
Magistrate pro tern., ex officio, and naturally there is no 
reason why many of the Magistrates should not be University 
Graduates. It will at once be seen that the effect of this 
is to place on a very different footing the discipline of the 
streets. In the first place the whole episode takes place 
in the Borough Police Court, the prisoner is tried by a 
mixed bench of Town and University Magistrates, and the 
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arguthent that the Court is a kind of Star Chamber 
can never he put forward any more. Still, the quiet, 
unostentatious procedure of the University Court, which 
maintained a discipline in the stieets of the town, is to be 
done away with, and it is a matter of conjecture whether 
the change will be found to work as well as the old order of 
things. 

Those who, like the present writer, are in favour of special 
Criminal jurisdiction for Cambridge, will probably think 
that the Act now placed upon the Statute Book is rightly 
a private Act, and that it will bring about the settlement 
of a vexed question which only concerned the University 
and the Town of Cambridge. To them it is a matter of 
little moment whether the Vice-Chancellor or the BorOugh 
Magistrates exercise the jurisdiction. On the other hand, 
to those who are adverse to these special Criminal powers 
the subject will be perhaps painfully interesting. Some 
of these devoted the best years of their political life to 
blotting out from the Statute Book the principle contained 
in the Act, and now, when they see it re-indorsed by 
the House of Commons by means of a Private Bill, their 
victory of a few >eais ago must seem rather a mockery. 
The real inteiest l # ies, therefore, not in the Act itself, 
which simply effects a transference of jurisdiction, but 
in the political sincerity of the Town of Cambridge and 
in the action of the House of Commons. We had always 
been under the impression that the non-academic population 
of Cambridge viewed the Charter of Queen Elizabeth’s 
time as a relic of barbarism, a standing menace to freedom, 
and a glaring personal insult to themselves. When 
we recall the* speech made by the Member for Cambridge 
in the House of Commons in *1873, on* behalf of the 
repeal of the Contagious Diseases Acts, we may 
fake it for granted that he was echoing the sentiments 
of his constituents. One of his arguments ran thus: 
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“ Our present position is entirely wrong; it is inconsistent 
with reason and logic. We are professing to benefit a 
particular class, and refuse that benefit to a far more 
numerous class ; ” and, contrasting the two sexes, he said : 
“You do not treat them alike; that is obviously unjust.” 
These sentiments were seconded by Mr. Mundella. It is 
somewhat of a disappointment to find that, after all, the 
Town of Cambridge were only jealous of the University 
powers, and that all they really desired was to be able to 
use powers themselves which they deprecated from such a 
high moral standpoint in the hands of others. Be it said at 
once that the University of Cambridge was always consistent, 
and that by petition and otherwise it had supported the 
Acts which Mr. Fowler strove so hard to repeal. 

The House of Commons, in 1885, was persuaded by 
Mr. Stansfeld and his followers to repeal the Contagious 
Diseases Acts. This was the result of many years of 
agitation by the party under the leadership of the Member 
for Halifax, and also of the evidence taken before two 
Royal Commissions. There were many reasons why the 
House resolved to repeal these Acts, and very prominent 
apiongst them were: firstly, that argument of Mri Win. 
Fowler already quoted; secondly, the possible abuse 
of any discretionary power in the hand's of the police; and, 
thirdly, as Mr. G. W. E. Russell rhetorically put it, “ What 
was his sin ? What was hers ? And how unequal is their 
fate I At any rate, whatever 1 the pangs of conscience, he 
has still his friends around him and a position in the world; 
surely that difference in the sexes is enough ! ” 

Now, the Cambridge Act legislates for a class; it places a 
discretionary power in the hands of the police, and it treats 
man and woman differently. Under these circumstances, 
all can at least understand the action of Mr. Webb, who 
firstmoved an amendment because, he said, what was required 
by, one University was required by all. We can understand 
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that he should be supported by Mr. Stansfeld, Mr. Dodd, 
Mr. Labouchere, and Mr, J. Stuart, Again, we can under¬ 
stand that he should have been opposed by Lord Randolph 
Churchill, Sir John Gorst, and Sir Edward Clarke, for they 
had always supported special legislation, but that only 157 
members should have been found in the present Democratic 
House of Commons to vote against the Bill seems difficult 
to account for. 

The present writer, who is glad that the Town of 
Cambridge has retained the powers given up by the 
University, must be permitted to express the hope that 
when the time comes for the other younger and growing 
seats of learning to ask for similar special protection, the 
theory of Home Rule so opportunely brought to bear upon 
the Cambridge Corporation Bill may be extended to those 
younger corporations. 

The non-contentious portion of the Act, which concerns 
the University, has more raison d'etre. The Vice-Chancellor 
has, till now, under different statutes, held absolute power 
over the licences for Theatrical and other exhibitions. 
These exceptional powers have been a source of con¬ 
siderable feeling in the Town, and they are, by the new 
Act, transfeired to Jhe juiisdiction of the County Council 
for Cambridge and the Licensing Justices of the Borough. 

The following is the text of that portion of the Act 
dealing with University Jurisdiction :— 

“ So much of the Charter as is recited and set forth in 
the Preamble to this Act, and so much of the Act of the 
thirteenth year of the reign of Queen Elizabeth, phapter 29, 
intituled * An ^Acte for Thinccrporaton of bothe Thuny- 
versities,’ and so much of any other Act as confirms or pre- 
serves that portion of the recited Charter is hereby repealed 
withodt prejudice to anything already done and suffered. 

" The said recited sect. 3 of the said Act, 6 Geo. IV., 
cap. 97, shall extend and apply to the-University of Cam- 
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bridge, and, subject to the provisions of this Act, shall have 
effect within the precincts of the said University as if the 
words ‘either of the said Universities of Oxford and Cam¬ 
bridge’ were inseited therein in lieu of the words ‘the 
said University of Oxford.' 

“ The Proctors and pro-Proctors of the University of 
Cambridge shall, by virtue of their respective offices, have 
the poweis vested in constables duly appointed and sworn 
under or by virtue of sect, i of the said in part recited 
Act, 6 Geo. IV., cap. 97, and shall have power, for the 
maintenance of disciplines amongst members of the 
University, with or without any constables appointed undei 
the same Act, to enter any premises licensed for the sale of 
intoxicating liquors, or any premises kept or used for 
public entertainment of any kind during the performance 
of such entertainment, or so long as any of the public are 
assembled there. 

“ Sect. 10 of the Act, ‘ For regulating Theatres,’ passed in 
1843 * (6 and 7 Viet., cap. 68), is hereby repealed so far as it 
relates to the University or Town of Carnbiidge or the 
neighbourhood thereof. 

“ The County Council for the County of Cambridge 
may at any time revoke any licence *for the public per¬ 
formance of stage plays within the Borough on the 


* 6 &• 7 Viet., cap. 68, § io. “ Provided always and be it enacted that no 
such licence shall be ir foice within the precincts of either of the Universities 
of Oxford and Cambridge, or within 14 miles of the city of Oxford or Town of 
Cambridge, without the consent of the Chancellor or Vice-Chancellor of each 
of the said Universities respectively, and that the rules for the management of 
any theatre which shall be licensed with such consent within the limits afore¬ 
said shall be subject $p the approval of the said Chancellor or Vice-Chancellor 
respectively ; and in case of die breach of any of the said rules, or of any 
condition on which the consent of the Chancellor or Vice-Chancellor to grant 
any such licence shall have been given, it shall be lawful for such Chancellor 
or Vjce-Chancellor respectively to annul the licence and “thereupon such licence 
shall become void.” 

JCJ 


> 
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complaint in writing of the Vice-Chancellor or the Mayor 
sent to the Clerk of the said Council, who shall forthwith, 
upon the receipt of such complaint, summon a special 
meeting of the County Council to consider the same, and 
give written notice of the complaint to the person com¬ 
plained of, in order that he may make his answer or defence 
at such special meeting. 

“ The Licensing Justices for the Borough may at any 
time revoke any Licence within the Borough granted in 
pursuance of Part IV. of the Public Health Acts 
Amendment Act, 1890, on the complaint in writing of the 
Vice-Chancellor or the Major, sent to the Clerk to the 
Justices, who shall forthwith upon the receipt of such 
complaint summon a special session of the Licensing 
Justices to consider the same, and give written notice of 
the complaint to the person complained of, in order that he 
may make his answer or defence at such special session. 

“ Sect. 16 of the Cambridge Award Act, 1856,* shall 
henceforth be read and have effect as if the words * (except 
during the period of Midsummer Fair or in the Long 
Vacation),’ and the words * Vice-Chancellor and the ’ 
were expunged and omitted therefrom. 

“Nothing in this*Act contained shall affect any right, 
power, or privilege of the University, or of any Court or 
Officer of the University, except so far as the same is 
hereby expressly abolished or*modified.” 

Francis H. Cripps-Day. 

* 19 6* 20 Viet., cap. xvii., § 16 (Local and Personal Act). * No occasional 
public Exhibition $r Performance, whether strictly theatrical or not other than 
Performances in Theatres which are regulated t by the Ac* £ & 7 Viet., cap. 68, 
shah take place within the Borough (except during the period of Midsummer 
Pair or.in the Long Vacation) unless with the consent in writing of the Vice- 
Chancellor and the Mayor, and every Person who shall offend against this 
Enactment shall be liable to forfeit a sum not exceeding £20, recoverable in like 
manner as Penalties imposed by this Act.” 
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III.—THE FUNCTION OF EVIDENCE IN ROMAN 

LAW.—III. 

f\THER matters connected with the scope of the present 
inquiry which are worthy of notice are the capacity of 
witnesses, the relevancy of evidence, the respective provinces 
of oral and written evidence, the function of presumptions, 
and registration. 

Witnesses. 

The most striking rule of Roman Law is that in order to 
constitute plena probatio two witnesses were necessary.* 
Whether this was always the case cannot be affirmed with 
certainty, but the law was certainly established by a consti¬ 
tution of Constantine in 334, probably in imitation of the 
rule of the Mosaic law.t Where no number was named 
by the law two were sufficient.^ This was subject to the 
exceptions that in treason torture could be ordered on the 
evidence of a single witness,§ that the evidence of a notary 
was usually equivalent to that of two ordinary witnesses, and 
that in certain cases a larger number than two was required. 
Three witnesses were required for an inventory,;! for 

* Unless the semiplena probatio of one witness were supplemented by oath 
of the party or torture. Where the probatio was incomplete it was not the 
right but the remedy that was affected. Non jus deficit sed probatio, as the 
Civilians expressed it. 

t Cod. iv M 20, g, 1. 

J Dig. xxii., 5, i, 12. According to Klot? and others no more than ten 
witnesses were allowed in a trial before recuperatores. Cicero pro Ceecma, 
c. 10, is relied on as the authority for this statement. 

§ This is, as the English lawjter will observe, in direct opposition to the 
practice on trials for treason irj England since the reign of William III. By 
the law of the Roman Catholic Church a single witness was sufficient to prove a 
charge of heresy. See Malletus, Aurum Moralis Theolog.ce (Turin, 1656), and 
Other authorities. 

|| Nov. i., 2, 1. > 
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comparison of the handwriting of a cliirographon* for giving 
an instrument of hypothec ( idiochiron) priority as a public 
document,t for a donatio for proof of adultery,§ for recog¬ 
nition of natural children as legitimate,!! and for a depositum 
or mutuum made in writing.IT Five were required for a tnanci - 
patio , for codicilli** for a grant of freedom, for manumission 
orally or by letter, for the destruction of the title-deeds of a 
slave,ft and for proof of cognation. ;{.£ Seven were required 
for divorce,§§ and for a will li j! (with some exceptions). Ten 
were necessary for the old ceremony of confarreatio. A 
fidetcommissum might be established by codicilli witnessed by 
fewer than the statutory five, or even by none at all, but in 
this case the heres was put to his oath, and the claimant had 
to take the oath de calumnid.l I % The titles Dc Testibus in the 
Digest***- and Codc+tt and Novel xc.JtJ contain numerous 
rules as to the capacity of witnesses, in general accordance 
with obvious principles of justice, but at times somewhat 
strange to those accustomed only to English practice. In 
general they apply to both civil and criminal procedure.§§§ 
Some of the more important rules are as follows, excluding 
the law of witnesses to wills, which w'as to some extent 

* Cod, iv., 21, 20. ,* t Cod. viii., 18, xx ; Nov. Ixiii. 

$ Leon. Const. I. § Nov, cxvii., 15. Nov. cxvii., 2. 

If Nov. Ixxm. ** Cod. vi., 36, 8, 3. ft Cod. vii., 6, 1, x, 2, and 11. 

Jt If there was written evidence three were sufficient, Cod. iv., 20, 1. 

§§ Dig. xxiv., 2, g. 

1 | j) Inst, ii., xo, 3. The number of witnesses to a will was afterwards reduced 
by Leon. Const. xli. to five in cities, three in the country. 

Inst, ii., 23, 12; Cod. vi M 42, 32. 

*** xxii., 5. ttt iv., 20. * 

ttt The immediate occasion of the promulgation of this Novel (339) is stated 
to be a fraud committed in Bithynia, where a jpen had he^n put into the hand 
of a testatrix after her death, and her hand had been guided to make the sign 
of the» cross as a signature to her will. 

§§ | Non solum in criminalibus can sis sed etiam in pecunianis htibus , Dig. xxii., 
5, 1, 1. The teim pecunianis litibus is probably used because in the majority 
of civil actions the claim is reducible to a money value. 
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different in practice, though in principle the same.* * * § Roman 

Law tended to the imposition of legal disqualifications, the 

tendency of modern systems is, on the contrary, to admit all 

persons to give evidence for what it is worth. Most of the 

circumstances which would have disqualified in Roman Law 

now only affect the value of the testimony, not the capacity 

of the witness. The disqualifications were either absolute or 

relative. The principal absolute disqualification was 

personal interest in the cause of action. - The maxim of 

l^v was, in the words of Pomponius, Nullus id one us testis in 

re sud intelligitur.t This was extended to persons standing 

* 

in certain defined relations to any party to an action, e.g., 
those connected by blood or affinity as far as cousins, 
husbands and wives, and patrons and freedmen.J The 
incapacity of a party to give evidence in his own cause 
must be of course always taken as subject to his liability to 
deny the cause of action on oath. Other absolute disquali¬ 
fications were infancy,§ convictions for crimes of a certain 
kind, |! being an accomplice,If or affected with infamia ,** * * §§ com¬ 
pulsion,ft inimicitia,X\ the status of slavery where torture 
had not been applied,§§ and, at one period, heresy. |ijj 

* Nov. xc M 3- 

t Dig. xxii., 5,10. The same principle is foundin other places, for instance, 
Cod. iv., to, to. 

X Dig. xxii., 5, 4. 

§ In civil cases witnesses must be above the age of puberty, Dig. xxit., 5, 
3, 5, in criminal they must be twenty ybars of age, Dig. xxiu, 5, 20. 

|| Dig. xxii., 5, 20. Adultery and extortion or taking bribes were special 
disqualifications, Dig, xxu., 5, 15 and 18. A person convicted of calumma was 
a good witness, Dig . xxii., 4, 13. 

H Cod. iv., io, it. ** Dig. xxii., 5, 3, 5. See Greenidge, Infamia, 1G6. 

ft Dig. xxii., 5, 6. tt Cod. iv., 20, 17; Nov. xc., 7. 

§§ Dig. xxii., 5, 7 p 

|||| Justinian originally excluded Borboritte, Samantce, Jews, and other 
heretics, Cod, i, 5, 21. They Were afterwards admitted by Nov. xlv. lot the 
cutious reason that the evidence of a hcietic was given on behalf of the State, 
which was otthodox. 
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Ooe who had given evidence previously against the same 
accused was disqualified,* * § as was, unless in causes affecting 
domestic matters, a member of the household of tjie 


accuser.t A speech to discredit witnesses of the other 
side was, at any rate in the time of Cicero, known as 
interrogatio testium,% and attacked either their qualification 
or their credit. Relative disqualifications were those of an 
advocate, who could not give evidence in a cause in which 
he had been engaged,§ of accuser and accused in a criminal 


case during the pendency of the case,,'! 
who was excluded in most claims arising 


and of a woman, 
out of contract^! 


Certain persons were relieved fiom giving oral testimony by 
reason of their position in the State, such as bishops** and 
soldiers,tt or of their age and infirmity 4 t The attendance 
of witnesses was originally a matter concerning only the 
private interest of the party who required their attendance. 
If he wanted them, he must summon them himself by the 


use of the legal phrases testes estote or licet antestari .§§ By a 


* Product testis is non potest qui ante eum rcum testimonium dixit. 
Dig. xxii., 5, 23. This passage has led to considerable difference of opinion. 
The question is whether it means what has been stated above, or the reverse, 
vis., that one against whom the accused had given evidence was disqualified. 
The latter sense appears the more reasonable, but the words as they stand 
seem grammatically to imply the meaning given in the text. For eum reum 
Heineccius would read earn rem. 

t Dig, xxii., 5, 24. 

{ This must be distinguished from the interrogatio corant testibus , mentioned 
in Dig. xxiv., 3, 58, and other places. ‘ 

§ Dig. xxii., 5, 25. || Nov. xc., 7. 

If Leon. Cons*, xlviii. This view of the incapacity of women as witnesses 
was followed by Canon Law, and existed in Scotland to a considerable extent 
until it was abolished by the Titles to Land Consolidation Act, 1868. The 
only instance of it,in England appears to be their disability as witnesses to 
prove a man a villein, muheres ad probationer status •kopiinis admitti non 
debent , Co. Litt., 6b. 

** Cotf. i., 3, 7 5 Nov. cxxiii., 7. ft Dig. xxu., 5 8. £{; lb. 

§§ bee Horace, Sat. i., 9, 76. Hence the old use of antestatus to mean a 
witness. 
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constitution of Justinian their attendance was secured by 
fidejussio if they were willing, by oath if they were unwilling, 
but in no case could they be imprisoned so as to secure 
their testimony.* Leave of the Court to summon witnesses 
appears from Pliny to have been given to the prosecutor at 

an earlier date than to the accused.t Whether witnesses 

( * 

for the accused could be compelled to appear was 
doubtful, at any rate in Cicero’s time.:}: The summons 
was always an act of the court,§ whether the witness were 
wiling or unwilling. || The witness was entitled to 
reasonable expenses (sumtus competentcs) at the cost of the 
party summoning liim,1[ and was not to be put to any 
expense himself.** He could not be detained more than 
fifteen days.tt The examination was by the Judge.}.}. I11 
the examination leading questions were not to be asked.§§ 
In the absence of evidence on one side, where the witnesses 
had been duly summoned, the Judge was to proceed as 
though they had appeared.|i |i The oial evidenceHIT of a 
witness was naturally regarded as of greater weight than 
his written deposition.*** Hearsay evidence of facts of 
ancient date was, perhaps, admissible where no more diiect 
evidence was attainable, ttt It seems probable that a witness 
was not bound to criminate himself, by his answers.I 

J 

* Cod. iv., 20, 19. f Letters , v., 20; vi., 5. J Pro Rose. Amer., c. 38. 

§ Cicero, Verres, ii., 26; Quintilian, v., 7, 9. The witness so summoned 
was sometimes called adlegatus. 

It Nov. xc., 8. f Cod. iv., 20, 11. ** Cod. iv., 20, 16, r. 

ft Cod. iv., 20, 19. JJ Dig. xxii., 5, 3, 3. 

§§ Dig. xlviii, 18, x, 21. 1111 Nov. xc., 9. 

flT Testimonium, tcstificatio, depositio (the latter being also used for a 
written deposition). * ## Dig. xxii., 3, 3, 3, 

ttt Dig. xxii., 3, 28. Cicero calls such evidence testinuvtium de anditione , 
and says that it was allowed afud veteres. 

JJ J This was certainly so in the case of treasure-trove, the finder ol which 
was not bound to inform against himself, Dig. xlix., 14, 3, 11, and in the case 
of production of a compromising document, it being enacted that the producer 
was to be held harmless. Cod. iv., 21, 22. 
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Witnesses were to be weighed, not counted.* * * § They could 
not be produced more than three times after an exceptio 
dilatoria unless an oath were taken that the production was 
not for the purpose of fraud.t At what time it became 
necessary to give evidence on oath is not known; the 
earliest text in which the oath is regarded as necessary 
is the constitution of Constantine in 334, already 
referred to as making two witnesses necessary.^ Wit¬ 
nesses to character ( laudatores) were in use in criminal 
tiials as early as the time of Cicero.§ Whether any pro¬ 
cedure like the confrontatio testium of the Canon Law was 
known in Roman Law does not appear from the texts. 

Perjury by a witness, unlike perjury by a party, was 
punishable by the criminal law. That such punishment 
was, however, of late oiigin appears by the inclusion of 
penalties for perjury in the Lex Cornelia de Falsis, where it 
is grouped with the penalties for forgery and similar crimes. 
In many cases the punishment was summary. A witness 
giving varying or lying evidence was liable to summary 
punishment by the Judge at the trial.|| A civil action also 
lay against the witness.II It was punishable by death or 
deportation to procure by false evidence the conviction of 
a person of a capital offence.** A witness giving or with¬ 
holding testimony for money was liable to deportation,ft 
and the party suffering from the corruption of the witness 
was entitled to restitutio in integrum.%% The punishment of 


• Dig. xxii., 5, 21, 3 (non enim ad multitudinem respici oportet sed ad 
sinccram testunoworum fidem). 

f Nov. xc., 4. 

X Cod. v., 20, 9, pr. The same principle was strictly observed in the Canon 
Law, and the obligation of taking an oath as witness was trremissible even by 
the Pope. «* • 

§ Verres, 11"., 5, 22; pro Balbo, c. 18. , , ? 

|( Dig* xxii., 5, 16. If Cod. iv., 20, X3. 

** Paulas, Sent,, v.» 23, t ; Dig. xlvni, 8, 16. 

ff Dig. xlvui., to, t, 2, and 13. Dig. xlii., 1, 33. 
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perjury was sometimes denounced against those guilty of 
crimes only slightly analogous, e.g., against any one exacting 
an oath of perseverantia from an actress.* * * § Priests and 
deacons for perjury in civil cases were liable to relegation to 
a monastery for three years, in criminal cases to legitim# panes, 
persons in minor orders were subject to torture, e t It was 
not perjury to discontinue an action after an arrangement 
had been made between the parties, even though an oath 
judicio sisli had been taken4 Prom allusions in the 
classical writers perjury seems to have been a very common 
offence. § 


Relevancy and Sufficiency of Evidence. 

It is characteristic of the kind of cases which came before 

* 

the Roman civil tribunals that all the examples of irrelevant 
evidence recorded appear to have arisen on claims to 
slaves and to have been decided at the same period, towards 
the close of the third century. It was irrelevant to shew 
that the father was free as evidence of the freedom of the 
daughter, for on the principle partus seqmtur ventrein she 
might be a slave and her father free .\\ It was relevant to 
shew that a daughter was boin after the mother became 
free, but not that her brothers were Unquestionably free.lf 
It was irrelevant to shew that Glycon’s mother and brother 
were slaves, for one in a family might have obtained 
freedom.** As to sufficiency of evidence a wide discretion 
was left to the Judge, subject to a few general rules, such as 
that as to a due number. Principles of practice were 
laid down, by Callistratus de Cognitionibus —incorporating 

* Nov. li. * 

t Nov. exxiit., xq. By iSson. Const, lxxvi., the first penalty was made 
tpplicable to all ranks of the elergy. 

} Dtg. ii., 8, x6. 

§ e.g.. Non bene conductt vendunt perjuria testes. Qyi<l, A mores, i, io, 37. 

H Cod. iv., ig, 10. H Cod. iv., 19, 17. ** Cod. iv., 19, 22. 
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rescripts of Hadrian and others—to the effect that the 

position of the witnesses and their motive to misrepresent 

should be considered by the Judge. 4 If not suspicious 

propter personam , i.e., on account of the infamy or low rank 

of the witness, or propter causam, on account of gain or 

enmity, the evidence ought to be received. The Judge was 

not to lay down any hard and fast rule, but deal with every 

case on its merits. A provincial Judge was to regard the 

custom of his province. Many of the cases on sufficiency, 

like those on relevancy, were decided on the point of the 

‘ freedom or not of a particular person, whether in a liberalis 

causa or in an interdictum de Ubero homine exhibendo. For 

instance, in order to prove the freedom of a family of 

brothers, more was required than evidence of the freedom 

of one,+ nor was evidence of a contract of hiring in itself 

sufficient to prove freedom, t It was not enough to prove 

that the father of the person whose freedom was in question 

had attained a place in the civil service ( civiles honores), for 

he might have done so illicitly.$ The rules as to onus 

probandi or onus probations (the latter seems the classical 

term),j| are in consonance with those generally accepted iu 

modern practice. The cardinal rule as laid down by Paulus 

is Ei incumbit probatiojqui dicit non qui negat. 11 The onus was 

on the party who wc/uld fail in the absence of evidence on 

either side. Accordingly the plaintiff had to prove his 

case, the defendant his exceptio though if the plaintiff 

sued on a cautio and the* ** defendant pleaded exceptio 

doli or non numerate pecunte , the plaintiff had to 

prove not only the execution of the cautio , but also 

* 

* Dig. xxii., 5, 3.* + Cod. vii., 16 17. t Id., 18. 

§ Cod. vii., *6, ix. || Dig. xxii.,*3, 25, 3. 

Dig. xxii., 3, 2. A similar principle occurs^ in Cod. ii., x, 4, and in the 
maxim aetori incumbit reiprobatio. 

** Dig. xxii., 3, 19, pr. Reus m exceptions actor est, Dig. xliv., 11, whence the 
rule of the commentators, Reus excipiendo fit actor. 
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payment of the money.* If a party claimed to be a minort 
or alleged a secret trust $ or the existence of fraud,§ 
he had to prove it, as it was not incumbent on the plaintiff 
to prove the negative of it in the first instance. A change 
of intention must be proved.j| A heres must establish his 
right to the quarto, Falcidia.% A possessor, protected by his 
beatitudo possessions, was under no, obligation to prove 
anything,** unless where the possessio was of a man claiming 
to be free,ft or was quasi-possessio of a servitude. According 
to some authorities, the defendant, in an actio negatoria, 
must prove his servitude, - even though he was in quasi- 
possessio of it.Ji The general rule as to possessio was in 
accordance with the well-known maxim, In pari causd 
possessor potior habeti debet.§§ A lemarkable case of onus 
occurred in the appointment of a tutor by an inferior 
magistrate. If a question arose as to the solvency of the 
sureties offered by the tutor, it was for the magistrate to 
shew that they were solvent, not for the pupillus to shew 
that they were insolvent. |i j| Where freedom was in question 
the onus varied as the person claimed was in enjoyment or 
not of liberty at the time of the trial.HII 


Written Evidence\ 

The generic word for written or documentary evidence 
was instrumentum or instrumenta, actum or acta. The titles 
of the Corpus Juris bearing *on the matter are entitled 

* Cod. iv., 30, 3. t Cod. iv., 19, 9. 

{ Dig. xxii.* 3, 3. § Dig. xxii., 3, 6. 

|| Dig. xxii., 3, 22. Id., 7. • 

*• Cod. iv., 19, 2 31, 1*% ft Dig. xxii., 3, 20. 

It Dig. viii., 5, 6, 1. The tfxt of Dig. viii., 5, 8, 3, however, goes to shew 
that the plaintiff in such an action must prove his case, although he 4 iad the 
difficulty of proving a negative. 

§§ Dig. i., 17, 128. |||i Dig. xxvii., 8, 1, 13. 


II 11 Dig. xxu., 3, 14. 
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De Fide Instrumentorum.* * * § Instrumentumf is limited in 
some cases by the addition of a specific adjective, 
such as dotale. Such instruments were either public 
{publica, sometimes monumenta ) or private (private, 
domestica, or idiochira), and were either witnessed or 
not. Examples of documents to which attestation was 
necessary were wills,! instruments of depositum and mutuum, 
and letters of manumission. In some cases the authority 
or signature of a notary or magistrate was necessary even 
for a document primd facie private in its nature, thus making 
it quasi-public.§ Thus one of the modes of admitting an 
emphyieuta was in the presence of a notary or magistrate.;! 
In post-Justinian law a will was often sealed by a magistrate.1T 
The texts do not define a public document. Apparently the 
intervention of a public officer might make any private 
document at least quasi-public, and so falling within the 
rules of proof applying to public documents. The same 
effect was sometimes attained by sufficient attestation, such 
as the chirographon** and idiochiron with three witnesses.11 
A notary must have had knowledge of the contents of the 
document witnessed by him,I! and the protocol with the 
name of the comes sacrarum largitionum, and the date must 
have been left as a part of the instrument.^ It is sometimes 

4, 

doubtful whether a particular text applies to both private 

* Dig. xxii., 4; Cod. iv., 21; Nov. Ixxiii. 

t Iv strum £ii turn applies nominally to ea omnia qntbus causa instrui potest, 
Dig. xxii., 4, 1, i.e., oral as well as written testimony, but in practice the texts 
generally confine it to the latter. In Cod. it., 4, 29, species is used as the 
equivalent oi mstrumenta. Otner terms used are scnptura, chartula, ratio, 
documentiim, monumentum, 

$ Witnesses to trills were, according to Festus, called classici testes. 

§ Quasipiiblice scriptum, Cod. viii., 18, 11. r* 

|| Cod. iv., 66, 3. Leon. Const, xliv. 

** Cod . iv., 21, 20. ft Cod. viii., 18, n. Nov, xliv., 1 ,pr. 

§§ Nov . xliv., 2. The protocol was the first sheet of a papyrus roll, generally 
Cut away until this enactment enforced its retention. 



THE FUNCTION OF EVIDENCE IN ROMAN LAW. 289 

and public documents. Acts of State, such as constitutions 
and orders of the Emperor (whether subscriptiones, pragmatica, 
mandate, epistola, rescripta, commonitoria, diplomata, or other 
forms), and decisions of Judges were the main examples of 
ipso jure public documents, and they were required to be 
executed in a particular manner. The names of the 

a» 

Emperor and of the Consuls, and the month and day of the 
Indiction were to be prefixed to all judicial documents.* 
Imperial commands {divines jussiones ) were to be subscribed 
by the queestor. t They were not to be produced in the, 
middle of an action as decisive, but the case was to be 
determined on legal principles.^ Both public and private 
written contracts were by a supplement ( amplissimm ordo) 
to the Lex Cornelia dc Fahis to be signed on wax laid on 
the folded instrument in a particular way, so as to avoid the 
risk of the document being tampered with.§ A transactio 
could not be set aside, if enteied into bond fide , simply’by 
the discovery of new documentary evidence.|l Where there 
was an appeal pending, all documents were by a constitution 
of Valentinian and Valens in 364 to be forwarded to the 
Court of Appeal within a limited fime.^T This would at a 
later period have included the judgment of the lower 
Court, which by a constitution of°J^eo the Philosopher 
must have been in writing.** The main distinctions between 
public and private documents were these: ( 1 .) A public 

document was preferred to oral evidence.ft A private 
document was equivalent to oral evidence.I! Its only 
advantage was the greater facility of proof.§§ ( 2 .) A public 
* 

• Nov. xlvii. t Nov. cxiv. J Nov. cxiii. 

§ Paulus, Sent., 25, 6. || Cod., ii. 4, 19, and 29. 

If Cod. vii., 62, 24. ** ** Leon. Const, xlv. 

ft Dig. xxii., 3, 10. • 

Eandem vim obtinent tarn fidcs instrumentorum quam depositiones testium, 
Cod. iv,, 21, 15. • 

$3 Dtg. xxii., 4, 4. 
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document proved itself,* * * * like the probative writing of 
Scots law or an Act of Parliament in England. A private 
document did not in general suffice without further proof, it 
was only primd facie evidence.t For instance, a document 

executed by a creditor, even the fiscus, was not of itself 
sufficient to charge a debtor.}: On the other hand, oral 
evidence was not of itself sufficient to prove freedom.§ A 
private writing (scriptura) naming the estate to which a 
colonus belonged was not sufficient to establish title to him 
*without further proof, such as his enrolment on the census. j| 
Nor was the declaration of a man that he wished to become 
a colonus valid without subsequent reduction to writing.l 7 
Letters by the hither to the mother acknowledging an 
illegitimate child were raised to be instrumenta <ff proof by 
Antoninus and Verus.** * * §§ 

The principal examples of private documentstt were the 
cautioXX (sometimes called securttas), chirographon, syngrapha, 
apocha, antapocha , and written stipulation most of them 
being written acknowledgments of debts due or receipts 
for debts paid.§§ The chirographon and syngrapha were 
the representatives of the primitive nomina , or debts 


* Nov. xlix., 2. 

f Cod. iv., 19, 5. Cf. non figura litterarum scd oratione quarn exprimunt 
litter# obligatnur, Dig. xlvii., 7, 38. 

X Cod. iv., g, 7. § Cod. iv., 20, 2. 

|| Cod. xi., 47, 22, pr. T N>. #* Dig. xxii. 3, 29. 

ft Some of these words, especially chirographon , occur in early English law. 
Thus the chirographarii were officers of the Exchequer who preserved 
chtrographa entered into between Christians and Jews, Madox, Dist. of Bxch. 

221. ,, 

XX Cmtto in this sense is analogous to, but bj; no meaw synonymous with 
its use as meaning a judicial security, as in cautio de dolo, damni infecti , dc 
per$equen 4 o servo, de amphus non turbando, usufructuaria, moratoria, &c. In rare 
instances it means an agreement in general, as in privatonm cautione Icgibus 
non esse refragandum , Dig. xxxv., 2,15,1. 

§§ See the works of Brunner (t88o) and Erman (1883) on Roman acquittance. 
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proved by an entry in the codex, or ledger of the 
creditor.* The debt could be assigned by means of 
expensilatio or nomina transcriptitia.i There was a doubt 
whether aliens could be bound by nomina transcriptitia,X and 
the chirographon and syngraphce were no doubt permitted by 
the prsetor in order to protect contracts by aliens. In the 
end they superseded nomina , even between citizens, and in 
the time of Justinian the literal contract of the jus civile had 
ceased to exist.§ The chirographon (or chirographnm) |j 
had attained a legal sense in Cicero’s time.IF It was an 
acknowledgment of debt signed only by the debtor and kept 
by the creditor. It might be the subject of a legatum.** 
Syngraphce (in the time of Gaius peculiar to aliens)tt differed 
from the cltirographon in being two documents, an original 
and a counterpart,signed by debtor and creditor, and a 
copy kept by each. If not so signed, the document 
was only an autographon. There was also the difference, 
according to the Pseudo-Asconius, that cliirographa were 
only valid as far as they recorded the truth, but syngraphce 
might be valid as evidence of an agreement even contrary 
to the truth.§§ 

The action on both chirographon and syngraphce was a 
condictio. Where the money had not really been paid over, 


An allusion to this form of creating evidence of a debt is made by Horace, 
Sat. ii., 3, 69: *• 

Scribe decern a Nerio; non est satis , adde dentes 
Nodosi tabulas centum, mille adde catenas. 

f Gaius, iii., 28. J Id., 133. § Inst, iii., 21, pr. 

(| Chirographa seem to have been written on wooden tablets in Juvenal’s 
time. Vana supervacui dicunt chirographa Ugni, xiii., 137. • 

Which apparently syngraphce had not done. Long on Cic., Verres, ii., 1,36. 
** Dig. xxxii., 59. # 

ft »ii-. * 34 - 

%% The counterpart alone seems to have been calle£ antisyngrapha, Just. 
Bdicta, ix. t 2. 

§f Pseudo-Asconius in Bruns, § 91. # 

% 



292 THE FUNCTION OF EVIDENCE IN ROMAN LAW. 


and a chirographon or syngraphce were produced as evidence 
of the debt, an exceptio non numsratce pecnnice could be 
pleaded by the debtor. It was equivalent to an exceptio 
dolt* * * * and must have been brought within two vears.t 
The chirographon was only evidence of the debt, mere 
entry in a chirogi aphon of a sum as due did not of itself 
constitute an obligation The debtor could bring a 
condictio to recover the instrument if withheld from him.§ 
A syngrapha by which a woman bound herself to lead an 
immoral life was void.jl If the debtor liable on a syngrapha 
denied his liability, he could be made to pay double the 
amount of the loan. If The cantio , although, perhaps, 
originally only a development of the chirographon,** * * §§ appears 
to be used later as the most general term for any kind of 
private instrument, including even a wilLtt It may also be 
used for a simple promise, j. j for a slipulatio , especially in the 
form known as the Mucurna cantio ,§§ or for a receipt.|i|i 
A form of a cantio in its more technical meaning of a 
written security for a debt, taken from the Quccstiones of 
Paulus, is given in the Digest.f IF It there bears the 
appearance of a bond, the obligor binding himself 
to repay a loan by instalments, with a penalty of 
a denarius a month for every hundred denarii unpaid 
at maturity. Apocha was a receipt for a debt, whether 

* Cod. iv., 30, 3. t Inst, iji., 21, fr. } Dig. xxii., 3, 31. 

§ Cod. iv., 30, 7. II Nov. xiv., 1. 

•IT Nov. xviii., 8. Note the use (very rare) of Syngrapha in the singular 
number. In such a case as the above the oath must be tendered to the 

defendant as soon as possible, cr the plaintiff would be liable for all costs 
occasioned by the delay. The penalty of double damages is expressly said to 
be imposed on the‘analogy of the Lex Aquiha. 

#* Cicero,combines the two terms, Gr&culahi tibi mist cautionem chirographi 
tnei , ad Fam., vii., i8. 

ff Dig. xxvi., 7, 5, 7. 

♦ j Cod. vi., 38,3 (where its Greek equivalent appears as ao-epakua). 

§§ Dig. xxxv., 1. HI! Dig. xxii., 3,15. fV Dig. xii., 1,40. 
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public, as a tax,* or private, as rent.t It was more 
conclusive than the simple restoration of a chirographon ,$ 
but less so than an acceptilatio , for the latter was an absolute 
discharge, the apocha only if the money had been paid.^ A 
mere pactum that no further controversy should be raised 
on a contract did not bar the party fiom subsequent a‘ction.|| 
Antapocha was a writing by which the debtor shewed that 
he had paid the debt.1^ The written stipulatio was a means 
of shewing that an oral stipulatio had been duly made, and 
this whatever were the subje.ct-matter of the contract; it 
applied, for instance, to fidejussio ** * * * and to a marriage 
settlement.ft On the same principle a document might be 
evidence of traditio. ft The written record of a stipulatio 
carried with it a piesumption that the question of the 
stipulatio had been properly asked and answered,§§ and that 
if a slave were named as having made a stipulatio he had 
been present and was the slave of the master named in the 
instrument.|| |1 Where the instrument contained such words 
as rogavit Titius , spopondit Mcevius, an action ex stipulatu lay, 
unless there were evidence that the parties intended the 
contract to be one of pactum and not .of stipulation^ Error 
in transcribing the stipulatio did not make it void.*** 

The question whether oral or written evidence pre¬ 
ponderated when in opposition to one*another is one not 
easy to answer. The rule Contra'scriptum testimonium non 


* Cod. iv., 66, 2 ; Nov. vii., 3, 2. 

t Cod. vin., 43, 6; Cod. iv., 66, 2 (receipt for rent due by an emphyteuta). 
A slave for whom his vendor had an apocha was called apochatus. 

t Cod, viii.,*43, 14. The apocha trium annorum is still a technical term of 
Scotch law. 

§ Dig. xlvi., 4, 19. <* * § II Dig. xii., 6, 67, 3. 

f Cod. iv,, 2i, ig. ** Dig. xlv., 1, 30. 

ft Dig. xlv., 1, 134. tt Cod. iv., 38, 12} vii., 32, i. 

§§ Cod. viii., 38, 1. IHI Cod. viii., 38, 14. 

ff Dig. ii., 14, 7, 12. Dig. i.T 17 . 92- 


20 
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scriptum testimonium httud profertur* seems express, and is 
supported by other texts.t On the other hand, Eandem 
vim obtinent tarn fides instrumentorwn quant depositions testium 
seems to imply their equality.! And the terms of several 

of the constitutions in Cod. iv., 22 (In contractibus ret veritas 

* 

j potius quam scriptura pcrspici debet ;§ non quod scriptum sed 
quod gestum est inspicitur ;,'j plus aclum quam scriptum valets), 
appear to imply that (at any rate in contract) oral evidence 
might always be adduced in opposition to a written 
document.** The texts can probably be reconciled only by 
reading the terms of Cod. iv., 20, i, as the general rule 
applying to public and private documents, subject to a few 
exceptions. One exception seems to be the case of the 
chirographon and syngraphce mentioned above. Apparently 
a pactio contained in syngraphce could not be contradicted, 
even though it did not express the truth. Another 
exception was the case of a master naming his slave 
as his son in a public document. In favorem libertatis 
such a statement could not be contradicted.tt In some 
cases proof could be made by either documentary or 
oral evidence. This was the case with dos , which could 
be claimed either on the evidence of a stipulatio or pactum, 
or on that of a dotale instrumentum.%% In a vindicatio any 
indicia not rejected by the law were as good evidence as 
instrumental 

» 

* Cod . iv., 20,1. 

t Such as Dig . xxii., 3, 25, 4; Cod. iv., 30,13. * The general sense of the 
latter text is that a party was estopped by his own writing unless he could 
prove by the clearest evidence that some addition or omission had been made 
in it fraudulently. 

t Cod. iv., 21, i$. § Cod. iv., 22, 1. 

I! ld, t 3. 41 Idr, 4. 

** In Dig. xxii., 5, 3, 4, the reference is only.to the written deposition of a 
living Witness who might have been produced. 

,, "ft C( >d. vii., 6,10. K Nov. cxvii., 4. 

|| Cod, iii., 32, 19. 
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It should be noticed that few private transactions were 
required by Roman Law to be in writing. They were put 
into writing only for convenience of proof. Wills must 
(with certain exceptions) have been in writing. Among 
other documents which the law required may be mentioned 
gifts inter vivos of more than 500 solidi (except to or from 
the Emperor),* contracts with argentariif, libelli apbel- 
lationis,X editiones actionis (with certain exceptions),§ and 
marriage settlements made b)T tllustres, which must have 
been made by dotalia instruinenta.\\ Such instruments were, 
usual, but not necessary*, in the case of other marriages. 

Where an original document ( originate , authenticam) existed 
and was capable of being proved, a copy (index, exemptum , 
exemplar, excmplarium ),* was not as a rule admissible, even 
where the fisens was a suitor.** Where a will was made in 
duplicate ( exemplarii causa) either pait appears to have been 
regarded as an original.ft Where an original document had 
been lost, secondary evidence of its contents was admissible, 
whether oral or by other evidentes probationes.XX Thus pay¬ 
ment of taxes could be proved on destruction of the original 
receipts by inspection of the books of the fiscus .§§ The 
contents of a lost will could be proved by oral evidence. |[ j| 
But the contents of an existing b"\jt illegible will could 
not be so proved.IFH The enjoyment of property as 
the result of a contract was sufficient evidence that the 
contract had been duly made.*** The same was the case 
with possessio, division, and emancipation.ttt 


* See belqw. f Just. Edicta, ix. 

J Dig. xiix., 1, i, 4. § Dig. ii„ 13. |) Nov. cxvii., 4. 

IT These are the words used in the Corpus Juris ; Pliny, xxxv., n, 40, also 
uses apographon. * 

* # Dig. xxii., 4, 2. • ft Dig. xxxi., 47. 

Cod. iv.» 2i, 1 and 7. §§ Cod. iv., at, 4. 

|]|| Cod. IV., 1, 13. Dig. xjffviii., 4, i,pr. 

*** lb., 10. ftf lb., 8, g, and 11. 
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Parol Evidence to explain Writing . 

The strict English rules as to the admission of parol* * * § 
evidence to explain a contract or other writing were, as has 
been already said, unknown in Roman Law. They were not 
required, and therefore were not formulated. The principal 
instances of the admission of explanatory parol evidence 
were to explain the intention of a testator in the case of 
doubt as to a pecuniary legatum by his habits ( consuetude) 
or his domicil (regio),* and of a party to a stipulatio by the 
‘rule existing where the stipulatio was made.t A case 
similar to a class which has given much trouble to English 
Judges was this. A testator had two slaves, Flaccus, a 
fuller, and Phifonicus, a baker. If he leave Flaccus, the 
baker, to his wife, what happens ? According to Javolenus 
the first thing to be considered is the intention of the 
testator,* if that be not clear (presumably by intrinsic 
evidence), evidence should be given as to knowledge by the 
testator of the names of the slaves ; if he knew their names, 
Flaccus was to pass by the gift, the error being in the 
trade ; if the names were unknown to him, the baker would 
be the one bequeathed. J The questions arising in this case 
belong perhaps more properly to the law of interpretation 
than to the law of evidence. So do the few general rules to 
be found on the subject, such as the rule that words were not 
to stand against an obvious intention,§ but where there 
was no ambiguity, the question of intention was not to be 
raised, li The rule that a legatum was not to be lost by false 
description II obviously implies that it must appear by 
evidence that the description was false. 

* Dig. xxx., 50,3 ; xxxii., 75. 

f Dig. i., 17, 34. The rule applied to a ditplcs stipulatio on the sale of 
immovable property, Dig. xxi., 2, 6. 

J Dig. xxxiv., 5, 28. 

§ Dig. xxxii., 69; Cod. vi., 43, 2. || Dig. xxxii., 25, 1. 

IT Falsd demonstration legatum non pertmi, Inst. 2, 20, 30. 
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Production of Documents, &c. 

As a general rule a party, whether in a civil or criminal 
case, could not be forced to produce ( edere , exhibtre ) docu¬ 
ments for the inspection of his adversary.* To this certain 
exceptions were admitted. In an action for a debt the 
debtor had a right to inspect the creditor’s books,t but the 
creditdr could not inspect the debtor’s.^ Bankers and 
money-lenders ( argentarii ) and their managers were bound 
to produce their accounts ( rationes ),§ but apparently only 
after the party calling for them had taken the oath of. 
calumny.|i Inspection of a will in a testamentary suit 
could be enforced by interdictum de tabulis exhibendis .IT 
Apart from the interdictum the judge could call for and 
inspect the will.** In non-testamentary causes this right 
seems to have been confined to acta publica , whether civil 
or criminal.ft But the will was no doubt regarded as a 
quasi-public instrument, so that the inspection of it was 
scarcely an exception to the rule. Documents recited in a 
document produced must themselves be produced.A 
witness could not be forced to produce a document if he 
swore that the production would injure him, or that he had 
never had such a document in his possession, or that he 
had lost it.§§ *• 

Comparison of handwriting was the subject of a con¬ 
siderable amount of legislation. The comparison might be 
made with a document pio'duced at the trial or with one 


* Qttum tuque juris neque cequitatis ratio permittat, ut alienorum instrumentorum 
inspiciendorum potestas fieri debeat, Cod. ii., 1, 4. 
t Id., 5* • t Id., S. 

§ Argentarue metises exercitorcs rationcm quee ad se pertinet edant adjecto die 
et consult. Dig. H.^13, 4, pr. This was part of the Edict, and the Title in 
which it occurs is a mass of interpretation of the words. 


|| Dig. ii., 13, 9, 3- • 

IT Dig. xxiic., 3, 2, 8; xliii, 5 ; Cod. vni„ 7. 

** Dig. ii., 15, 6 . tt Cod. ii., t, 2. 

$$ Nov. cxix., 3. §| Cod. iv M 21, 22. 
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not produced. Documents produced, whether public or 
private, could be used for the purpose of comparison.* 
A document not produced could be called for by the Judge, 
but could be used for the purpose of comparison only if it 
were proved by three witnesses to be in the handwriting of 
the person whose signature was ill doubt, or if it had been 
made in presence of a notary.t The experts who gave 
evidence as to the handwriting were bound to take an oath 
that their opinion was not given for the sake of gain, 

, enmity, or favour4 If the disputed signature were to a 
contract for the amount of more than a pound of gold, 
and made in the city, some additional evidence besides 
mere comparison must have been adduced.§ This is in 
accordance with the general rule that in comparison of 
handwriting the Judges were not to be rash in trusting 
the evidence of their own observation or of experts. || 
If the Court came to the conclusion that in spite of his 
denial a defendant had signed a document, he was liable to 
a penalty of twenty-four aurei and to disability to plead the 
exceptio non numerate pecunte.% 

Forgery, uttering, concealment, destruction, or falsifica¬ 
tion of documents of whatever kind was punishable by the 
Lex Cornelia de Falsis x the verbiage of which, as it stands in 
Paulus,** reminds the reader of certain English Acts of 
Parliament. The punishment, as in most other offences, 
varied with the rank of the cjiminal.tt A distinction was 
drawn between forgery and falsification, the former 
consisted in imitation, the latter in insertion of a false 
statement.^ Where judgment had been given on the 
faith of a forged or falsified instrument it was null 

f 

« % 

* Nov. xlix., 2. . f Cod. iv,, 21/20. $ lb. 

§ iVofl.Jxxiii., 8. || Id., 6. ' II Cod. >v., 21, 16. 

** Sent., v., 25. ft Dig. xlviii., to and x»j. 

J J Dig. xlviu., 10, 23* Such insertion in a public document was majestus 
under the provisions of the Lex Julia, Dig. xlviii., 4, 2. 
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and void, the cause must be heard again de 
iriegro,* and execution on the judgment was suspended.t 
A forged signature to an instrument of contract of sale or 
hiring made the instrument void on the ground that there 
was an absence of consensus, the basis of a consensual 
contract.:}: Theft of a cautio, apocha , &c., was theft of the 
sum for which the instrument was a* security or receipt.§ 
If the document were not stolen but only damaged, an 
actio Legis Aquilia was the proper remedy. || 

James Williams. 


IV.-THE' DECLINE OF ENTAIL LAW IN 

SCOTLAND. 


TPvURING recent Parliamentary Elections, one of the 
items in the programme of some of the more 
advanced candidates in Scotland has been “the complete 
“ abolition of Entails.” This is not a reform of a very 
revolutionary nature, nor one that would greatly affect the 
ownership of land, but while Entails still continue things of 
the present, it may be interesting to note briefly the causes 
leading up to their origin, and then to trace the incon¬ 
veniences which they were found to occasion, with the 
successive Legislative enagtments to remedy the same, 
which have now deprived Entail Law in Scotland of 
almost all its influence. 

And first with regard to the meaning ,of an Entail, or to 
use the ofd Scotch word “ tailzie,” the word being derived 
from the Fiench “ tailler,” to cut. “Aft entail,” says 

^ |L 

Mr. Bell, in his work on Conveyancing, “ is a deed of 
“ conveyance of land! limiting the right of succession to a 

* Paulus, Sent., v., 5, 10; Cod. vii., 58, 2. * t -W*. 4 ' 

X Cod. iv., 22, 5. § Dig. xlvii., 2, 27. f| Dig. xlvii., 2, 27, 3. 



300 THE DECLINE OF ENTAIL LAW IN SCOTLAND. 


“ particular series of heirs, and restraining these heirs from 
*' alienating or burdening the estate, or from altering 
“ the prescribed order of succession.” “ Entails were 
u intended,” says the same writer, “ for the preservation 
" and aggrandisement of a great feudal aristocracy and 

“ were perhaps a natural adjunct of the feudal system.” 

< 

It was the Feudal aristocracy who got the Act of 1685 
passed, to which Act Scottish Entails practically owe their 
existence, being, in the words of one of the Scotch Judges, 
“ the mere creatures of that statute.” The question whether 
the power of entailing did not exist at Common Law 
had before that date been discussed, but on account of 
the great doubt felt, this statute was passed to put 
Entails on a definite footing, and it was soon settled that 
there was no such power at Common Law, and that deeds 
of entail could only be validly constituted in accordance 
with the provisions of that Act. By this statute, a proprietor 
of land was enabled, by executing a deed of entail, to leave 
his estate to a certain series of heirs, who were prohibited 
from (1) alienating the estate, (2) contracting debt so as 
to affect the estate, (3) altering the order of succession, 
the cardinal prohibitions, as they were called. The Entail 
could not be brought to a close till all the heirs called 
under it had died, and Entails were guarded by irritant and 
resolutive clauses contained in the Deed. By the former, 
prohibited Acts were rendeied?null and void; by the latter, 
the contravener forfeited his possession. 

Such an excessive power of tying up an estate throughout 
future generations was soon found to lead to t very great 
inconveniences and abuses. 

Sir Thomas Hope, who had devised £he initant and 
resolutive clauses, speaks of these veiy clauses as being 
” odious in tailzies.” Stair, the great Institutional writer, 
speaking of the clauses against alienating the estate and 
contracting debt, says that they are “ most unfavourable 
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“ and inconvenient, especially when absolute ; for first , 
" commerce is thereby hindered, which is the common 
“ interest of all mankind ; secondly , the natural obligations 
** of providing for wives and children are thereby hindered, 
“ which cannot lawfully be omitted ; thirdly, it is unreason- 
“ able so to clog estates descending from predecessors, and 
“ not to leave our successors in the same freedom that our 
“ predecessors left us.” 

The result of this feeling has been that Entails have 
always received the -strictest possible construction. In 
the case of an ordinary Testamentary deed, the Court 
endeavours to find out and give effect to the intention of 
the Testator; but with regard to an Entail, though the 
intention of the maker of the deed may be quite evident, 
unless the words themselves sufficiently bear that meaning, 
no weight is given to it. Lord Campbell lays it down that 
u if an expression in an entail admits of two meanings, both 
“equally technical, giammatical, and intelligible, that 
“ construction must be adopted which destroys the entail, 
“ rather than that which support's it.” A good illustration 
of this strict mode of construction was given in the case 
of The Earl of Breadalbane v. Jamieson. An heir of entail 
in possession who had pulled down\part of the Mansion 
House, in order to rebuild it on a laiger scale, died before 
the new house was habitable. An action was raised by the 
next heir against the Executors of the deceased heir to force 
them to complete the house, or at least make it as good as 
it had been before. In this action, the Executors were 
assoilzied* a majority of the Judges holding that the heir in 
possession had not exceeded his propiietary lights, as the 
substitute heirs 4 iad nc^ control over the heir in possession, 
in his exercise of supli rights, except in so far as was 
provided ip the Entail—the only proceedings competent 
to substitute heirs against the heir in* possession being 
Declarator of contravention and Interdict. 
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Towards the close of the last century, the series of 
Legislative enactments began which have now so greatly 
diminished the force and effect of Entails. We may consider 
these enactments under three heads, which, to a certain 
extent, correspond to the three classes of objections taken 
by Stair to Entails, \lz.: (i) Those enabling the heir of 
entail in possession to burden the estate with debt; 
(2) Those enabling him to grant provisions to wife and 
children; (3) Those enabling him to disentail. 

(1.) Burdening the Estate with Debt . 

* 

The ** Montgomery ” Act, passed in 1770, allowed heirs 
of entail in possession, who had expended money on certain 
specified improvements on the estate, to be creditors of 
succeeding heirs to the extent of three-fourths of their 
outlay, and this might be charged on the estate to the 
extent of four years’ rent. 

By the “Rutheifurd” Act, 1848, which gave power to 
disentail, heirs of entail entitled to disentail, were given 
power to sell, alienate, dispone, charge with debt and 
encumbrances, lease and feu entailed estates, in whole or in 
part, with the same consents as are required for a 
disentail; and, with«the authority of the Court, to execute 
all necessary deeds. 

It was also provided by this Act, that heirs of entail, 
when the entail was dated prior to 1st August, 1848 (i.e t) 
as afterwards explained, an old entail), who in future should 
expend money in improvements on their estates, might 
grant bonds of annual rent, and also charge the .estates, to 
a certain extent, by granting a Bond and Disposition in 
Security. *1 

By the Entail Amendment Act, i&68, debts of entailers or 
other'debts for which adjudication might begot against the 
estate, were allbwed to be charged on it by Bond and 
Disposition in Secui ity. t 



THE DECLINE OF ENTAIL LAW IN SCOTLAND. 303 

By an Act passed in 1875 the Couit was empowered to 
authorise an heir of entail in possession under an old entail, 
to borrow money, under certain circumstances, to defray the 
cost of improvements executed or intended to be executed 
by him, and to grant bonds therefor ovei the estate. 

By an Act passed in 1878, obligations to tenants for 
improvements undertaken by an heir of entail devolved, on 
his death, on the next heir of entail, to the relief of his 
personal representatives; and borrowing powers were still 
further extended by an Act passed in 1882. 

(2.) Granting Provisions. 

At Common Law there exists in Scotland a right to 
certain life-rents in the surviving spouses of heirs and 
heiresses, and these apply in the case of heirs of entail, 
unless otherwise provided in the deed, but there are no 
Common Law rights in the younger children. It is 
allowable, however, to give in the Deed itself express 
relaxations empowering the heir to grant such provisions 
to children, and to grant additional provisions to husband 
and wife. But the most important powers are those 
conferred by a Statute passed in 1824, called the 
“ Aberdeen ” Act. \ 

Under this Act provisions might be granted by heirs or 
heiresses of entail to the extent of one-third of the free 
rent for a wife, one-half for»,a husband. Provisions to 
children were also authorised, to the following extent: in 
the case of there being one child only, to the extent of one 
year’s free rent; of two, to the extent of two years’ free 
rent ,* of three or more, to the extent of three years’ free 
rent; such allowances,^however, not to affect the fee, but 
only the heir in possession. By the “ Rutherfurd ” Act, 
and an Act passed in 1853, it was allowed to make provisions 
to childien, charging them against the fee, by Bond and 
Disposition in Security, and by the Act of 1868, heirs-apparent 



304 THE DECLINE OF ENTAIL LAW IN SCOTLAND. 

were empowered, with consent of the heirs in possession, 
to make the same provisions as the latter were authorised 
to make under the Aberdeen " Act. 

(3.) Disentailing . 

The “ Rutherfurd ** Act first gave the power to disentail, 
and with regard to this power it divided Entails into two 
classes, old and new, the old being those dated before, and 
the new those on or after, 1st August, 1848. In regard to 
new Entails this Act provided that an heir of entail in 
possession, born after the date of the Entail, might 
disentail the estate and acquire it in fee simple, under 
authority of the Court; in the case of his having been born 
before the date of the Entail, it was necessary to have the 
consent of the next heir in succession, he being the heir- 
apparent. 

In like manner, in the case of old Entails, the Act provided 
that an heir in possession born after 1st August, 1848, might 
disentail under an authority from the Court, and that an 
heir boin before that date might disentail with consent 
of the next heir, he being the heir-apparent and born after 
1st August, 1848. The Act also provided that any heir in 
possession under an r old Entail might disentail with certain 
specified consents of succeeding heirs. It also made certain 
conditions, such as creditors opposing, which were to 
prevent the disentail being carried through. 

Accordingly, the effect of this Act was to give the heir in 
possession, in most cases, power to disentail with certain 
consents, but only in the event of new entails t and of his 
having been born after the date of the Entail, could he 
effect a disentail without obtaining„consec,ts. 

By the Entail Amendment Act, 1875, a change was made 
in this, and in the case of old Entails, when any of the 
succeeding heirs refused consent (excepting, however, the 
nearest heir, whose consent had still to be obtained), the 



THE DECLINE OF ENTAIL LAW IN SCOTLAND. 1 305 

Court could order their expectancies to be valued, and, on 
payment of the same being made, or security being given 
for it, the consents might be dispensed with. 

By the Act of 1882, heirs under new Entails were 
allowed to disentail with the same consents or payment of 
expectancies as heirs under old Entails. By this Act, two 
other important provisions were introduced :— 

1st. The consent of the nearest heir might be valued and 
dispensed with in the same manner as that of the other 
heirs might by the “ Rutherfurd ” Act. 

2nd. A creditor of an -heir in possession, in respect of 
any debt incurred after the passing of this Act, might, when 
the heir was in a position to disentail, but refused to do so, 
apply to the Court, and, under certain conditions, force a 
disentail of his debtor’s lands. 

Thus we see how the Legislation of the last half of this 
century has defeated almost all the objects which Entails 
were intended to accomplish, and has removed almost all 
the inconveniences to which they were found to give rise. 

After such a formidable array of hostile statutes, it is 
surprising that even within recent years new Entails have 
been created, but it must be kept in mind that while in all 
cases an heir in possession can disentail, in ceitain cases 
the value of the expectancies of succeeding heirs may be so 
high as practically to prohibit it. 

Judging, however, from recent Legislation and popular 
feeling on the subject, the Act which will finally put an end 
to the entailing of land in Scotland seems likely to rise 
above the Legal horizon at no very distant date. 

Lawrence M'Laren. 
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V.—FOREIGN MARITIME LAWS: V. PORTUGAL. 

Title III. 

A bandonment. 

■f 

Art. 616, Property which is insured may be abandoned 
in tjie following cases :— 

(i*) Capture. • 

(2.) Embargo by order of a Foreign Power. 

{3.) Embargo by order of the Government after the 
voyage has begun. 

{4.) Total loss of the insured property. 

(5.) Such othei cases as may be agreed on by the parties. 

§1. A ship which cannot be repaired is equivalent to a 
ship totally lost. 

B. 199, F. 369, G. 865, H. 663, 666, I. 632, R. 563, S. 773, 787, 789, Sc. 6, 
256, 257. E. 2 z 1. 

617. The assured may abandon to the insurer without 
being obliged to prove the loss of the ship, when, reckoning 
from the day on which the ship sailed or from the day on 
which the last news was received, there have been no news of 
her for the following terms : Six months, if her voyage was 
to an European Por t £; One year, if to a more distant place. 

§1. If the insurance is for a fixed period, after the terms 
prescribed in this Article have elapsed, the loss of the 
ship is presumed to have occurred within the insured 
time. 

§2. If there are several successive insurances, the loss is 
presumed to have occurred on the day following that 
to which the last news refers. 

§3. Nevertheless, if it is subsequently proved that the loss 
in fact occurred at a time not covered by the policy, 

* the insurance must be repaid with legal .interest. 

* B. 207, 208, F. 375* 376, G. 835, 866-868, H, 667, 674, 1 . 633, R. 563, S. 798, 
799, Sc, 258. E. 215, 
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618. When a ship is deemed to be a total loss, goods which 
are insured and loaded on board her may be abandoned, if 
within three months next after the event no other ship can 
be obtained to re-load them and carry them to their 
destination. 

t 

§1. If, in the case for which provision is made in this 
Aiticle, the insured goods are forwarded in another 
ship, the insurer is liable for damages they may 
sustain, expenses of loading and re-loading, ware¬ 
house rent, and watching, increase of freight and 
salvage up to the amount of the sum insured and so 
far as this sum is not exhausted will continue to bear 
the risks of the voyage. 

B. 223-227, F. 390-394, S. 634, 820, 822-823, 824 (5), 831, 838-852, H. 47S, 
628, 632, 673, I. 634, 635, R. 584, S. 792-794- L. 228-231. 

619. An abandonment of property insured when captuied 
or placed under embargo can only be made after the lapse 
of three months from receipt of the news of the capture or 
embargo, if it takes place in European seas, and of six 
months, if it takes place elsewhere. 

§1. If the goods are of a nature to suffer rapid deteriora¬ 
tion, the terms prescribed in this Article will be 
reduced by one-half. • 

B. 220, F. 387, G. 865, 868, H. 663, 665, 668, 673, I. 636, S. 795, Sc. 259. 
E. 225. 

620. Notice of abandonment must be given to insurers 

within three months, reckoning from the day 011 which 
knowledge of the disaster is obtained, if it happens in 
European seas; within six months, if in African seas, or 
those We^t and South of Asia and East of America; and 
within a year, if elsewhere. • 

§1. In cases of capture or embargo by order of a 
Government, tliese terms only begin to run from 
the termination of those prescribe^ in the preceding 
Article. - 
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§2. When the terms prescribed by this Article have 
expired, the assured will not be allowed to abandon, 
but preserves his right of action for Average 
losses. 

B. ao3, 220, F. 373, 387, G. 865, 868, 869, H. 663, 665, 667, 668, 671, I. 637, 
S. 804, Sc. 260. E. 213, 223. 

621. The assured, pn communicating to the insurer news 
that he has received, may abandon and give notice to the 
insurer to pay the amount insured within the time fixed by 
the policy or by law, or may reserve his right to abandon 
during the legal periods. 

§1. When he abandons, he must declare all insurances 
made or ordeied, and sums borrowed on bottomry, 
so fin as he is aware of them, on goods that 
are laden on board ; if he fails to do this, the 
time for payment will be suspended until the day on 
which he makes such declaration, whilst no 
extension is allowed of the term prescribed by law 
for abandoning. 

§2. In rase of a fraudulent declaration, the assured loses 
all benefits of the insurance. 

B. 210, 2 it, F. 378, 379, G. 873, H. 675, I. 638, S. 800, 804, Sc. 260, 261. 
E. 2x6, 2x7. 

622. An abandonment only includes things which are 
covered by the insurance and at risk, and cannot be partial 
or conditional. 


B. 202, F. 372, G. 870, H. 677, 1 . 639, S. 804, Sc. 262. E. 212. 

623. Things which are insured belong to the insurer 
from the day on which notice of abandonment is given 
and either accepted by the insurer or adjudged to be 
valid. 

§1. The assftred must deliver to the; insurer all documents 

* f - • 

* relating to the goods insured. 


B. 2X$, F. 385, G. 871, 872, H. 678, 1 . 640, R.*56g, S. 803, Sc. 263. E. 223. 

624. A notice of abandonment has no legal effect if the 
facts on which it is based are not confirmed, or did not 
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exist at the time at which the notice was given to the 
insurer. 

§1. A notice of abandonment, nevertheless, is of full effect 
if, subsequently to it, things occur which, had they 
occurred previously, would have excluded the right 
to abandon. 

B. 216, F. 385, G. 871, 872, H. 678, I. 640, R. 569, S. 803, Sc. 263. E. 223. 

625. In case of capture, if the assured cannot give notice 
to the insurer, he may ransom the captured propeity 
without waiting for instructions from the insurer, provided, 
however, that in such a case he must acquaint the insurer, 
as soon as an opportunity offers, with the terms of the 
composition he has effected. 

§1. The insurer has the option of taking the composition 
on himself or of 1 ejecting it, and must give the 
assured notice of his choice within twenty-four hours 
of receiving the information. 

§2. If he accepts the anangement, he must, without 
delay, contribute his quota to the payment of the 
ransom in accordance with the agreed teuns, and 
will continue to run the risks' of the voyage in con¬ 
formity with the terms of the policy. 

§3. If he rejects the ariangemen£^ he must pay the 
whole sum assured without delay, and has no claim 
upon any of the ransomed property. 

§4. If the insurer fails to-give any notice of his choice 
within the period prescribed, he is deemed to reject 
the arrangement. 

§5. When the ship is ransomed, if the assured resumes 
possession of his property, damages sustained by it 
are deemed to be Average losses giving a right to 
compensation from the insurer, but if, in consequence 
of re-capture, the property passes into the hands of a 
thiid party, the assured may abandon it. 

I. 641, R. 581, S. 779, 801. 
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Title IV. 

Bottomry . 

626. A Bottomry contract must be in writing, and must 
state:— 

(1.) The amount borrowed. 

(2.) The premium,agreed on. 

(3.) The things on which the loan is secured. 

(4.) The name, description, tonnage, and nationality of 
the ship. 

(5.) The name of the Commander. 

(6.) The names and addresses of the lender and borrower. 

(7.) A particular and specific description of the risks 
undertaken [mcos tornados) ( i.e ., a description of the 
voyage or voyages). 

(8.) Whether the loan is for one or more voyages or for 
a fixed time. 

(9.) The time and place for repayment. 

§1. The deed will be dated at the time and place at 
which the loan is made, and must be signed by the 
parties contracting, who state the quality in which 
they execute it. 

§2. A Bottomry contract which is not in writing as 
prescribed in.this Article, becomes a simple loan, for 
whi$h the borrower is personally liable for payment 
of principal and interest. 

B. 135, 140, F. 311, G. 684, H. 570,*!. 590, S. 720, 721, Sc. 177. E. 150. 

627. A Bottomry bond drawn to order is negotiable by 
endorsement on the same conditions, and confers the same 
rights and actions against sureties, as a Bill of Exchange. 

§1. An indorsee takes the place of an indorser, both 
^ with regard to the premium and losses, but the 
warranty of the solvency of the debtor is limited to 
• the principal, and does not include ^he premium 
unless otherwise agreed. 

B. 144, 162,163, F. 313, 314, G. 685, 687, H. 573, 1 . 592, S, 722. E. 154. 
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628; A contract of Bottomry can only he made upon the 
whole or a portion of the cargo, or upon freight carried 
jointly or separately, and can only be effected by the 
Commander in the course of a voyage when there are no 
other means for prosecuting it. 

B. r 37» *57» F - 315. G- 681, H. 574, 575, 577, I. 593, 595, R. 381, s/724, 725, 
Sc. 175. E. 155, 159. 

It appears from this Article that Bottomry, strictly speaking, cannot be made 
on a ship at all, which must be mortgaged (Ch. VIII., Sec. II., ante), if money 
is to be raised upon it. 

629. A loan on Bottomry of a sum in excess of the actual 
value of the things on which it is made is valid, so far as 
such value goes; the borrower is personally liable for the 
excess without maritime premium and with interest at the 
legal rate only. 

$1. If there is fiaud on the part of the borrower, 
the lender may demand that the contract be set 
aside and that he be paid the amount lent with legal 
interest. 

§2. Anticipated profit on goods that are carried is not 
deemed to be an excess in value, if it is separately 
valued in the Bond. 

B. 158, F. 316-318, H. 576, 1 . 594, S. 726. E. 156-158. 

630. If the things on which the Bottomry loan is effected 
are lost by accident or circumstances beyond control, within 
the time and place and by the risks undertaken by the 

j 

lender, the borrower is free. 

§1. If the loss is partial, the payment of the loan is 
reduced to the value of the bottomried articles which 
are ‘salved, without prejudice to other privileged 
debts. 

-y* r\ 

§2. If the loan is on freight, repayment of the loan Is 
reduced, in case of disaster, to the amount due from 
the charterers, without prejudice t$ other privileged 
debts. 

’ 2r—a 
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§3. If the article that is bottomried is also insured, the 
value of it as salved will be apportioned between the 
principal of the bottomry loan and the amount 
insured. 

§4. If, when the disaster happens, a portion of the 
bottomried goods are on shore, the loss of the lender 
will be limited to those on board, and he will continue 
to bear the risk on the goods which are safe, and 
which are forwarded in another ship. 

§5. If all the bottomried goods are landed prior to the 
disaster, the borrower will pay the whole amount of 
the loan with the premium. 

B. 164, 165, F, 325, 327, 331, G. 680, 6gi, H. 569, 588, I. 599, S. 719, 731, 
734, 735, Sc. 174. E. 149, 165, 167, 172. 

631. The lender contributes to General Average and 
discharges the borrower ; any agreement to the contrary is 
a nullity. 

§1. Particular Averages aie not at the charge of the 
lender unless so agreed, but if, in consequence of a 
Particular Average, the bottomried goods do not 
suffice for the payment of sum borrowed and the 
premium in full, the lender will bear the loss 
resulting from such Average losses. 

B. 166,167, F. 330, G. C91, 725, H. 589, 1 . 603, S. 732, Sc. 179. E. 171. 

632. If there are several Bottomry loans contracted in 
the course of the same voyage, the later in date is always 
preferred to the earlier. 

§1. Bottomry loans contracted on the same voyage, and 
in the same port of iefuge, during the same stay, are 
ranked together, ' 

1.672,675. « 

633. The provisions of this dode concerning Marine 
Insurances and Averages apply to* contracts of Bottomry 
when not incompatible with, and not altered by, this Title. 

F. W. Raikes. 
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VI.—CURRENT NOTES ON INTERNATIONAL 

LAW. 

i 

Public International Law. 

The Behring Sea Award. 

The Regulations for enforcing the recommendations of 
the Palis Aibitrators have been agreed upon by the two 
powers interested. In May, H.M.S. Hyacinth seized three 
Canadian vessels on the high seas for infraction of the new 
rules, but they were subsequently released unconditionally, 
by order of the British Commander-in-Chief on the Pacific 
Station. The reason for this step is not, at present, 
apparent .* 

An interesting question would arise if vessels of foreign 
States, not parties to the Tieaty ariangernents, were to 
attempt sealing operations within the forbidden area. 

-if c- 
* 

Hawaii. 

The Washington Government does not appear, as yet, to 
have acted upon the good resolutions embodied in the 
President’s message. The “ Piovisional Government ” still 
maintains its position at Honolulu, and has recently 
provided for an election of iifembers of a “ Constitutional 
Convention,” which is to draft a new Constitution for the 
“ Republic of Hawaii.” Queen Liliuokalani has protested 
to the United States, but the fact that Admiral Walker has 
witli his ship been lecalled from Honolulu somewhat 
indicates the probability of President Cleveland’s righteous 
indignation lapsing into a policy of mere laissez-faire .t 

* See Tima , May 25th, and June 6th a*d 7th. 
f Times , July 2nd and 24th. 
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Corea. 

The war between China and Japan seems likely to be 
prolific of International incidents. Information on the 
progress of events is long delayed and very unreliable when 
it comes to hand. 

The ostensible cause of all the trouble seems, curiously 
enough, to lie in the provisions of a Tieaty of the 18th 
April, 1885, by which the two combatant States conceled 
to each other reciprocal lights of landing troops in Corea 
in the event of any disturbance of a serious character 
aiising in that country. The isolated insurgent risings, 
which appear to outsiders to be more or less chronic there, 
culminated in June last in the massing of the rebels so as 
to threaten the capital.* This necessitated vigorous 
measures by the Chinese authorities, the success of which, 
however, was so dubious that Japanese troops in con¬ 
siderable numbers were landed. Japan then demanded 
fpotn the Corean Government various reforms in the Civil, 
Military, and Legal Administration.t China resented this 
interference, and proceeded on her part to pour fresh troops 
into the country. 

Japan, while recognising China’s suzerainty, “which 
“would retain its histoiical and ceremonial character,” is 
reported to have insfsted on ( a) acquiescence by the Pekin 
Government in the proposed reforms; (b) the recognition 
of an equal right in the Japanese Government of control 
and intervention in Corean matters; (c) the mutual with¬ 
drawal of troops on the restoiation of order; and ( d ) that 
there should be no further importation of Chinese troops. J 

China objected to these claims as an infringement of her 
paramount rights as Suzerain, and seripus military and 
naval collisions have occurred. There has been no formal 
declaiation of war on either side, but about the 1st August 

* Times, 6th and i2tu June. f Ibid., gth and 14th July. 

J Times, 30th July. 
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an ex post facto notification was made by Japan to neutral 
Powers of the existence of a state of hostilities.* There 
had, however, already been two unfortunate incidents which 
an earlier notification might have avoided. 

In the middle of July the British Consul-General, 
Mr. Gardner, and his wife, had been seized by the Japanese 
troops near Seoul, and though at once released with 
apologies, the high-handed nature of the proceedings 
caused a bad impression. 1 The sinking of a transport, the 
Row Shing, a few days later, was a much more seiious 
affair. This vessel, owned by a British Company, office! cd 
by British subjects, and flying the British flag, was chartered 
to carry Chinese troops and munitions of war to Corea. She 
was called upon by the Japanese man-of-war, Naniwa, to 
stop and to follow the latter to Japan. The captain pointed 
out to the Japanese commander that the ship was British, 
and that the existence of a state of war had not been 
intimated to Great Britain, and claimed the right at any 
rate to return to China. Without more ado the Naniwa 
opened fire upon her with machine guns, and sank her, 
with nearly every soul on board, by means of a torpedo. 
Accounts vary in some details, but nearly all agiee so far. 
Several European officers were sayed and apparently 
conveyed to Japan and imprisoned until released at the 
demand of the British admiral.J 
From any point of view** it would appear clear that 
the Japanese commander committed a grave error of 
judgment and infraction of International comity. In 
the first place, the best reports support a very serious 
charge against the Japanese vessel of so m far violating 
humanitarian c<Jnside*ations as to shoot down the 
unfortunate Chinese .when struggling for life in the 

• * Times, 2nd August. 

f Times, tgtb July. • 

J See Times, especially lor 2nd August. 
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water. The summary destruction by torpedoes of a 
practically unarmed merchant vessel would have been a 
sufficiently grave responsibility without this addition. In 
point of fact, there is nothing laid down in definite 
terms in the Geneva Convention, or the St. Petersburg 
Declaration, which would exactly apply to the Japanese pro¬ 
ceedings, and it would doubtless be contended that they were 
necessitated by the exigencies of war, and in this respect not 
opposed to any actual rule of International Law. This is true, 
but they were clearly at variance with the broad principles 
now generally accepted as morally binding, which found an 
unauthoritative but significant expression in Articles 12 
and 13 of the Declaration of the Brussels Conference. 

The further question arises as to whether the action of the 
Japanese was not, in the absence of any intimation of a 
state of hostilities, a gross violation of neutral rights. 

It is quite clear in these days that, as between the con¬ 
tending parties themselves, no formal declaration of war is 
necessary.* Any discussion of this point would seem to be 
pure casuistry. As legards third parties, however, it 
is a well supported and altogether reasonable view that 
either some sort of clear notice should be given, in 
order to throw upon them the duties of neutrality (see 
Baker’s Halleck, International Law , 1893, Vol. I., p. 542); 
or at any rate that there should be proof that the 
existence of war de facto was s>o public and notorious as to 
be in fact known to the neutral (see Hautefeuille, Des Droits 
et Devoirs des Nations Neutres, III., ch. 1; Vattel, Droit des 
Gens, III., ch. 4, §51, etc.). In the present case, the Kow 
Shing affair was itself the real beginning of any serious 
war-like operations, so that constrictive notice of war can 

hardly be imputed. To admit otherwise, is to admit the 

* 

• See the ordinary text-books, and also Maurice’s Hostilities without 
Declaration of War, aAd articles by Prof. Holland and M. Feraud-G»raud tn 
the Revue de Droit International, for 1885. 
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extraordinary principle that a war between A. and B. may 
be legitimately commenced and declared by a sudden attack 
on C.’s property, in which A. has a slight interest,* 

But even apart from this fundamental violation of 
International Law, it was clearly the duty of the Japanese, 
under any circumstances, to conduct^ the Kow Siting to the 
nearest Japanese port for adjudication by a Court of Prize. 
Moreover, according to the best information we at present 
possess, the captain of the ill-fated vessel offered to take 
her back to her port of -departure, if necessary, under » 
Japanese escort, though there seems to be a probability that 
this very pioper course would have been forcibly prevented 
by the Chinese troops on board. 

If such a taking of the Kow Siting into a Japanese port was 
rendered impossible, owing to the opposition of the Chinese 
tioops on board, the ship should have been captured in 
the usual way. It seems absurd to suppose that a fully 
equipped man-of-war, with available consorts to support her, 
could not have taken possession of an unarmed merchant 
vessel without summarily blowing her out of the water. 

The cargo of the Kow Siting was at the worst contraband 
pure and simple (munitions of wai), and analogues of contra¬ 
band in the shape of troops. In sucli ja, case, the ship would 
have been clearly liable to condemnation (see The Carolina , 

4 Rob. 356 ; The Orozembo, 6 Rob. 433, etc.; The Friendship , 

6 Rob. 422, etc.). 

The wanton destruction of life and propeity evinced in 
the reported facts of the case can hardly tend to 
procure fpr the offending party the sympathy of civilised 
'nations. Motives of policy as regards ^Great Britain 
may very likely help to smooth down the difficulties 
created by the Japanese, but certainly a strict investigation 

* This appears to be the view of Piofessor Holland in Ins recent letter to the 
Times on the subject. We can only say, with respect, that we entirely differ 
from his opinion. 
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should be insisted upon, followed by such pecuniary com¬ 
pensation and speedy punishment of the parties as the 

facts of the case render just. 

* * 

The Institute of International Law at Paris. 

There is a capital report of the meeting of the Institute, 
for 1894, held in Paris, in our contemporary, the Revue de 
Droit International , Brussels, Vol. 26, No. 3. 

The chief topics dealt with were the questions as to 
the limits of Jurisdiction in Territorial Waters, and the 
principles as to Contraband of War. As regards the 
former question, the resolutions finally arrived at declared 
amongst other things that Territorial Waters extend to 
six marine miles (reckoning 60 miles to each degree of 
latitude) from lov^-water mark, or in the case of bays and 
straits where their width does nqt exceed the width of 12 
marine miles at the mouth, “ k moins qu’un usage continu 
et seculaire n’ait consacre une longeur plus grande.” 

The resolutions as to Contraband are very interesting, 
and comprise the following:—Art. 3 lays down that 
Contraband proper includes articles immediately capable 
of being used for purposes of war, and machinery and 
instruments for manufacturing such articles. Art. 5 
enunciates that Articles ancipitis usits are only contraband, 
if destined for the belligerent forces or for belligerent 
operations. Art. 8, continuii^g this subject, declares that 
if the vessel carrying such articles is ostensibly en route for 
a neutral port, the presumption is that this is her real 
destination. This piesumption can, however, be rebutted 
by evidence to the contrary, in which case, * a hostile 
destination must be conclusively proved b]£ a minute inves¬ 
tigation of all the circumstances of the case. 

* * * 

Extradition. * 

In the case o tin re Meunicr { L.R. [1894] 2 Q.B. 415), 
a somewhat lame attempt was made to obtain the discharge 
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of an Anarchist accused of two explosive outrages in 
France, The only points of any material interest decided 
in the case were (i) that the mere fact (assuming it to 
exist) that the evidence on which the committal is based 
was the uncorroborated evidence of an accomplice, does 
not necessarily invalidate the conynittal, and (2) that 
offences directed primarily against the general body of 
private citizens, even though “ secondarily and incidentally 
. . . . against some particular Government,” are not 

“ political” offences within the meaning of the Extradition* 
Act. The case was cfearly distinguishable from In re 
Castioni, L.R. [1891] 1 Q.B. 149. 

* * * 

Privileges of Ambassadors. 

The decision of the Court of Appeal in the case of 
Musuvus Bey v. Gadban and Others (see our last issue), has 
now been fully reported in L.R. [1894] 2 Q.B. 352. The order 
of the Divisional Court was upheld on all points. The 
Lords Justices gave utterance to some valuable dicta on 
the general position and immunity of Ambassadors, and 
referred with approval to the case' of the Magdalena Steam 
Navigation Co. v. Martin , 2 E. & E. 94. 

* * 

Private International Law. $ 

Foreign Judgments. 

A very curious point arose in the case of In re Low; 
Bland v. Low , 7 Rep. 120. A debtor had died domiciled in 
England, but leaving property both in England and Scotland. 
A creditor whose debt was statute-barred in the former country 
but not ip the latter, sued the administratrix in Scotland 
and recovered judgment. He then sought $0 prove in the 
administration ifc England, for the Scotch judgment debt. 
The Couit of Appeal Jheld, distinguishing Phosphate Sewage 
Co. v. Mollgson, 4 App. Cas. 80r, that he was entitle*d to do 
so, as the Scotch judgment was a new* cause of action. 
It was, however, suggested by,the Court that the adminis- 
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tratrix might very probably have succeeded at an earlier 
stage in obtaining an order in this country restraining the 
plaintiff from proceeding with his Scotch action and from 
registering his judgment when obtained (cf. Graham v. 
Maxwell, i Mac. & G, 71). 

* * * 

Contracts. 

The case of Ilamlyn v. Talisker Distillery, referred to in 
our last issue, has been well reported in 6 Rep. 14. The 
Judgments of the Lords contain a very clear enunciation of 
the principles applicable to such cases. It appears that 
the Cornt of Session in Scotland had decided that the lex 
loci solutionis of the main poition of the contract con¬ 
clusively determined the rights of the parties under it. 
The Lord Chancellor most clearly repudiates this conten¬ 
tion. He says in words which may almost serve as a final 
statement of the general rule adopted by our Courts in 
recent times—particularly since the Missouri Case, 42 Ch. D. 
321—“ When a contract is entered into between parties 
“ residing in different places, and where different systems 
“ of law prevail, it is a question in each case, with reference 
“ to what law the parties contracted, and according to 
“ what law it was their Intention that their rights either under 
“the whole or any pait of the contract should be 
** determined. In considering what law is to govern, no 
“ doubt the lex loci solutionis is£ matter of great importance. 
“ The lex loci contracts is also of great importance . . . . 
“ but neither of them is conclusive.” 

Lord Watson incidentally notes that “ English and 
“ Scotch decisions differ in regard to the relative weight 
“ which ought to be attributed to thfsm [in., loci contract 4 s 
“and solutionis) when the place of contracting is in one 
“ forum and the place of perfoimance in another.” 

It is curious that Mr. Westlake, in the latest edition of 
his valuable work on Private ^International Law (§ 212, and 
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note), adheres to his earlier statement of the rule on the 
subject, and refuses to recognise the principles most clearly 
laid down in recent decisions. As long ago as 1888, we 
suggested in this Review (No. CCLXX., for Nov., 1888, Art. 
The Present Position of the Lex Loci Contractus) as the true 
rule of law, the principles laid down in the following year 
by the Court of Appeal in the Missouri Case , and now 
finally established by the decision of the House of Lords in 
the case under discussion. 

John M. Gover. 


(fanrttrlir Jhrtes. 

The Royal Commission on Labour and Agricultural 

Legislation. 

We have before us the Parts containing the Reports of the 
Assistant Commissioners under the Royal Commission on 
Labour which deal with the present position and appaient 
desiies and requirements of the Agiicultural Labourer in 
Scotland {Royal Commission on Labour, The Agricultural 
Labourer, Vol. III. Scotland. Parts I. and II. Printed for 
Her Majesty’s Stationery Office by Eyre and Spottiswoode. 
London. 1893). These Parts contain Reports, in Part I., 
by one of our own valued contributors, Mr. Henry 
Rutherfurd, and the late »JVIr. G. R. Gillespie; and in 
Part II. by Mr. R. Hunter Pringle and Mr. Edward 
Wilkinson, all Assistant Commissioners. Three at least 
out of these four Assistant Commissioners, undoubtedly, had 
a personal acquaintance with the country in which they 
• were selected toehold %their enquiry, and some of them had 
also a further practical knowledge of the relations prevalent 
at the tiipe between landlord and tenant in Scotland. It 
appears to us that, oil the whole, the conclusions at which 
they have ariived, by independent roads, are very much the 
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' same, and that there is singularly little discoverable in the 
existing state of Scottish Agricultural life to warrant any 
demand upon the activity of the Legislation. 

Thus Mr. Rutherfurd, in the final paragraphs of his 
Summary Report (Vol. III. Scotland. Part I., p. 34), states 
as his general conclusion that, while certain reforms of 
what may be called an Administrative character appear to be 
required, on the other hand, “ suggestions of a character to 
interfere with the management of labour ought to be 
f cautiously made.” Of these suggestions, those connected 
with “ a slight variation of holiday arrangements (if this can 
be effected without imperilling the admitted liberality of the 
employer)” and a “fuither improvement in cottage 
accommodation ” are among the most likely points to 
arouse a desire for Legislation. Nevertheless, we are our¬ 
selves, from our own recollection of various parts (so 
widely separated as Kintyre and Galloway) of the country 
travelled by Mr, Rutheifurd, as well as from agreement 
with the broad principle which he lays down, inclined to 
agree with him in “ not ” being “ prepared to say that the 
freedom now existing should be disturbed by legislative 
action.” We should even probably have stated our view in 
stronger language, bding free from any official character 
and responsibility. The late Mr. G. R. Gillespie’s “ con¬ 
clusion as to the general relations between masters and men ” 
was, that they were “ good.” A crofter, who had been a farm 
servant, said to him that, in his opinion, “ the farm servant 
is the best paid man in our country.” If this be so, in the 
opinion of those who have had personal experience of the 
position, it is difficult to see what Legislation can be 
required to better the position of the ( Agricultural Labourer* 

Various causes are, of course, noted by the Assistant 
Commissioners as being at work, causing changes in the 
existing situation as compared with that of the previous 
generation of employeis and^employed. But one of these 
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causes is the spread of education, and that is a cause 
which present-day Legislation is not likely to remove. It 
is stated by Mr, Gillespie, in one of his Reports (Scotland, 
Part I., p. 109), that “ the spread of education is said, as one 
of its first effects, especially among girls, to have bred an 
ambition to have less laborious and’ coarse work than 
country work necessarily is.” And this feeling is not 
confined to the women, for Mr. Gillespie continues, “ It is 
said that for every situation for a clerk which is vacant you 
will have several applicants, who, even if they get it, will 
have but a starvation maintenance as compared with what 
they might have enjoyed as ploughmen/' This, of course, 
is a feeling which operates to diive the younger generation 
of both sexes into towns, and so leads to a considerable 
depopulation of the country districts, a phenomenon 
which, as Mr. Rutherfurd lightly points out, has been 
noticed by Dr. Longstaff in a Paper on Rural Depopulation , 
which we ourselves heard read before the Royal Statistical 
Society, 20th June, 1893 ( Journal , Vol. LVI., Part III., for 
September, 1893), as being general throughout the greater 
part of Europe, as well as North America and Australia. In 
support of this view it may be remarked that the tendency 
to the overcrowding of towns by immigration from the 
country is recognised as a question of International interest 
by the place assigned to it in the Programme of the 
Division of Demography for «$he International Congress of 
Hygiene and Demography about to sit at Buda-Pesth, 
where it may be expected to attract expressions of expert 
opinion from all the countries represented in that 
thoroughly Cosmopolitan gathering. We may therefore 
hope to return *0 th% consideration of this portion of the 
subject of the enquiry with some profit, when we are in 
possession of the facts and views laid before the* Buda- 
Pesth Congress. For the present we* do not see that 
any Legislation in the United Kingdom is likely to stop 
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• a phenomenon so widely prevalent as is the modern Over¬ 
population of towns, and consequent depopulation of the 
country. When Hungary suffers, not to speak of North 
America and Australia, Gieat Britain is not likely to be free. 

The general opinion of the Assistant Commissioners as to 
Allotments appeals to be that the Legislation on that subject 
has been a failuie in Scotland, as we have from time to 
time pointed out, in this Review, that it has been in England. 
The causes are no doubt locally varied, but the lesult is 
the same. In England, the first rush of absurdly large 
demands for allotments soon gave place to a greatly lowered 
demand, and theie is now often more difficulty in finding 
laboming men willing to apply than landlords willing to 
offer. In Scotland one acre was the maximum allowed 
to be applied for, and the limit, reasonable as it appears, 
would yet seem to have proved too large for its practical 
working by the Scottish Agricultural Labourer. The 
result has frequently been that, as is noted of the 
estate of the Marquis of Bute, in the Island of Bute, 
ouly two allotments out of forty-one that were made 
under the Act remain, “ nearly the whole ” having thus 
been “ allowed to fall back to the estate.” Mr. Rutherfurd’s 
conclusion, which is practically identical with that already 
expressed in these pages, is that “ under present ciicum- 
stances the appiopriation of land for occupation by farm 
servants is not keenly desired by those most interested.” 
And under these circumstances, we should say, the Statute 
Book has been loaded with unnecessary Legislation, which, 
in our opinion, is a serious evil. 

* _ # 

* 

An Ordinary of Scottish Arms and the u Law of Arms id 

Scotland. 

• ) 

Thef handsome volume which the new Lyon King of Arms, 

Mr. J. Balfour Paul, Advocate, whom we remember with 
pleasure as a confrere during ( his editorship of the umquhile 
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Scottish Law Magazine, has devoted to the subject of * 
the distinguished office which he now fills, naturally calls 
for some notice at our hands. For we have always upheld 
in these pages the Legal interest which properly belongs to 
Armorial and Genealogical studies, and we have recalled 
with pleasure the fact of the Legal training of such eminent 
Genealogical and Heraldic writers as the late John Riddell, 
and George Seton, happily still among us. 

The marvellous subtlety, indeed, of John Riddell’s legal 
mind, and his, to this day probably, unrivalled knowledge # 
of the information lying buried under the dust of ages in 
Scottish Charter-Chests, cannot but be patent to all who 
have any acquaintance with Scottish Peerage Law and 
Scottish Genealogy. 

Mr. Balfour Paul has not attempted much, as yet, in the 
way of generalising his own stores of knowledge, but has 
come into the field with the results of much, we fear it 
must be called, thankless labour in the shape of an Ordinary 
(An Ordinary of Arms contained in the Public Register of all 
Arms and Bearings in Scotland. By J. Balfour Paul, Lyon 
King of Arms. Edinburgh, William Green and Sons. 1893). 
Work of this kind is in the nature of index-making—very 
toilsome, but rarely meeting with tfig recognition which 
such hard labour really deserves. We have done enough 
of it ourselves to have something of a fellow-feeling for the 
present Lyon, and we think he is entitled to our sincere 
thanks for what he has accomplished in the field which he 
has chosen for his first publication since his accession to 
office in suqcession to our late valued friend, George Burnett. 

What Mr. Paul has set before us, however, is not to our 
mind so full of interest <as a slight extension of his actual 
jurisdiction, if it be really such, would have made it. We 
think that hg should have included the coats on the Register 
of his famous predecessor, Sir David Lindsay of the Mount, 
although they are not in the custody of the Lyon Office. 

* 22 
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, Without this matter, which is really not extraneous save 
in a highly technical sense, if at all, the list of nafties on 
the Public Register of Scottish Arms shews but poorly. 
Our thesis is that the coats on Sir David* Lindsay’s 
Register have a right to be considered as being on the 
Public Register, since the Privy Council of Scotland, as 
the present Lyon himself admits, practically authenticated 
them, in the terms which he cites (p. vi.):—“ This Booke 
and register of armes done by Sir David Lindesay of the 
Month, Lyone King of Armes, reg. Ja. 5 conteines 106 leaves 
which register was approviue be the Lordis of His 
Majesties most honourable Privie Counsale at Halierudehous 
9 December 1630.” This was done when Sir James 
Balfour of Penmilne was Lyon King, a somewhat curious 
coincidence with regard to the action of his successor, 
Mr. Balfour Paul. We deplore as much as the present 
Lyon can the comparatively little attention which has been 
paid in Scotland to the Legislation of the country in the 
matter of the bcaiingof arms and the registration of the same. 
It is unfortunate for the Lyon that he should somehow 
have come to be looked upon as a kind of natural enemy, 
while in truth he ought to be, and would geneially be found 
to be in fact, the friehd of all who wish to have authority for 

l 

their bearings. It can only be a pleasure to a Lyon King 
with anything of the spirit of Davie Lindsay or George 
Burnett in him (to name butrtwo Lyons at different ends of 
the ladder of Time) to assist in the matriculation of a duly 
differenced coat for a cadet, and of the relative quarterings, 
if any. The work which such matriculation involves is far 
heavier than that of grants to novi homines, or applicants 
under Testamentary injunctions, £nd it» is work of which 
the general public hears little and knows less. We happen 
to know something of some cases of both kinds named which 
have come und«r the consideration of the present Lyon, 
and we aie duly sensible of the Judicial weighing of 
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evidence, and the searching of Records which cases of 
matriculation involve when, as may not tinfrequently happen 
in Scotland, they have to be carried back to a date anterior 
to the earliest Scottish Registration Statute, the Act 1592. 
We hope to see Mr. Balfour Paul do good work in other pai ts 
of the varied field of Heraldry, where, the interest may be 
even wider and the drudgery less severe, but in the meanwhile 
we are much beholden to him for what is, we trust, far from 
being the last edition of his Ordinary of Scottish Arms. 

* * * 

The 11th International Medical Congress, Rome-Florenca, 
April, 1804, and the 8th International Congress of 
Hygiene and Demography,' Buda-Pesth, September, 1894. 

Both of these Congresses, the former of which has held a 

most successful session alike in the Eternal City and in the 

City of Flowers in Apiil last, and the latter of which is 

about to hold what pi onuses to be a no less successful 

session in the twin City on the Blue Danube in September, 

embrace within their programme much that is of inteiest to 

the Jurist no less than to the student of Medical, Sanitary, 

and Statistical Science. 

During the recent session of the International Medical 
Congress, the question of Quarantine was considered from 
the point of view of International *Law in a Paper, 
La Qnarantaine en Droit International , contributed by 
Mr. C. H. E. Carmichael, M.A., who was the Delegate of 
the Association for the Reform and Codification of the Law 
of Nations, and whose Paper was warmly approved by 
Professor Ruata, of the University of Perugia, himself the 
Editor of a Sanitaiy periodical, and the author of works 
dealing with this special branch of Sanitary l.aw. In the 
Division of Hydrology,—which was actually the Third Intel - 
national Congiess of Hydrology and Climatology, held fpi this 
occasion in union with the International Medical Congiess,— 
there was a considerable amount of criticism of certain 
features in the existing Sarfitary Legislation for the 

22 —j 



3^8 REVIEWS. 

Kingdom of Italy, on a point upon which the general body 
of Italian Hydologists expressed strongly their desire for a 
revision of that Legislation, in the sense of a real instead of 
a perfunctory investigation by Government into the adequacy 
of the apparatus and accommodation for Hydrological opera¬ 
tions at the establishments which are now so numerous 
and increasing throughout Italy. 

The Minister of Public Instruction, Guido Baccelli, 
distinguished alike as a Classical Scholar and a man of 
Science, circulated among the members of the Congress a 
French version of the recent Italian Sanitary Legislation, 
and we have also received the publication of the Italian 
Association of Hydrology and Climatology (LTdrologia e la 
Climatologia. Turin. Printed for the Association. 1894), 
to both of which we shall have occasion to return, in 
connection with some of the various points of Legal 
interest which arose in Rome, and which it may be 
interesting to compare with points arising at Buda-Pesth. 
There can be no doubt that Congresses of the magnitude of 
those which we are here considering exercise a widespread 
influence in educated circles, and have a direct interest for 
the Jurist and the Statesman, no less than for the man of 
Science strictly so .called, whether his particular science be 
Medicine, Hygiene, or Statistics, and we, therefore, desire 
to keep our readers informed of the points at which the 
various subjects treated touch the more special interests of 
Jurisprudence, whether in its Scientific or its Practical aspect. 


Abstract of Reported Cases Relating to Trade Marks (1876-92). 
Witfothc Statutes and Rules. By James*Austen-Cartmell, M.A., 
of Lincoln’s Inn* Barrister-at-Law. Sweet and Maxwell. 1893. 

The subject of Mr. Austen-Cartmell’s volume is one which 
frequently makes its appeal ance in our Quarterly Digest t and 
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which is of considerable importance in Law from an Inter¬ 
national as well as from a National point of view. Many of 
the cases in this book are, indeed, of an International interest, 
though technically cases in Municipal Law. It is scarcely 
possible to turn over half-a-dozen pages of the work before us 
without coming upon some cases which involves large Inter¬ 
national interests. Thus we find the two cases involving the 
use of Baron Liebig’s name, which is now publici juris, viz., 
Anderson v. Liebig's Extract of Meat Co., 45 L.T. 757, November, 
1881, and Re Anderson's Trade Mark, 54 L.J: Ch. 1084, C.A., 
August, 1885. In regard to these cases it seems an awkward 
result of the alphabetical arrangement that the Court of Appeal 
case should meet our eye before the case in the Court below. 
Is not this somewhat of thcTtype of the familiar cart before the 
horse, if we may be allowed so homely a phrase in so solemn a 
Judicial connotation ? 

There would seem to be something primd facie distinctive 
about the use of such a name as that of Baron Liebig, but the 
Court of Appeal held that the name of that distinguished chemist 
was publici juris. It is legally, therefore, no more distinctive than 
Smith, or Brown, or Jones, or Robinson, which seems hard 
upon fame earned by a life devoted to scientific research. 

In connection with the Apollmaris Company cases ( Apollinaris 
Company v. Herrfeldt, 4 R.P.C. 478, C.A., Oct., 1887, & e the 
Apollinaris Company's Trade Mark, 8 R.P.C. 137, C.A., Dec., 1890), 
it seems rather curious to read of a certain “ General Hunyadi 
Janos” as the person immortalised in oun Reports and on the 
labels affixed to bottles of mineral water. • It may be doubted 
whether John Hunyadi, the deliverer of Western Europe from 
the domination of the Ottoman power, would recognise himself 
under such a description. Curiously enough, the proprietor of 
the spring at Buda-Pesth named after the celebrated patriot hero, 
Herr Andreas Saxlehner, has offered to entertain the members 
of the International Congress of Hygiene and Demography at 
his works, during the session of that cosmopolitan gathering. 

Trade Mark cases seem often to turn on very technical points, 
not so much of imputable desire to deceive the public, which is 
itself a point not always easy to decide, but of how far a 
particular device, or word* or picture, or combination thereof, 
can be registefed as a Trade Mark in this country. What con¬ 
stitutes a “ fancy word ” is a point apparently drawing forth 
great subtlety on the part of He^ Majesty’s Judges. To the 
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less learned mind, it may not unfrequently seem a question quite 
as hard to solve as the Scriptural problem, the key of which has 
not been given us, why the one should be taken and the other 
left. 

Mr. Cartmell’s book will, no doubt, find its way to many a 
practitioner’s shelves, and develop into a second edition as the 
cases accumulate. 


The Law relating to the Property of Married Persons. By David 
Murray, M.A., Hon. LL.D. Glasg.; Member of the Faculty 
of Procurators in Glasgow. Glasgow: Maclehose, 1891. 

It will be noticed that the mere title of this book does not 
convey any information as to the locality of the law with which 
it deals. It may be stated, at once, that, as might be conjec¬ 
tured from the name and titles of the author and the locality of 
publication, it is in the main, a Scotch law book, but it must be 
added that it contains a good deal of English and other law 
which is not Scotch. We learn that in Scotland, as elsewhere, the 
good old maxim “ What’s yours is mine, what’s mine’s my own ” 
might, until recently, be fully applied to the male constituent 
of the “ twain ” conventionally supposed to be “ one flesh.” 
Dr. Murray is justly indignant at “ the lying phrase, goods in 
communion”; he shows that the idea of a wife’s property 
being her own and not the husband’s was ruled to be against 
the laws of Nature and the rules of Morality; he shews that 
even if the husband^ purported to renounce his rights before 
marriage, they wouH run back upon him, “ as water thrown 
upon a higher ground doth ever return,” the moment the 
marriage was complete. Dr. Murray’s book contains much 
useful information, and the arrangement of subjects is logical 
and satisfactory. It is to be regretted, however, that it is not 
always clear what particular law is being treated. At p. 65 we 
find the title “ The Married Women’s Property (Scotland) Act, 
1881,” which title seems to govern all down to p. 78; yet at 
p. 79, we come, to our surprise, on the title “ The Present Law,” 
as if the Act bf 1881 , instead of beipg now in force, had been a 
thing of the past. At pp. 12, 13, we read that the executrix of 
a deceased wife claimed from her husband, evidently in a Scotch 
case,* the value of seven stones of lint promised to her as 
Morning gift, a rose noble gifted by the husband to the wife ad 
fores ecclesia, and the wedding ring; immediately after, we are told 
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that the Prayer-Book of King Edward VI. directed the husband, 
at the marriage, to “ give unto the woman a ring, and other 
tokens of sponsage,” &c.; an apparently singular juxtaposition 
which recalls the forgotten fact that Knox and other Scottish 
Reformers were not the opponents of Liturgical worship that 
the Post-Revolution form of Scottish Presbyterianism has caused 
them to be taken for. 

Dr. Murray’s notes contain a good .many illustrative frag¬ 
ments of laws of various countries; thus, d propos of the term 
“ Gown ” or “ Lady's gown ” (a morsel of separate property 
given to a wife by a purchaser of a husband's land), it is 
recorded that in the old Welsh laws a wife’s “ gowyn is, if she 
detected her husband with another woman, let him pay her* 
six score pence for the first offence, for the second one 
pound; if she detects him a third time, she can separate from 
him, without losing anything that belongs to her.” There is a 
good Appendix of Statutes; those of early date shew that 
legislation was sometimes necessary to save married women 
fropa being robbed by tricks of the law even of the little which 
the law gave them. An enactment of this kind, passed in 1503, 
is so quaint that we cannot refrain from quoting it:— 

“ Item.— It is statute and ordained, anent the exceptions pro¬ 
poned against widowes, persewand and followand their brieves 
of teirce, or the profite of their teirce, quhilk is ofttimes proponed 
against thay widowes, that they were not lauchful wives to the 
persones their husbandes, be quhome they follow their said 
teirce ; That therefore, quhair the matrirnonie was not accused 
in their life-times, and that the woman dskand this teirce, beand 
repute and halden as his lauchful wife in his life-time, sail be 
teirced, and bruik her teirce, but ony impediment or exceptions 
to be proponed against her, ay and quhil it be clearely decerned, 
and sentence given, that sclid was not his lauchful wife, and 
that scho suld not have ane lauchful teirce therefore.” 

Not being ourselves members of the College of Justice, we 
would speak with becoming modesty of the value of Dr. 
Murray’s Book as regards the help it would give in a “ guid 
ganging plea we may venture, however, to $ay that, where- 
ever we have tested His statements of Scotch law with the 
decisions to which he rpfers, we have found them to be correct. 
The production of the book would do credit to any .London 
publisher, and well sustains the reputation o£ the Printers to the 
University of Glasgow. 
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Kant's Principles of Politics, including his Essay on Perpetual Peace, 
Edited and translated by W. Hastis, B.D. Edinburgh: 
T. and T. Clark, iSgi. 

This valuable little book has a special claim upon our 
attention at the present time, when so much is being said and 
written on the subject of Peace, Arbitration, Disarmament, and 
other kindred questions easier to raise than to solve. Kant 
wanted to see the state of Peace ‘‘ established,” and with 
this end in view drafted a series of Articles, the first of’which 
was that the Civil Constitution in every State should be 
“Republican,” but by this term he did not mean Anti- 
Monarchical, or at any rate Non-Monarchical, but only the 
opposite to Despotic. Russia, as at present governed, could 
not have answered to his definition, but the United Kingdom 
would, from his point of view, have been as truly Republican as 
the United States. His second Article involved a “ Federation 
of Free States,” which is something even wider, as conceived 
by him, we imagine, than the United States of Europe, as 
dreamed of by some Philosophical Jurists subsequent to Kant’s 
days. His third Article involved the restriction of the rights of 
men as Citizens of the World, in what he called a “ cosmo- 
political system,” to conditions of universal Hospitality. By 
this he meant the stranger’s right, in consequence of his arrival 
on a foreign soil, not to be treated by its citizens as an enemy, 
which may seem a somewhat mild claim to make on behalf of 
men. His right was to be not that of a guest, but the right of 
resort. The Social relations between the various Peoples of 
the World, according to Kant, had “ advanced everywhere so 
far that a violation of Right in one place of the earth is felt all 
over it.” This, true in Kant’s day, is truer by far in our day. 
True also is it, now as then, we believe, that “ Perpetual Peace 
is no empty idea, but a practical thing, which, through its 
gradual solution, is coming always nearer its final realisation.” 


An Outline of Legal Philosophy . By W. A. Watt, M.A., 
LJL.B., Member of the Faculty of Procurators, Glasgow, 
Edinburgh: T. and T. Clark. 1893. 

This is an interesting volume, belonging, of course, as 
the title indicates, r mainly to the Speculative and Scientific 
aspect of Law. Nevertheless, it covers a good deal of practical 
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ground in some of the questions which of necessity come up for 
consideration, and it is always suggestive. 

Mr. Watt admits that there is much value in the work done 
by the Analytical Jurists, and that is perhaps a rather large 
admission now-a-days. It is surely no small thing for any set 
of men to have “ sketched out a clear, if not wholly satisfactory, 
representation ” of the contents of Law, which, as Mr. Watt 
says, “ can be quite fairly separated from their theories of the 
origin and source of law.” To Mr. Watt it is, indeed, 
“ apparent ” that ** most of the divisions which the analysis 
yields, when pushed far enough, break down.” This seems to 
leave us not much more than Austin minus Austin’s analytical 
divisions. But this is the result of looking at the subject 
from a “ philosophic point of view,” under which '* all 
legal divisions lose their absolute nature, and are seen to 
be only relatively of importance.” Much the same fate 
befals Truth in some schools of Continental Thought. There 
is no absolute Truth, we once heard a distinguished 
German Jurist say, in a mainly German gathering, which was 
yet of a Cosmopolitan character, and composed of persons who, 
whether Germans or hot, held a different view as to Truth v 
The eminent speaker seemed much surprised when his hearers 
expressed an audible dissent from his views, and compromised 
by saying that at least that was his view of those whose 
Theology he was representing on the' occasion to which we 
refer. 

Mr. Watt divides Law, for the purposes of his work, under 
the heads of Public, Private, International, and Scientific. 
This may seem a rather odd division, as it might appear to 
deny a scientific character to the other branches of the subject, 
and it is not without a certain apparent analogy to the celebrated 
Faith, Hope, Charity, and Astronomy, whose figures, so legend 
runs, are to be seen at the four corners of the tower of a well- 
known College Chapel at Oxford. But on looking into the 
matter a little more closely we find that by Scientific Law, 
Mr. Watt means what is ordinarily called Private International 
Law, and which prgsent^, a considerable crux to many Jurists. 
For, notwithstanding the volumes which have been written on 
this branch of Jurisprudence (if it be a branch), from Sjivigny 
to Westlakq, there are to be found not a few who deny 
that such a thing as Private International Law exists. 
Of course, if it does not exist, cadij quastio, and nobody, whether 
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Jurist, or Professor, or Practitioner, need trouble his head 
about it. But Mr. Watt, having admitted its existence, must 
needs define it, and though his actual definition does not help 
us to see why he has given it the special distinctive epithet of 
“ Scientific Law,” we get a glimpse of that reason very shortly 
after the occurrence of the definition (p. 65). Private Inter¬ 
national Law, says Mr. Watt, is “ a body of rules which are 
used to determine whaf law is applicable to a given case when 
any doubt exists on the matter.” These rules, he continues, 
are “ fairly definite, and are based upon scientific principles.” 
Moreover, and this is ths point at which we arrive at the 
International character which the definition supplied by Mr. 
Watt does not connote,—so far as they are scientific rules at all,—- 
*» and this,” he rightly says, “ is an important point,—they are 
universal. So far as they are not universal in their application, 
they must be pronounced defective.” The question then arises, 
“ whether it is in all possible cases, or only in certain doubtful 
instances,” that the rules of Private International Law apply. 
Mr. Watt’s sympathies are with what he calls the more 
advanced doctrine, “ that the system, so far as it is a system, 
applies to every legal relation.” If it only applies to difficult 
cases, says Mr. Watt, in effect, first define your “easy” 
cases, but this has not been done. To say that this has 
not been done is not necessarily the same thing as to 
say that it cannot be done, but the argument on Mr. 
Watt’s side, which is substantially that of Mr. W. Galbraith 
Miller in his able Lectures on the Philosophy of Law (London. 
Griffin & Co., 1884),^. 240, seems a fair one. Mr. Miller, 
while warning his readers of the unorthodox character of his 
view, justifies it, to his own mind, at least, in a note, by pointing 
out that what Lord Westbury v in 1863, in Coohmy v. Anderson, 
had taken away with one hand, so to speak, he restored 
with the other by the legal fiction that the doctrines of Private 
International Law are part of the Municipal Law of England, 
“ and so,” as Mr. Miller puts it, “ we may reach the law of any 
part of the world.” But, we may perhaps be permitted to ask, 
with Mr. Miller, “ Is it not better Jo st%te the fact directly 
without the interposition of a fiction ? ” That is a question not 
altogether easy to answer. The real axswer to it may be that 
Legal Fictions are somewhat ancipitis usns. We havq only touched 
a small portion offthe fringe of Mr. Watt’s volume, but we hope 
we may have shown something of its value and its interest. 
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Administration: - 

( 1 .) Ch. D.- limine**— Indemnity — Gieditor*. —Executors carried on the 
business of a testator m pursuance of directions m the will, and 
incurred trade debts. The trade creditors claimed that they were 
entitled, through the executors’ right of indemnity, to payment out of 
the.estate. Tlio executors had made defanlt m rendering accounts, 
but not m paying money. Held, that the right of indemnity was not 
lost, and that the creditors were entitled to prove against the estate. 
—Kidd v. Kidd, 70 L.T. 048. 

(ii.) P, D.— Person of Unsound Mind but not lawfully detained as a Lunatic 
—Lunacy Act, 1890, s. 110, subs «1 (d). - The sole next-of-kin of the 
intestate was a person “not lawfully detained as a lunatic, and not 
found a lunatic by inquisition, but, through mental infirmity arising 
from age, incapable of managing her affairs ” Her estate was 
administered by a person appointed to act with the powers of a 
committee The Court made a grant of administration to such person 
for the use and benefit of the next-of-kin.— In the goods oj Leese, 
L.R. [1894] P. 160. 

_ * • 

Adulteration 

(iii.) Q.B.D.- Summons — Amendment.- A con signor of milk was summoned 
under sect. 6 of the Sale of Food and Drugs Act, 1876, and the evidence 
disclosed eon offence under sect. 3 of the Amendment Act, 1879. Held, 
that the variance was curable under sect. 1 of the*Summary Jurisdic¬ 
tion Act, 1848, and that he was rightly convicted.- Hiett v. Ward, 
70 L.T. 874. 
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Animals 

(i.) Q. B. D.~ Cruelty to—Domestic Animals-^-Lions—Cruelty to Animate- 
Acts, 1849, 88. 2, 29 ; 1854, a. 3.—Lions kept in a cage for exhibition 
are not " domestic unimals,” and an indictment for cruelly treating 
them will not lie.— Harper v. March*, L.R. [1894] 2 Q.B. 319. 

Arbitration 

(ii.) Q. B. D- Cost *.—An order of reference referred the whole oanse 
to a apodal referee* for trial. The referee awarded that nothing 
was due to the plaintiff, and directed and awarded that the defendants 
should recover the costs of the action and award. Held, that the 
costs of the reference were includod m the coats of the action, and that 
the defendants were entitled to recover them.— Patten v. West of 
England Iron, Timber, and Charcoal Co., L.R. [1894J 2 Q.B. 159; 
42 W.R. 522. 

(iii.) C. A. — Staying Proceeding *—“ Step in Proceeding* ” — Arbitration Act, 
1889, 8. 4.— Decision of Ch. D. (sec Yol. 10, p. 32, v.) affirmed.— 
Jve» and Barker v. W ilia ns, 70 L.T. 674 ; 42 W.R. 483. 

Bailment 

(IV.) Q. B D.- Negligence — Licensee — Master and Servant. — A committee 
lured the defendants’ hall for a concert. The memorandum of hiring 
did not mention a rehearsal, but one took place. The plaintiff, without 
request or notice to the hall-keeper, left his violin m a room attached 
to the hall. The hall-keeper was the defendants’ servant, and in order 
to light the gas in the course of his duty, he moved the violin and 
broke it. Held , that there had been no such negligence on his part as 
to make the defendants liable —Neuwith v. Over Darwen Co-operative 
Society , 63 L.J. Q.B. 290 ; 70 L.T. 374. 

Banker: - 

(v.) Q. B. D. — Crossed Cheque — Forged Indorsement — Protection to Banker-r 
Ilills of Exchange Act, 1882, s. 82.—The word “customer” in the 
section above mentioned, involves use and habit; and a banker who 
collects a cheque for a stranger cannot claim the protection of the 
section if it turns Rut that the stranger has no title to the cheque.— 
Mathews v. Brown, 83 L.J. Q.B. 494. 

Bankruptcy 

(vi.) Q. B. D. — Act of-—Date — Failure to Comply with Notice — Amendment — 
Banhruptnj Act, 1883, s. 4 (1) (fj). —A bankruptcy petition stated that 
the dobtor had failed to comply with a bankruptcy notice served on a 
day named. Held, that this did not sufficiently state the date of the 
act of bankruptcy; and that it ought to have been stated that the 
debtor had failed before a day, eight days later than the day on which 
the notiee was stated to have been served, to comply with the notioe. 
Held, that the defect was not a ground for setting aside the receiving 
order, but ought to have been amended at the hearing, and could be 
amended at the hearing of an apperl from the receiving order— 
E. jd. Dunhill: in re Dunhtll, L.R. [1894] 2 Q.B. 234. 

(vit) Ch. D.~~Annulment—Private Bargain fry Creditor. —L. assigned his 
■groat m the bankruptcy of M. to trustees for £2,000, having made a 
private bargain with M. that, after the bankruptcy was annulled, 2f. 
should pay Juib £6,000. Held, that the £6,000 could not be recovered, 
and L.’s claim for that sum in the administration of M.’s estate was 
disallowed.— McDermott v. Bqyd; e. p. Levita, 42 Vf.U. 474. 

t 
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(i.) Q. B. 10.—Appeal — Appellant who hag not appeared in the Court below _ 

Bankruptcy Acts , 1883,*. 104 (2); 3890, *.8 (6).—A creditor who has 
tendered a proof which is unrelated is a “ person aggrieved," and 
entitled to be heard on appeal against an order of the Court, although 
he did not appear in the Court when the order was made, nor tender a 
proof till after the making of the'order.— E.p, Stephenson: in re Langtry, 
70 L.T. 780; 42 W.R. 496. 

(ii.) Q. B. D.— Appointment of Trustee — Two Estates with Conflicting 
Interests. —As a general rule, it is not a good objection against the 
appointment of the same jierson as trustee of two estates that 
conflicting interests will arise between them, nor yet that such person 
is a creditor for a larger amount against one estate than against the 
other.— E. p. Board of Trade; in re Lamb, 70 L.T. 694; 42 W.R. 544. 

(hi.) Q. B. D .— Costs of Solicitor — Criminal Defence — Verbal Agreement. — 
The debtors paid a sum of money to their solicitor, and verbally 
agreed that it was to be employed in their defence against a criminal 
charge. A receiving order was mad$ before they were committed for 
trial. Held, that tho solicitors must repay to the trustoe the sum 
received, less their costs for services rendered up to the dato of the 
petition.— E. p Coopci ; in re lleyts and Craig, 70 L.T. 5(51; 42 W R. 432. 

(iv ) C. A. — Examination of Witness — Tianscnpt— File. —The examination 
of a witness under sect. 27 of the Bankruptcy Act, 3888, is a proceeding 
of the Court, and tho transcript of the shorthand writer’s notes must 
be placed upon the file of the proceedings.— E. p. Beall ; in re Beall, 
L.R. [1894J 2 Q.B. 135 ; 63 L J. Q.B. 425 ; 70 L.T. 643. 

(v.) Q. B. D.— Lease-Covenant not to Assign—Assignment by Trustee — 
Liability for Bent. —A lease contained a covenant against assignment. 
The lessee became bankrupt, and the trustee assigned the lease. The 
lessor claimed as against the trustoo tho rent duo after the assign¬ 
ment. Held, that the trustee’s liability was basod on privity of estate, 
and ceased on the assignment.— In re Johnson, e p. Blackett, 70 L.T. 381. 

(vi.) Q. B. D.— Oflicer of Friendly Society —Money in Hand — Preferential 
Claim. —Where the secretary of a friendly society has been wrongfully 
allowed to keep in his hands moneys belonging to the society, instead 
of handing them over at once to the treasurer, the preferential claim 
of the society in the bankruptcy of the secretary is not lost.—A’ p. 
Trustees of Star of the West Lodge of Oddfellows, in re Welch, 70 L.T. 691. 

(vh.) Ch. D .— Partnership — Joint Liability—No Joint Estate—Bight of Proof — 
Bankruptcy Acts, 1883, *. 40 (3).-—When a partnership firm is bankrupt 
and there is no joint estate, joint creditors may prove agaiust the 
separate estates in competition with separate creditors.— Cooper v. 
Adams, 42 W.R. 551. 

(via.) Q. B. D.— Partnership — Bight of Trustee of Bankrupt Partner against 
Execution Creditors of Finn — Bankruptcy Jets, 1883, s*. 45, 46 (3); 1890, 
*. 11 (1) (2).—Where execution is levied by seizure and sale against 
the goods of a firsa for #. partnership debt, and one of the partners 
afterwards becomes bankrupt, the trustee of the bankrupt partner has 
no claim to the proceeds of sale.— Dthb v. Brooke, L R. [1804] 

, 2 Q.B. 338 ; 42 W.R. 495. 

(ix.) Q. B. D.— Proof —Oral Evidence —“Upon the hearing of a petition 
oral evidence may be given to shew that the debt set foith in. the 
petition is still owing at the date of the hearing.— E.p. Smith; in re 
Stables, 42 W.R. 448. * 

I—2 
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(i.) 0. A. — Public Examination—Order to File Accounts of Business. —A 
, bankrupt, upon bis public examination, denied that be had carried on 
a certain business as his own. The registrar considered that the 
business was his, and ordered him to file accounts. Held, that the 
registrar had jurisdiction to determine the question of title for the 
purpose of making such order.— E. p. Cronmire ; in re Croimire, 
L.R. [1894] 2 Q.B. 246; 70 L.T. 610; 42 W.R. 417. 


(ii.) C. A. — Receiving Order—Refusal-Second Application—Res Judicata .— 
The question of they validity of the petitioning creditor’s debt as a 
good debt in bankruptcy is not made res judicata by the refusal of the 
registrar of a county court to grant a receiving order, on the ground 
that he was not satisfied that there was a good debt; his jurisdiction 
being confined to a discretion to grant or refuse a receiving order, and 
not extending to the decision of the question of whether there was a 
good debt.— E. p. Vitona ; in re Vitoria (No. 2), 42 W.R. 522. 


(iii.) Q. B. D. — Sale by Mortgagee of Bankrupt's Reversion—Rights of 
Trustee.— The bankrupt, during bankruptcy, mortgaged his reversion 
to property. The mortgagees put up the reversion for Bale, reserving 
the rights of the trustee. The trustee obtained an injunction against 
the sale from the county court. Held, that there was no jurisdiction 
to restrain the sale, as there was no slander of the trustee’s title, nor 
any interference with the administration of the estate. Semble , that 
the result would have been the same even if the trustee’s rights had 
nob been reserved.— E. p. General Public Works and Assets Co.; in re 
Evelyn, L.R. 1.1894] 2 Q B. 302; 70 L.T. 602; 42 W.R. 512. 


(iv.) Q. B. D.— Subpoena—Refusal to Obey—Insufficient Tender for Expenses 
— Bankruptcy Act , 1883, *. 27.—A person subpoenaed to attond in 
Court, and refusiug to obey, cannot be committed for contempt until 
a reasonable sum has been tendered to cover the cost of coming to the 
Court and expenses.— E. p. Ilastie; m re Batson, 70 L.T. 382. 

(v.) G. A.— Secured Creditor — Piommury Note — Guarantee — Bankruptcy 
Act , 1883, s. 168.~Tlie debtors lent a sum of money, receiving from the 
borrower a promissory note, together with a guarantee, the guarantors 
undertaking to pay Jo the debtors "or the holders of the promissory 
note for the time being ” the amount thereof if not paid at maturity. 
The debtors indorsed the note to their bankers, the appellants, who 
gave them credit for the full amount thereof. The debtors became 
bankrupt, and the note was dishonored at maturity. The appellShts 
sought to prove as unsecured creditors for the full amount due to 
them by the debtors. Held , that all the beneficial interest in the 
guarantee had passed to the appellants, and that they were not 
" persons holding a mortgage, charge or lien on the property of the 
doctors or any part thereof,” and that they were therefore not secured 
creditors, and were not liable to deduct the value of the guarantee 
from their proof.— E, p. Coela, Buldulph and Co.; in re Hallett, 
LJEt. [1894] 2 Q.B. 250. 

(vi.) O. A.— Undischarged Bankrupt-AJter-acquired Property — Trading- 
Second Bankruptcy—Bankruptcy Act, 18$3, ss. ii, 54.-—An undischarged 
bankrupt, without the knowledge of the trustee or creditors, carried 
on business and acquired property and inourred liabilities. He 
assigned all his property for the benefit of his creditors, and was again 
adjudicated bankrupt. Held, that the trustee in the first bankruptcy 
was entitled to all prqperty acquired by the bankrupt, without any 
obligation to satisfy any of the liabilities incurred by the bankrupt 
since the first bankruptcy.-- E. p. Beardmore; in re Clark, 70 L.T. 751. 
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Bill of Exchange 

(i.) Q. B. D,— Company— Directors—Liability—Addition— Companies Act, 
1862, #*. 41, 42.—The defendants, two directors and the secretary of a 
company called the B. Syndicate, accepted a bill of exchange on behalf 
of the company, giving its name as the O. and B. Syndicate. Held, 
that the name of the company was not “ mentioned,” and that the 
defendants were personally liable on the bill.— Nassau Steam Press v. 
Tyler, 70 L.T. 376. 

Bill of Sale/ 

(ii.) C. A.— Sale of Goode—Receipt — Registration—Husband and Wife .— 
A. wife having separate estate agreed to purchase from her husband 
some furniture and other chattels. A roceipt for the purchase money 
was signed by the husband, in which he acknowledged that the 
chattels were “ now absolutely her property.” The chattels remained 
in the house in which the husband and wife lived, and some of them 
were taken possession of by a judgment creditor of the husband. 
Held, that the goods did not pass by virtue of the receipt, but by the 
prior bargain, and that consequently the receipt did not require 
registration as a bill of sale, and that the wife was entitled to the 
goodB. Held , also, that the wife had sufficient possession of the goods 
to take the case out of the Act.— Ramsay v. Maryrett, L.B. [1894] 
2 Q.B. 18. 

Building Society 

(iii.) Oh. D. — Liabilities of Members — Costs. —In considering whether the 
members, advanced and uuadvanced, of a building society, registered 
under the Act of 1836, can be called on to contribute towards the 
discharge of its ordinary debts beyond the amounts of subscriptions 
or instalments and fines unpaid on their mortgages and shares, the 
doctrine of principal and agent applies as between members and 
directors. Therefore when the debts were properly incurred and the 
assets are insufficient, members, advanced and uuadvanced, are liable, 
and must be placed on the list of contributories. A rule, giving power 
to bind the members personally for borrowod money would be ultra 
vires so far as it purported to go beyond binding them for the 
necessary purposes of the society. Therqjforo members would not bo 
personally liable in respect of loans fiom depositors. But such 
members cannot, in answer to a claim to cdhtribute to ordinary debts, 
set up as an answer that there were sufficient assets to pay the 

4 ordinary dobts, and that the assets became insufficient only through 
the repayment of borrowed moneys. In winding up such a society, 
the costs of realisatiou ought tq come out of the assets, and the costs 
of windmg-up ought to be paid by the members, advanced and 
unadvanced.— In re West London and General Permanent Benefit 
Building Society, L R. [1894] 2 Ch. 352; 63 L.J. Ch. 506; 42 W.R. 535. 

Carrier 

(iv.) H. Xi*— Passenger — Conditions on Ticket. —Conditions printed on a 
passenger’s ticket are not binding on him unless hg has had notice of 
them. Whether^ie hag had notice or has had liis attention drawn to 
the conditions iB a question for the jury.— llithardson, Spence, <!■ Co. v. 
Rowntree, L.R. [1894] A.C. 217 ; 68 L.J. Q.B. 283. 

Charity• 

(v.) Ch. D.— Compulsory Sale of Laud- Voluntat y •Subscriptions — Budotr- 
ment—Charity Commissions s\— Land had been bought by a charity out 
of funds derived from voluntary contributions. The Act incorporating 
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the charity empowered it to purchase laud but not to sell it. The 
special Act of a railway company conferred on the charity a power of 
sale, and the land was taken by the company, the purchase-money 
being fixed by the Act at £40,000. The Charity Commissioners inter¬ 
vened, and £5,000, part of the purchase-money, was paid into Court. 
Held, that if a fund once consisted of voluntary contributions, it 
retained that character notwithstanding any changes of investment, 
and being available for the general purposes of the charity was taken 
out of the Charitable Trusts Act, 1853, by the exception contained in 
sect. 62 of the Act, »pd that the consent of the Charity Commissioners 
was not required, and that the charity was entitled to have the 
£5,000 paid out to them as being absolutely entitled thereto.— In re 
Clergy Orphan Corporation, 70 L.T. 040. 

(1.) P. C.—H'ehh Intermediate Education Act, 1889 —Endowed School# Act, 
1860, #. 30— Scheme of Chaiitij Commissioners—Appeal Arpanet — Modern 
Endowment-- Religious Edm a (ton. —In an appeal against a scheme under 
the first named Act, the jiolioy of the scheme cannot be considered. 
Where there is no direction in the original instrument of foundation 
as to religious education, nor any regulations prescribed by or under 
the authority of the founder in his lifetime or within fifty yeais of his 
death, the scheme need not provido for leligious instruction according 
to the Established Church. Such regulations cannot be presumed 
from any practice which may have obtained for many years. Sect. 13 
of the Act of 1869 docs not apply to rights of patronage which are not, 
at the date of tlio Act, exercised by a member of the governing body, 
or possessed in consequence of Ins gift or donation. A modern 
endowment is one which lias been given since 18C9. Such endowment 
applied in fitting up a crypt, being part of the old endowment, as a 
chapel, is so mixed therewith that it must be deemed to be part 
thereof.—7a re Suaneea Free Giammar School, L.R. [1894] A.C. 252; 
70 L.T. 738. 

Cheque 

(ii.) Q. B. D Signature hu Pi oein at ion—Limited Authority—Bill s of 
Exchange Act, 188*2,.s 25.—The defendants’ manager who had authority 
to draw cheques on their banking account, but not to overdraw or to 
borrow, obtained money from the plaintiff for a cheque signed by him 
by procuration, alleging that lie needed easli to pay wages. Ho paid 
the money into defendants’ banking account, which was over¬ 
drawn on account of his defalcations, and subsequently drew it out 
and paid it away m wages. Held, that the plaintiff was precluded 
from bringing an action on the cheque, but was entitled to recover 
the amount as money hod and received.— Rad v. Iligby d> Co., 
63 L.J. Q.B. 451. 

Chur oh war dens 

(ni.) Q. B. D.— Chinch Rate—Full Annual Value —Where churchwardens 
were “ directed and required ” by a special Act to make and levy a rato 
" |t any meeting holden in vestry ” for certain church purposes, such 
rate to be assessed on the “full annual value*’ of houses: Held, 
that there \j;as a statutory duty to make the rate, and that they were 
not required to take the opinion of *tlie vastry thereon, but that 
the assessment must be on the net annual value, and that the 
word “ full ” was not equivalent to “ grosB.”— Rose v. Watson, 
L.R. [18941 2 Q.B.90; 63 L.J. M.C. lOB”, 42 W.R. 523. 

Colonial Law: * 

(iv,) P. C.— Canada—Powers of Local Legislature.—Held, that the 
provisions of sect. 9 of the ^Ontario “Act respecting assignments 
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and preferences by insolvent persons ” (revised statutes of Outturn, c, 
124) which relate to assignments purely voluntary, and postpone 
thereto judgments and executions not completely oxccutcd by 
payment, are merely ancillary to bankruptcy Jaw, and as such aro 
within the competency of the provincial legislature so long as they are 
not in conflict with any existing bankruptcy legislation of the 
Dominion Parliament.— Attorney-General of Ontario v. Attorney- 
General for the Dominion of Canada, LH. [1894] A.C. 189; 
70 L.T. 538. 

(1.) P. C.— Ceylon—Special Leave to Appeal. —fjpecial leave given Ho appeal 
against a decree of the Supreme Court which reversed a decree of the 
district court, and dismissed a suit for divorce, the Supreme Court 
having refused leave to appeal, regarding the suit as one for less than 
the appealable amount.— Le Mcunier v, Le Meunier, L.B. [18941 
A.C. 283. 

(ii.) P. C. — New South Wales—Registered Mortgage — Notice.-—- Wliero the 
respondent had purchased at public auction eight lots of an estate and 
subsequently to the contract the vendor mortgaged the whole of the 
estate by registered deeds to the appellant, who knew at the tune of 
the advance that certain unspecified parts of the estatohud been sold: 
Held, that the appellant gained no priority from registration, but took 
subjeot to the respondent’s purchase — Sydney and Suburban Mutual 
Rnilding and Laud Investment Association v. Lyons, L.B, [1894] A.C. 290. 

(ill.) P. C. — New South Hales- —Application to bring Land under 2(5 Viet., 
No. 9— Caveat — Lapse—Waiver .—An applicant to bring land under 
the above-mentioned Act filed his case more than three months after 
a caveat had been lodged, and thereafter obtained an order that the 
caveator should file his case, which he did. Held, that the applicant 
had waived his right to have the caveat set aside as lapsed.— II'i/hom v. 
McIntosh , L.B. [1894j A.C. 129; 7U L T. 53C. 

(iv.) P. C — Waste Lands—Right to Select -Conduct.— By contract between 
the appellant company and the local government the former was 
entitled, in part consideration of constructing a railway, to select, and 
call for grants of, land within a prescribed aroa. Held , that tho 
appellant company was entitled to select from .ill lands within tho 
aroa which at the date of the contract the Government was able to 
convey in fee simple, including lands which had been proclaimed as 
town BiteB, but which had not by such proclamation been devoted to 
public uses or otherwise withdrawn from the Government’s power of 
alienation.— West Australian Land Co. v. Forrest, L.B. [1894J A.C. 176. 

Company 

(v.) Oh, D,— Debentures. —Where debentures contain covenants to pay tho 
principal at a future date and also interest, and there are 110 provisions 
as to the principal becoming due on default or on a wmding-up, tho 
fact that there is default in payment of interest and that a winding- 
up order is made, entitles the holders to a judgment for their protec¬ 
tion before the date at which the principal is due, but does not entitle 
them to immediate payment of the principal money. - Wallace v. 
Universal Automatic Weighing Machine Co., 70 L.T. 497 ; 42 W.R. 428. 

(vi.) Ch. D. — Debenture—Right to Foreclosure —A debenture of a limited 
company, in the form of a floating security charging all the pro¬ 
perty of the company, including its uncalled capital, entitles the 
registered holder, in the event of the debenture becoming 1 milled lately 
payable in consequence of a winding-up, to fclif ordinaly remedy of 
foreclosure against the uncalled capital as well as the other property. 
—Sadler v. Worley, L.R. [1894] 2 Ch. 170; 70 L.T, 494 ; 42 W.R. 470. 
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(1.) Oh. X). — Debenture-holder's Jetton—Preservation of property — Power to 
Receiver to Borrow. —In a debenture-holder’s action the Court will, in 
a case of emergency, and in order to preserve the company’s property, 
empower the receiver to borrow money as a iirst charge on the under¬ 
taking in priority to the debentures.—Greenwood v. AIgesiras Railway 
Co., L.R. [1894J 2 Ch, 205. 

(ii.) C. A.,—-Director— Qualification— Estoppel.— Decision of Ch. D. {see 
Vol. 19, p. 78, ii.) affirmed.— E. p. Cammell, in re Printing, < tc., Co. of 
the A pence Ilavas, 70 L.T. 705. 

(iil.) 0. A.— Director—Qualification Shares—Implied Contract to Take. — 
Decision of Ch. 1>, {see Vol. 10, p. 78, i.) affirmed.— In re Ilervynia 
Copper Co., 70 L.T. 700. 

(iv.) C. A. 4c Ch. D. — Dividends--Dept rotation of Capital. —A company 
was formed to raise and invest money, and to apply the dividends 
and income in accordance with the articles. The articles provided for 
changes of investment, and gave power to form a reserve fond. The 
receipts from the dividends on the investments exceeded the expenses, 
but the market value of the securities held by the company shewed a 
depreciation of the capital. Held , that the surplus of income over 
expenditure might properly be distributed in dividends in spite of the 
depreciation of the capital.— Venter v. General and Commercial Invest¬ 
ment Trust.— L.K. [1804] 2 Ch. 239; 63 L.J. Ch. 450; 70 L.T. 516. 

(v.) Ch. D . — Redaction of Capital. —The Courc refused to sanction a 
proposed reduction of capital where it appeared that the company 
had ceased to carry on business for five years, and tlrnt the real object 
was to enable the whole available assets to be distributed amongst the 
shareholders.— In re Wallasey Brick and Land Co., 63 L.J. Ch. 415. 

(vi.) H. L.— Reduction of Capital— Discontinuance of Part of Business— 
Cancellation of Part of a Class of Shares—Companies Acts, 1867, s. 9; 
1877* »s. 3, 4.—The Court can sanction a scheme for the reduction of 
capital which involves the cancellation of a certain number of shaies 
in consideration of the transfer to the holders of part of the compum 'a 
property. Tlio reduction med not affect all the holdors of such class 
„ of snares. The words “ any capital which may be excess of the wants 
’ of the company” only mean that the power shall extend to such 
capital. The power *of the Court extends to every possible mode of 
reduction, and capital may be legitimately reduced by buying out some 
of the shareholders. A company earned on part of its business m 
the United States. Held, that a scheme should be approved for the 
reduction of capital by cancelling the shares held in America, m con¬ 
sideration of the transfer to the holders of the American property of 
the company, there being only’one dissentient shareholder.— British 
and American Trustee and Finance Corporation v. Covper, 62 L.J. Cli. 425. 

(vii.) Q, B. D." Winding-up—Industrial Society.- The enaotments from 
time to time in forco for the winding-up of companies m the Chancery 
Division apply to the case of the wmding-up of a registered Industrial 
Society, winch was pending in the county court at the time of the 

E ausing of the Industrial and Provident Societies Act, 1893, and which 
as not been transferred to the High Court finder the provisions of 
sect. 69 of that Act.— In rt The Ferudale industrial Co-operative Society, 
L.R. [1894J1 Q.B. 828 ; 70 L.T. 448; 42 W.K. 430. 

(viii.) CJju D. — Winding-up—Jurisdu turn - Stafinance—Transfer - Companies 
Acts, 1862, m. 81,141; 1890, s. 1, sub-s. 4, #. 3, subs. 1, #*32, sub-ss. 1, 2. 
—The High Cqurt has power to transfer or retain proceedings m 
voluntary as well as in compulsory liquidations. Where a company 
is formed for working mines ujithin the stannaries and elsewhere, the 
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winding-up jurisdiction is in the Stannaries Court, until it is proved 
that the company has been working mineB elsewhere. This applies to 
both voluntary and compulsory liquidations. The fact that an appli¬ 
cation in the voluntary winding-up of a company has been made in the 
Stannaries Court is a ground for transferring to that Court another 
application in the same winding-up.— In re New Terras Tin Muting Co., 
L R. [1894] 2 Ch. 344; 63 L.J. Ch. 397; 70 L.T. 625; 42 W.R. 504. 

(i.) Ch, X).— Winding-up—Report of Official Receiver—Proud —Companies 
Jet, 1890, «. 8.~ In order to obtain an order for public examination 
under the section above-mentioned, the official receiver should, in his 
further report, state matters of information and belief, and 1 should 
pledge himself that such mattors m lus opinion constitute a ftrima 
facie case of fraud by some person, not specifying which porson, m the 
promotion or formation of the company, or m relation to the company 
since the formation thereof. Whether or not the expression of such 
opinion is a condition precedent to the nniking of such an order, it is 
convenient m practice that it should he so expressed.— In re General 
Phosphute Corporation ; tn re Northern Transvaal Gold Mining Co.; in re 
Delhi Steamship Co., 63 L..T. Ch. 513; 70 L.T. 620. 

(li.) Ch.D .— Winding-up Petition—Abuse of Process-' Jurisdiction to Restrain. 
—Where a winding-up petition is presented for the purpose of putting 
pressure on a company, the Court lias jurisdiction to prevent such an 
abuse of process, and will do so, without requiring an action to he 
commenced, by restraining the advertisement of the petition, anil 
staying all pioceedmgs upon it.— In re A Company , L.R. [1894] 
2 Ch, 349. 

See Bill of Exchange, p, 117, 1 . 

Contract 

(lii.) P. C.— Condition Precedent — Repudiation. — Bankers sold to A., 
exchange contracts, i.e., undertook to pay in exchange for silver 
sterling money or its equivalent within cerium limits of time at a 
specified rate, but stipulated that the goods m payment for which the 
sterling money was required should be financed by thorn. Held , in an 
action on the exchange contracts, that financing the goods was a 
condition precedent. But that both panties were under a mutual 
obligation to settle reasonable terms of*financing, and that as the 
bankers repudiated such obligation A. was entitled to judgment. The 
evidence as to the parties’ compliance with the condition precedent 
being in London, their Lordships directed it to lie taken on commission 
instead of remitting the case to the Court below in Shanghai.— Hank 
of China, Japan, and the Straits v. American Trading Co., L.R. [1894] 
A.C. 266. 

(iv.) H. L.— Conflict of Laws — Lochs Solutionis. —A contract between 
English and Scotch firms, signed in London, but to be performed in 
Scotland, provided for the reference of any disputes to “ two members of 
the London Corn Exchange, or their umpire, in the usual way.” The 
8cotch.firm sued on the contract in Scotland, and the Court decided 
that the arbitration clause was bad by the law of Scotland, the locus 
solutionis. Held, that the intention of the parties was that the 
contract, so far tft least*as concerned the arbitration clause, should be 
governed by English law, and that the clause was good.— Ilamlyn and 
Co. v. Talisker Distillexy Co., L.R. [1894] A.C. 202. 

Conversion 

(v.) Q. B. D. —Crossed Cheque — Ranker .—The pay£e of a crossed cheque 
indorsed it specially to the plaintiffs and posted it to them- A 
stranger got possession of the chvque, obliterated the indorsement to 
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the plaintiffs, substituted one to himself, and presented it at the 
defendants’ bonk to collect for him. The defendants collected the 
cheque and handed him the proceeds. Held, that they were liable for 
the conversion of the cheque — Kleimvort, Sons dc Co. v. Cowptoir 
National D’J Bscowpte de Park, L.E. [1894] 2 Q.B. 157. 

Copyright 

(i.) Ch. D. — Infringement — Picture—Cojnj of Reproduction.—A copy of a 
picture is an infringement of the copyright in that pioture even if 
the oopy is not made directly from the picture, but is taken from a 
reproduction which is not itself an infringement.— Hanfstacvgl v« 
Empire Palace; Hanfstaenglx. Newtes, 63 L J. Ch. 452. 

(ii.) O. A.— Picture— 25 tf 26 Viet., c. 68, ss. 6, 10—49 cC 50 Viet., c. 83.— 
The representation of a picture by moans of tableaux vivants is not 
an infringement of the copyright in such picture.— Ilanfstaengl v. 
Empire Palace, L.R. 11894} 2 Ch. 1; 63 L.J Ch. 417; 70 L.T. 459; 
42 W.R. 454. 

County Court:— 

(ib.) Q. B. D. — Coet>i — A<tion Remitted — County Court* Act, 1888, a. 05.—An 
action was brought in the High Court for £104. The defendant paid £90, 
and the action was remitted to a county court. The defendant paid 
the balance of the claim before the return day. Held, that the plaintiff 
was entitled to costs under Beale O — Keehle v. lievnett, L.R. [1894] 
2 Q.B. 329; 42 W.R. 539. 

(iv.) Q. B. D. — Practice — Judge's Note — County Court* Act, 1888, ss. 120, 
121.—A county court judge is only bound to take a note when a 
question of law is raised, ard he is asked to take a note of that 
question; and it is then his duty to take a note of that question of 
law, and of the evidence rolating thereto, and of his decision thereon, 
and of his decision of the action or matter. If there bo more questions 
of law than one, the request to take a note must he made m respect 
of each.— Reg. v. Ken, 70 L.T. 595. 

(v.)* Q, B. D . — Remittal to— Unliquidated Damages—Indorsement on Writ .— 
Thore is no power wider sect 05 of the County Courts Act, 1888, 
to remit an action f<y* unliquidated damages to the county court, oven 
where the writ is indorsed with a claim for a liquidated sum.— IJat.nett 
v. Tony, L.R. [1894] 2 Q.B. 332. 

Criminal Law # 

(vi.) C. C. 11.— Indictment — False Pretences.—An indictment which does 
not aver to whom a false pretence was made, nor from whom money 
was attempted to be obtained 1 b bad.— Reg. v Sower by, L.R. [1894] 
2 Q.B. 173; 63 L.J. M.C. 136. 

(vii.) Q. B. D. — Misdemeanour—New Tnal--Obstruction of Highway — 
Evidence. —Where the defondant had been found guilty on an indict¬ 
ment in the Queen’s Bench Division of obstructing a highway, a new 
trial may be granted on the grounds of (misdirection, wrongful 
reception of evidence, and verdict against evidence. The map attached 
to an old enclosure award shewing an ancient highway as existing at 
thp time of the award, is not admissible a\ the tnal of such an indict¬ 
ment as evidence of reputation to prove the boundaries qf the highway, 
where the defendant’s property lying adjacent to the highway was not 
subject to the jurisdiction of the enclosure commissioners.— Reg. v, 
Birger, L.R. [1894] 1 Q.B. 828; 42 W.R. 541. 
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(i.) C. C. R.— Obtaining Credit—Undischarged Banknipt, —When an 
undischarged bankrupt is indicted for obtaining credit contrary to 
sect. 73 of the Bankruptcy Act, 1883, it is no defence to shew that the 
credit was obtained without fraudulent intent, and evidence for that 
purpose is inadmissible.— Reg, v. Dyson, L.R. [18941 2 Q.B. 176; 
63 L.J. M.C. 124 ; 42 W.R. 526. 

(ii.J C. C. R. — Previous Conviction— Ceitijicate— Coinage Act, 1861, «*.9,12. 
—A certificate of a previous conviction for misdemeanour under the 
Coinage Act, need not set out that there was judgment and sentence, 
as well as verdict. A prisoner so convicted, and released on 
recoguizanco to come up for judgment when called, may on a second 
offence be indicted for felony, and properly convicted, upon proof of a 
certificate of the former conviction and release.--#?#, v. Dlaby, 
L.R. [1894] 2 Q.B. 170 ; 63 L.J. M.C. 133 ; 42 W.R. 511. 

Ecclesiastical Law 

(iii.) Consistory Court of St. AXb8,n*B.—Faculty -Chancel .S'< reeu — 
Gates, —Gates in a chancel screen have been declared to be objectionable, 
as affecting a separation between the nave and the chancel which 
ought not to be sanctioned, and the Court refused a faculty for a 
screen with gates; though it was stated that they would be useful as 
a protection to the ornaments m the chancel when the church was 
thrown open for private prayer. —Itei tor, <Cc., of liomfoid v. All Persons 
Having Interest, etc., L.R. [1894] P. 220 


Estoppel.—.See Highway, p. 124, iv. 

Executors 

(iv.) Ch. D. — Land—Power oj Sale —Chmge of Legacy, —A charge of a 
legacy on lands devised benofioially in fee or m tail docs not give the 
executor a power of sale.— Dennett v. Rcbbeck, 42 W.R. 473. 

Fishery:— 

(v.) Q. B. D.— Pi eshwater -Bailiff— Authority to Prosecute.- -Under sect. 13 
of the Fisheries Act, 1891, a water bailiff may prosecute for an offence 
against the Fisheries Acts without the authority of the board of 
conservators of the district. — Pollock v. Moses, 63 L.J. M.C. 116; 
70 L.T. 378. 

Friendly Society* 

(vi.) Q. B. D, — Arbitration — Disputes — Friendly Societies Act, 1875, s, 22.— 
HeM, that a claim raising the question whether the second wife of an 
enrolled member of a friendly society was entitled to enrolment, and 
a claim for an injunction arising upon a suggestion that the society 
was about to dispose of its funds otherwise than for the benefit of its 
members, were both disputes withm a rule of the society providing 
for arbitration in disputes between the society and its members.— 
Stone v. Liverpool? Alamte Society, 63 L.J. Q.B. 471. 


Habeas Corpus» 

(vii.) Q. B. B, — Costs—Judicature Act, 1890, ss. 4, 5.—The Court*now has 
power, when granting an application for a wmt of habeas corpus, to 
order the defendant to pay the costs of the application.—#?#, v. Junes, 
L.R. [1894] 2 Q.B. 882. * 
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Hackney Carriage 

(i.) Q,. B, D.- -Plying for Hire-Town* Police Claims Acte, 1847, n. 45; 
1889,«. 4r~Pwbttc Health A< t, 1875, s. 171.—An omnibus wag run without 
alicencein the following way:—Notices were exhibited that the omnibus 
was placed at the service of the public free of charge, and that voluntary 
contributions to support the omnibus would be welcomed. There 
was a conductor to give change. Some persons using the omnibus 
gave no money, but many did so. Held, that this was “ plying for 
hire n within the meaning of the Acts.— Cock* v. Mayner, 70 L.T. 403. 

Harbour 

(ii.) Q. B. D.~ —Obstruction to Navigation — Dischaige of Solid Matter in 
Suspension— 54 (ieo. ,3, <. 159, s. 11.—The appellants discharged water 
containing solid matter in suspension through a drain into a tidal 
brook, which flowed into a navigable river. The solid matter was 
deposited in the river, but it was not alleged or shewn that it tended 
to the injury or obstruction of the navigation of the river. Held , that 
they were rightly convicted under the section above-mentioned.— 
The United Alkali Co. v. Simpson , L.R. [1894] 2 Q.B. 110; 
08 L.J. M.G. 141; 42 W.R. 509. 

Highway 

(iii.) Q. B. D. - Conviction — Defect—Encroachment — Ceitiorari — Title — 
Highway A r, t, 1854, #. 51.—The defendant was convicted under the 
section mentioned, but the conviction did not Btate that he had 
“ encroached ” on the highway Held, that if necessary the conviction 
might be amended, but that the omission of the word “ encroach ” did 
not make it bad, and that certiorari did not he for such a defect. The 
defendant contended that he was the owner of the land which he was 
alleged to have taken from the highway, and that the justices could 
not udjudicato, there being a question of title to land. Held, that they 
had jurisdiction to decide whether the land was part of the highway 
or not.— Peg. v. Bradley, 70 L.T. 379. 

(iv.) Q. B. D. — Pate — Exemption — llepau — llatione Tctnme — Alteration — 
Estoppel — Ties Judicata —The appellants were liable to repair a highway 
rat tone tern trie and the Court had decided that they were therefore exempt 
from highway rates. It was not howevor brought to the notice of the 
Court that the turnpike trustees, under whose control the highway 
had been, had materially altered its nature and course. Held, that 
the liability to repair ratione tanner and the exemption from rates 
had both ceased on the alteration of the road; and that the previous 
decision did not make the matter res judicata, the material fact of the 
alteration not having been before the Court.— Heath v. Overseers of 
Weaverham, L.R. [1894J 2 Q.B. 108; 70 L.T. 729; 42 W.R. 478. 

Husband and Wife 

(v.) P. D. — Divorce — Adultery — Condonation after Decree Hist—Collusion — 
Material Facts. —Where adultery has beon condoned, and fresh adultery 
lias afterwards taken place, Buch condonation does not 'disentitle the 
petitioner to a divorce. Where the condonation has taken place since 
the decree nfsi it is a material fact whiqh ougjit to bo brought before 
the Court, and the suppression of it is a good ground for the inter¬ 
vention of the Queeu’s Proctor, and for the rescission of the decree 
nisi.—liogcn v. Pagers, L.R [1894] P. 161; 63 L.J. P. 97 ; 70 L.T. 699. 

{vi.) C*. A.— Divorce — Vemanent Maintenance. — (See Vol. (19, p. 85, v.) 
Held, that the husband must secure, as permanent maintenance, a 
sum amounting to one-third part of the limited profits only.— Banbury 
v. Hanbury, 63 L.J. P. 106; 7Q L.T. 569 ; 42 W.R. 434. 
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(i.) P. D. —Divorce—Variation of Settlement)!. —Where a marriage settle* 
meat gives the wife power after the death of (lie husband to make 
provision for a second husband and family, the Court will not, after a 
divorce obtained owing to the misconduct of the husband, vary the 
settlement so as to allow the wife to exercise the power before his 
death.— Pollard v. Pollard, L.R. [1894J P. 172; 03 L.J. P. 104. 

Infant 

(u) Q. B. D.- Child Living in House ResuLd^n by Prostitutes—Order for 
liemoval to Industrial School—Industrial Schools Acts, 18G6, «. 14; 1880, 
s. 1— Elementary Education Ait, 1870, *. 13.—Any person may Wring a 
child before the justices with the object of having it sent to an 
industrial school, and it is not necessary to shew that an application 
has been mado to the local authority to bring such child before the 
justices.— M'alior v. Liu ton , 70 L.T. GDI). 

(iii) Ch. D.— Ante-Nuptial Settlement — Confirmation. —The disability of 
coverture does not prevent an adult married woman affirming" her 
ante-nuptial settlement made m infancy without the formality of an 
acknowledged deed,. Kemble, as to the mode of affirmation, that there 
is no distinction between the voidable covenant of a woman afterwards 
marrying and that of a man.— In re Hudson’* Settlement, 42 W.R. 531. 

(iv.) C- A.- Contnut—not Joi Benefit of. —The plaintiff, a boy of about 
thirteen, who was employed at a colliery, entered into an agreement 
with a railway company by which, m consideration of being allowed 
to tiavel to andfio between his home and the colliery, under a special 
arrangement between the colliery owner and the company, he agreed 
that the company should not be liable for any damage to himself or 
his property while travelling on the railway, although such damage 
might be caused by the negligence of the company’s servants. Held, 
that the contract was not for lus benefit, and was not binding on 
him .-Elowei v. L. <i N.W.R., L.R. [18D4J 2 Q.B. G5; 42 W.R. 51D. 

(v.) Q. B. D. Contract — •Insurance Society — Employe/ «’ Liability Ait, 

1880_An mfant signed an agreement with his employers contracting 

himself out of the Employers’ Liability Act, 1880, and agreeing to 
become a member of an insurance society which was largely supported 
by the employers. Held, that the contract being to secure the infant 
employment, and containing nothing to prejudice liis interests, was 
for lus benefit, and was binding on lum.- Clements v. L. <C 1S.lV.It., 
70 L.T. 531. 

(vi.) Ch. D.—Oijt to Class attaining Tneuty-one— Comeyantuiy Ail, 
1881, s. 4.—A testator, who died m 1888, gave lus residuary estate 
upon trust for the child oi cfnldien of T living at the testator’s 
death, and who should attain twenty-one. There was no maintenance 
clause. At the testator’s death there weie six children of T., all 
infants. On the eldest child attaining twenty-one, sho claimed oue- 
sixtli of the original residue, and of the fund accumulated during her 
minority, and also the whole income of the ongwul residue, and of 
the accumulated fund until the next child should come of age, and 
after that one-half of the mcome until another ctyld should come of 
age, and so on ui4il the>youngest should come of age. Held, that she 
was entitled to oue-sixtli of the residue and accumulations, but not to 
the mcome of the remaining five-sixths. —Iloljord v. Halford, 
70 L.T. 482. 

(vii.) Oh. D*.— Maintenance—Contingent Legacy. —A testator specifically 
bequeathed a Bum of stock upon trust for two iiffants contingently on 
their surviving him and attaining twenty-one. The sum of stock was 
standing in his name at his death* Held, that the stock was segregated 
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from the estate for the benefit of the legatees, and that the intermediate 
income would belong ,to them on attaining twenty-one, and that 
they were entitled to maintenance thereout.— Clement* v. Pearsall, 
70 L.T. 082. 

Joint Contractor:— 

(i*) Q. B* D.— Judgment on Cheque—liar.-—A xl unsatisfied judgment 
against one jomt contractor on a cheque given by him alone for the 
joint debt, is not a bar to an action against the other joint contractor 
on the original contract.- We go Prosser v. Evans, ti.R. [1894] 
2 Q.B. 101; 70 L.T. 004. 

Jointure 

(11.) Ch, D.— Renteharge —Eight to have Arrears Raised by Sale. —By 
settlement on the marriage of H. lands were limited to the use that 
after the death of II. the wife Bhouid receive a renteharge out of the 
rents with powers of entry and distress. There was no term to secure 
the renteharge. The renteharge, some time after the death of H.,fell 
into arrear, the owner of the land alleging that the rents were 
insufficient to pay it The widow took out a summons for a 
declaration that the renteharge was charged npon the corpus, and 
that the arrears might be raised by sale or mortgage. Held, that it 
was not necessary to decide whether it was charged on the corpus, for 
even if it was only a charge on the rents, there was jurisdiction to 
order the arrears to be raised by sale or mortgage, but that under 
existing circumstances a sale ought not to be directed. The summons 
was ordered to stand over with liberty to apply — llambro v. Hambro, 
70 L.T. 684. 

Landlord and Tenant :— 

(iii.) C. A.— Breach of Covenant to Repair—Notice to Remedy—Costs of 
Surveyor and Solicitor— Conveyancing Acts, 1891, s 14; 1892, s. 2, 
subs. 1.—(See Vol 19, p. 87, iii) Held, revorsmg the decision of the 
Q. B. D., that the lessor could not recover expenses from an under 
lessee, with whom he had no privity of contract, and that a lessee 
who avoids forfeiture by complying with a notice served on him under 
sect. 14 of the Act of 1891, is not relieved under the provisions of that 
Act, within the meaning of sect, 2, sub-sect. 1, of the Act of 1892.— 
Nind v. Nineteenth Century Building Satiety, L.R. [1894] 2 Q.B. 226; 
42 W.R. 481. 

(iv.) Ch. D.— Light and Air—Derogation from Grant.— The plaintiff took a 
leaso of premises for the purpose of ins business as a timber merchant, 
and covenanted to carry on that business thereon. The defendants, 
successors in title to the lessors, erected on adjoining premises 
buildings which interfered with the access of air to the drying sheds, 
and mado them less useful. Held, that the plaintiff was not, upon the 
evidence, entitled to an injunction, but wrs entitled to an inquiry as 
to damages.— Aldin v. Latimer, Clarh, Nun head, and Go.,* 42 W.R. 558. 

Lands Claused Act:— o 

(v.) C. A,— Campulsai y Purchase— Re-investment — New Building — Costs .— 
The costs, charges, and expenses of an investment in the erection of 
new buildings of a fund paid into Court by a public authority on a 
cofnpulsory purchase, and of obtaining the order, and the costs, 
charges, and expenses, including the architect’s fees, property incurred 
in or about or in relation to the contract for the execution of the 
works, were ordered to be paid by the public authority.— In re Arden, 
70 L.T. 606. * , 
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Libel 

(I) C. A. —Interlocutory Injunction—Jurisdiction. — The plaintiff hod been 
tried for murder m Scotland, anl a verdict of “Not proven” was 
returned. The defendants placed a portrait model of the plaintiff in 
their exhibitions m the “ Chamber of Horrors.” The plaintiff 
claimed that the exhibition was libellous. The Queen's Bench 
Division granted an interim injunction, on the ground that the exhi¬ 
bition was libellous Upon appeal evidence was adduced which 
raised a question whother the plaintiff hadmot acquiesced in the exhi¬ 
bition. Held, that considering such evidence an interim injunction 
ought not to be granted The Court of Appeal was divide! on the 
question whether the exhibition was so clearly libellous that an injunc¬ 
tion ought to have been granted apart from the evidence last 
mentioned. Semitic, that in considering whether an interim injunction 
ought to be grantel against the publication of a libel, the Court will 
make no distinction botween a trade libel and one affecting personal 
character .—Monwu v Madame Tassaad, Limited, L It. [1891! 1 Q.B 071; 
03 L J. Q.B. 451; 70 L.T. 335. 

(u) Q. B. D. — Newspaper—Apology and Payment into Court — Unconditional 
—8 ift 9 Viet, c 75, *. 2—R.S C„ 1HH3, 0. xxu., r. 22.—Payment into 
Court under the statute above-ineutioned m an action for a newspaper 
libel, is unconditional. The rule above-mentioned does not deprive 
the plaintiff to Ins right to the sum paid in, though the jury may 
award him a smaller sum as damages —Dunn v Devon and Exeter 
Constitutional Newspapei , 03 L J. Q B .112, 70 L.T 593. 

(ui) P. C. —Newepapei —Imputation on Manager —An imputation upon a 
newspaper i-> nol necessarily an imputation upon everybody connected 
therewith A newspaper of which A. was manager and part pro¬ 
prietor published an erroneous report. Another newspaper of which 
X. was proprietor, in commenting cm the mistake, spoke of A.’a news¬ 
paper as the M. Street Evening Ananias. Held, that this was not 
necessarily to be understood as an imputation of wilful falsehood 
upon the manager, and that the verdict of a jury ui favour of X 
should not be set aside us unreasonable .—Australian Newspaper Co. 
v. Dennett, L R. [1894J A C. 284; 70 L.T. 597. 

(iv.) C. A.—Privilege .—Tn order that the occasion on which a defamatory 
statement is made should bo privileged, it is nooessary that the 
person to whom it is made, as well as the person making it, should 
have an interest 01 duty in respect of the subject of the statement. 
It is not enough that the maker of the statement honestly and 
reasonably believes that the person to whom it is made has such an 
interest or duty .—Hebditch v. Me I Ul ante, L.R. [1894J 2 Q.B. 54; 
42W.R 422. 

(v.) C. A.—Trade Rival Ti adcr*- -Atlnei tisement .—The defendant retailed 
a patent food of the plaintiff’s. He affixed to the plaintiff’s goods a 
label stating that a patent food, used for similar purposes, of which 
he was the proprietor, was more nutritious than any other Held, 
that if it were proved that the statement on the label was false with 
respect to the plaintiff’s goods, and that it disparaged them and was 
likely to injure thp plaintiff’s business, an injunction could be granted 
to restrain the issue of the label .—Mclhn v. White, 42 W.R. 549, 

Licensing 

(vi.) Q. B. B.-- ilehouse — Renewal — Objection — Adjournment—Jurisdiction 
— Licensing Acts, 1872, s. 42; 1874, s. 2G.—No notice of objection to the 
renewal of an alehouse licence had been served before the general 
annual licensing meeting. At theameeting the chief constable objected 
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verbally, bat did not state his grounds, and the justices adjourned the 
hearing to the day of the adjourned general meeting. Held, that the 
chief constable was not bound to state his grounds qi objection at the 

S 'eneral meeting, and that the justices had jurisdiction to adjourn 
he hearing .—Day kin v, Parker, L.R. [1894] 2 G.B. 278 ; 63 L.J. M.C. 112; 
48 W.R. 459. 


Limitations 

(i*) Oh, D.— Honda held as Security—-Special Agreement.—A. letter by 
creditor to debtor sending an account, which is not answered, is not an 
acknowledgment so as to prevent the statute from running. An obli¬ 
gation to pay a deficit wind) may arise on realisation of a security does 
not become a “ debt ’’ until sale of the security. B. lent M. a sum in 
1881 which was invested m bonds which were handed to B. as security. 
B. received the dividends. In 1890 the bonds were sold, and B. sent 
M. an account, appropriating part of the proceeds towards the debt. 
Held, that this did not take the case out of the statute. A further 
advance was made by B. in 1882 on security of the bonds, with an 
express agreement to pay the deficiency on realisation. The bonds 
were sold in 1890. Held, that B.’a claim to the deficiency was not 
statute-barred. — Mi Dermott v. Hoyd; e.j>. Hat her, 42 W.R. 491. 

(li.) O. A. — Time at which Statute begin# to Run — Ambassador—Immunity of 
absence beyond Seas -Return.— Decision of Q. B. 1). (see Vol. 18, p. 89, iv.) 
affirmed.— Muslims lley v. Gadban, L.R. [1894] 2 Q.B. 352; 42 W.lt. 545. 

Local Government:- 

(ill.) Oh. D.— Sewers—Plicate — Voluntary Rate— Public Health Act, 1875, 
*. 13, subs. (1), s. 11.—A landowner constructed sewers to dram a town, 
of which he was the principal owner. He demanded and received for 
many years a voluntary sewer rate from persons who used the sewers 
whether they were his tenants or not. Held, that the sewers were 
made by him “ for his own profit,” and did not vest in the local board. 
—The Local Hoard for Minehead v. Luttrell, L.R. [1894] 2 Ch. 178; 
63 L.«T. Ch. 497; 70 L.T. 446. 

Lunatic* 

(iv.) C. A.—-Maiute na nce r ~Wife—E.re( u tiou Creditor.— The master approved 
a soheme which provided for the payment of £1 a week for the 
support of the lunatic, who was in an asylum, and £1 a week to las 
wife. Judgment creditors of the lunatic opposed. Held, that the 
provision for the lunatic’s wife must be struck out, and that the order 
should be without prejudice to tiny charge or priority the execution 
creditors might have obtained by lodging their writ of fi. fa. with the 
sheriff —In re Winkle, Jun., 70 L.T. 710 ; 42 W.R. 513. 

Market 

(v.) Ch. D.— Disturbance--Private Sale-yaid —The plaintiff a had the sole 
right of holding a market for pigs, and penalties were imposed on any¬ 
one selling pigs “except in some fair or market lawfully authorized, or 
in His own dwelling-place, shop, or piaefe of Infsmoss, or on any farm 
or land n. his occupation.” The defendants were an association of six 
persons, who had set up a sale-yard for pyjs, to which the public had 
access during market hours, and where the pigs of anyone were sold. 
There were common ways, and a common room m the oale-yard, bnt 
all the sales of pigs were effected through the members of the associa¬ 
tion, to whom alone the stalls were let, and a charge was paid by them 
to the association for each pig, sold, whether on the premises or not. 
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There wee evidence that sales took place on portions of the yard not 
let to the individual defendants. Held, that what the defendants wore 
doing as an association and as individuals was not within the exception, 
and was a disturbance of the plaintiffs* market rights.— Mayor, <£c , of 
Birmingham v. Foster , 70 L.T. 871. 

Marriage Settlement 

(i.) H. I#.— Infant—Repudiation—Effect of. —Decision of C. A. (see Yol. 17, 
p. 184, i.) affirmed. -Edwards v. Carter, 08 L.J. Ch. 100. 

Married Woman 

(ii.) Ch.. D.— Separate Estate—-Sequestration—Arrears of Bent — Mamed 
Women's Property Art, 1882, ss. 1 (2), 10.—A writ of sequestration war 
issued, pursuant to an order, against such part of the estate as was 
free from restraint on anticipation of a married woman, tenant for 
life of real estate, subject to such a restraint. An interim injunction 
was granted to restrain her from receiving the rents due on the 
quarter day following the issue of the writ. Held, that the injunction 
could not he sustained, as the sequestrators uero only entitled to seize 
the property fiee from restraint Held, also, that the Court would 
not make a fresh order for sequestration, as there was no evidence 
that there was any property m existence which it could affect.— 
Hood-Barn v. Catheart, 70 L T. 022 ; 42 W R. 031. 


Metropolis Management:— 

(m.) Q. B. D.— Building—Bat I g Wall—Metropolitan Building Art, 1850, 
s. 27, r. 4.—The rule mentioned is not confined to warehouses and 
buildings ejnsdem generis with warehouses. The appellants erocted a 
building in eight floors. The basement was to be used for packing 
goods, the ground floor as a retail shop, and the floors above for dining¬ 
rooms and kitchens. Held, that the building was to be used partly 
for the purposes of trade, and that the rule applied.— Holland v. Wallen, 
70 L.T. 373. 

(tv) C. A. — Building lave- Metropolis Management Ait, 1882, «. 75.— 
Decision of Q. B D. (see Vol. 19, p. 92, i ) ftfifirmed.— Wenilunv. L.C.C., 
L.R [1834J 1 Q.B. 812 ; 03 L J. M.C 107 ; 70 L.T. 440. 

(v.) Q. B. D. — Sheet—Width — Metropolis Management Arts, 1855, **. 250; 
1878, s. 0.—Whore a street was at the passing of the Act of 1878 a 
country road, and not formed or laid out for building, the provisions 
of sect. (5 of that Act, requiring that the external wall or the boundary 
of the forecourt shall not be less than the prescribed distance from the 
centre of the road, aro applicable.- London County Council v. Mitchell, 
03 L.J. M.C. 104. 

(vi.) C. A.— Street—Obstruction - Costeimongers —Michael Angelo Taylor's 
Act, ». 05— Metiopolitan Streets Management Act, 1807, s. 6; Amendment 
Act, 1807, «. 1.—The power confeired on the persons having the control 
of the pavements to seize goods and harrows remaining there for 
longer than is required to load and unload is impliedly suspended as 
against cofitormoagers no long rb they act according to the police 
regulations.— Austin v. Vestry of St Mm g, Nemngton, 70 L.T. 509; 
Keep v. Vestry of St. Mary, Newington, 63 L.J. Q.B. 365). 


Mortgage »— 

(vii.) C. A.- — Priorities—Charge of Annuities — Jleeeit ership Deed— Notice .— 
Decision of Ch. D. (see Yol 19, p. 50, v.) affirmed.— Cradock v. Scottish 
Provident Institution, 70 L.T. 718. * „ 
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(i.) Oh, D.— Consolidation, —The owner of several properties, in the 
years 1868 to I860, mortgaged them to different persons, and in 1868 
g&yea second mortgage on all the properties to H. In 1871* and J87S 
eul the first mortgages except one were transferred to R. In 1885 H. 
transferred the second mortgage to P., and in 1890 the remaining first 
mortgage was transferred to R. Held, that R. was entitled to con* 
sOlidate them all against F.~ Pledge v. Carr, L.R. [1894] 2 Ch. 828; 

/ 70 L.T. 586. 

(H<) Ch. D.— Consolidation. —A. owned Blackaere and Whiteacre. In 
February, 1864, he mortgaged Blackaere to S , and in July, 1864, he 
gave a second mortgage on it to X. In 1863,1865, and 1866 he mort¬ 
gaged Whiteacre to Z. and others. In 1871 and 1873 the first mortgages 
were both transferred to R. In 1884, A. mortgaged both properties to 
M., and in 1885 to P. (in each case subject to the prior incumbrances). 
In «Tnly, 1890, the second mortgage of X. on Blackaere was transferred 
to P., who in October, 1890, sold Blackaere under the power of sale in 
the mortgage to M., subject only to the first mortgage to fi., then 
vested in R. Held, that It. could not consolidate the first mortgages, 
so as to prevent M. from redeeming Blackaere alone, as the union of 
the mortgages had not taken place until the second mortgage on 
Blackaere had been effected ; and that the right of redemption was 
not affected by M. or P being already puisne incumbrancers on both 
properties wheh they took transfers of X.’s mortgage.— Mtnter v. Cart *, 
L.R. [1B94 1 2 Ch. 321; 70 L.T. 588. 

(iii*) P. C .—Sale by Moriyayee to Himself—Sale by Him — Improvements. — 
A mortgagee sold the mortgaged property under his power of sole by 
auction, ostensibly to a third person, but really to himself; he took 
possession, effected improvements, and resold to A. The mortgagor 
sued the mortgagee and A. for redemption. Held (1), that the 
mortgagee’s abortive sale to himself was not shewn to be fraudulent; 
(2) that the sale to A. was a valid exercise of the power of sale; (3) 
that A. was under no obligation to give notice of the sale to the 
mortgagor, or to see to the application of the purchase-money; (4) 
that the mortgagee should be allowed the costs of the improvements, 
so far as they enhanced the value of the property.— Henderson v. 
Astvood, L.R. [1894] A.C. 150. 


Municipal Corporation:— 

(iv.) Ch. D. — Borough Funds — Misapplication—Subsidy to College — Mayor's 
Salary—Municipal Corporation)*Act, 1882, ss. 143, 144.—A corporation 
was ompowerod by special Act to contribute £10,000 towards the 
purchase of a site for a college, and resolved that that sum should be 
paid on certain property being conveyed to tlie college. The purchase 
remained in abeyance, and the college was carried on in suitable 
promises, rented for tlie purpose Held, that the payment out -of 
the borough fund to the college of £400, being a year’s interest on the 
£10,000, could not be justified either under tlie special Act, or as a 
payment “ffor the public benefit of tb^ inhabitants and improvement 
of the borough.” Held, that the payment out of the borough fund of 
£660, which was voted in 1893 as an addition to the Mayor’s Balary 
for the pur;lose of celebrating the marriage of the Dake of York, was 
not illegal, though it was in fact not paid to the Mayor, but carried to 
' a separate account, and expended by a committee. *But a payment 
made in the form of an addition to a mayor’s salary is not legal 
unless it is a bond fide increase of salary.— Attorney-General v. Corpora¬ 
tion of Cardiff, L.R. f 1894] 2 €h. 337; 70 L.T. 591. 
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IJI 

(i) Q. B. D. — Election of Mayor — OffU't of Profit—Personal Interest —* 
Interest in Lease—Vote of Chairman—Municipal Corporations Act, 1882, 
s. 12, glib*#. 2 (a); s, 15, subs. 4 ; s, 22, subs. 3 ; s. 42, subs. 1; #. 01, 
subs. 4.—Whore a salary is attached to the office o! Mayor, a candi¬ 
date may not vote for himself, as he has a pecuniary interest. The 
validity of a vote given by a disqualified person in virtue of a corporate 
office, may be enquired into on an election petition. The section 
which provides that a person shall not be disqualified from being a 
councillor by virtue only of having an interest in a lease m which the 
council is interested, refers to a lease for a day as well as to a longer 
lease. The chairman, unless disqualified, is not prevented from voting 
in the first instance by the fact that ho lias a easting vote.— Nell v. 
Longbottom, L.R. [181)4] 1 Q B. 7(57; 03 L 3. Q.B. 490 ; 73 L.T. 499. 

Novation: - 

(ii.) C. A. — Hanking Firm—Death of Patton—Alteration of Account — 
After the death of a partner in a banking hrm a customer trausferroif 
a sum from current to deposit account. On a claim against the 
deceased partner's estate on the deposit note * Held, that there wan a 
novation of the debt, and that thu estate of the deceased was 
discharged. —Head v. Head; Tester's Case, L.R. [1894] 2 Cb. 2JU; 
70 L.T. 008; 42 W.B. 419. 

Nuisance 

(in.) C. A. — Adjoining Owners—Tree Overhanging Boundary—Right to Cut — 
Notice — A person may cut away the branches of a treo belonging to 
bis neighbour which overhang lus land, and the owner of the tree is 
not entitled to any notice unless his land is entered upon to effect such 
cutting. The age of the branches is not material.— Lemtuon v. Webb, 
70 L.T 712. 

(iv.) Ch. D.— Electric Lighting-- Leaseholds and Jleversioner—Vibration — 
Structural Damage—Elntne Lighting Arts, 1882 if; 18HH.—Action by 
freeholder and leaseholder of a public-house to restrain the UBe of a 
dynamo or other machinery, so as to injure the promises by vibration 
or otherwise, and so as to cause a nuisance by vibration or noise. Held, 
that statutory power given to do a tlmig does not justify the doing of 
it so as to cause a nuisance, unless by express language or necessary 
implication The express licence given by the Act of 1882 to bveak up 
streets goes to shew that other nuisances are not allowed. Held, on 
tho evidence that the defendants lmd damaged the plaintiffs’ premises, 
bo as to make them loss comfortable, so as to damage the structure, 
and to decrease the value. Held, that tho leaseholder could be com¬ 
pensated by damages, and tbiJt he ought to have his costs. Held, that 
the freeholders had a right of action in respect of structural damage, 
and that there should be an enquiry as to damages, but that their 
action must he dismissed with costs so far as it sought for an 
injunction — Meur Brew erg Co. v City of London E lei l nr Lighting Co., 
70 L T. 7(52. 

(v.) Q. B. D. - Noise in Stieet—By Lair — Proof --A by-law of a borough 
provided that any person who made a noise iji the streets of the 
borough to the ifhnojnfnce of the inhabitants should be guilty of an 
offence. Held, that it was not necessary, upon a summons under tho 
by-law, to prove that more than one person had, in fact, been 
annoyed.— Lines v fieicman, L.R. [1894] 2 Q B. 292; 70 L.T^ (589, 

(vi.) C. A.*- Sewage — Rivers Pollution Act, 187(5, ss. 3, 10, 20 —The county 
court judge dismissed a plaint against a local* board for polluting a 
stream, on the ground that it had succeeded to an old system of 
sewerage, which caused sewage'matter to pass into the stream, and 

K—2 
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bad d<me nothing to increase the nftisance. Held, that there was 
evidence that the local hoard had knowingly permitted sewage to pass 
into the stream, and tiiat the matter ought to be remitted to the 
county court judge to consider whether they had used the best 
available means to render it harmless.— Yorkshire West Hiding County 
Council v. Hobnjirth Local Hoard, 63 L. J. Q.B, 485. 

W O. A. — Waterworks—Main Hunting—Liability.—A main belonging to 
a waterworks company burst, and the plaintiff’s premises were flooded. 
Bdd, that as the main*had been constructed under statutory authority, 
and the company were not guilty of negligence, they were not liable 
in damages.— Green v. Chelsea Waterworks Co., 70 L.T. 547. 

Partnership:— 

(ii.) Ch. D. — Action for Dissolution—Insanity—Interim Injunction against 
Interference.—The plaintiff m an action for dissolution of a partnership, 
on the ground of the insanity of the defendant, a lunatic not so found, 
which action had been ordered to stand over, moved for an interim 
injunction to restrain the defendant from interfering witli the business, 
or dealing with the partnership assets. Held, that the order ought 
to be made.—J. v. S. (No. 2), 70 L.T, 758. 

(iii.) Ch. D,— Dissolution — Insanity—Paitnership Act, 1890, s. 35 (a) (/).— 
In an action for dissolution of partnership against a lunatic not so 
found, the Court refused to decree an immediate dissolution, the 
evidence shewing that there was a possibility of the defendant’s 
ultimate recovery, but ordered the cause to stand over till after the 
long vacation.— J. v. S. (No. 1), 70 L.T. 757. 

Patent :— 

(iv.)Ch. D , — Revocation—Petition - Consent on Special Grounds. — The 
Pharmaceutical Society, with the leave of the Attorney-General, 
petitioned for the revocation of a patent for a medical compound on 
certain grounds, which included want of novelty. The respondent 
consented to an order for revocation, but solely for want of novelty.— 
Order made for revocation with costs — In re RendeWs Patent, 70 L.T. 750. 

Poison 

(v.) Q. B. D. — Sale of—Compound—Pharmacy Act, 1868, ss. 1, 15.—In a 
prosecution under tlig Act against a vendor of a compound containing 
n scheduled poison, the question is whether the compound contains 
the poison in such a quantity as to make the compound in its entiroty 
a poison under the Act. The defendant sold a compound containing 
a small quantity of a scheduled poison. There were directions on 
the bottle stating the proper d&sc for adults, children, and infants. 
There was evidence that a whole bottle taken at once by a child would 
certainly be injurious, and might be fatal, but not in the case of an 
adult, except m case of ill-health. Held, that there was evidence to 
support the fiuding of the county court judge that the compound was a 
poison within the Act - -Phai maeeuthal Society v. Armson, 70 L.T. 733. 

ft 

Poor Law 

(vi.) Q,. B. D.—Xlainienance oj pauper—Member of Rriendly Society—Divided 
Parishes A<t, 1876, s. 23.-When guardians apply to justices for an 
order directing the officers of a friendly society to pay to them moneys 
alleged 1o be due to a pauper member of 4he society, it is a condition 
precedent that the pauper “ shall be entitled to a periodical payment; ” 
and, if that point is disputed, it must be settled in the manner pro* 
vided for the settlement of disputes between the society and its 
members before the justices can entertain the application.— Reg. v. 
Richardson, Jj.R. [1894j 2 Q.B. 323 ; 42 W.R. 540. 
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(i.) H. L .—Settlement—Residence Apart from Parent while under Sixteen — 
Divided Parishes Act, 1870, «. 34.—Decision of C. A. (*ec Vol. 18, p. 50. 11 .) 
reversed .—IVest Ham Guardians v. Bethnal Green Churchwardens, 
L.R. [1894] A.O. 230 ; 63 L.J. M.C. 97. 

(u.) C, A. — Rating — Docks—Different Parishes—Hypothetical Tenant. —A 
dock company had a number of docks, some m communication and 
some separate, and also quays, warehouses, offices or works. Tho 
docks were in four parishes in the S. union. In some cases a dock 
was in two different parishes, and in some cases a dock was partly 
outside the union. One dock duo was taken for the use of all the 
docks. The dock company prepared accounts of the receipts and 
expenditure in each parish, shewing the amounts of dock dues earned 
in each parish. The guardians found the rateable value of the whole 
undertaking, and deducted the value of all the property other than 
docks. The balance, being the rateable value of the docks, they 
divided amongst the parishes in proportion to water area. Held, that, 
as the earnings in each parish could be shewn, the assessment was 
bad. The dock company was authorised to make junctions between 
their lines of railway au'd those of a railway company, but were 
forbidden to take tolls for the use of their railways. Held, that the 
railways ought to be assessed at the rate at which they might, but for 
the restriction on taking toll, be lot to a hypothetical tenant.— Hull 
Docks Co. v. Guardians of Sutlcoatcs Union, L.R. [1894j 2 Q.B. 69; 
70 L.T. 742. 

(iii.) Q. B. D. — Rating—Harbour Dues .—The appellants, commissioners 
for the improvement of a harbour, were empowered to levy “ harbour 
duos” for all vessels entering the harbour, and “goods dues” and 
“ ballast dues ” for goods and ballast shipped or unshipped within the 
harbour. They occupied certain quays m the harbour, but tho soil of 
the harbour was not vested m them, and there were other places in 
the harbour besides the said quays where shipH could load and unload. 
The facilities afforded by the said quays largely contributed to the 
amount of dues received by the appellants. Held, that no part of the 
harbour duos, goods dues, and ballast dues received by the appellants 
was sufficiently connected with their'.occupation of the quays to be 
taken into account as enhancing their rateable value.— lilyth Harbour 
Commissioners v. Churchwanlens, <ic., of Ncwsham and South Blyth, 
L.R. [1894] 2 Q B. 293 ; 03 L.J. M.C. 145. 

(iv.) C. A. — Rating — Mill—Stoppage qf Work through Strike—Occupation 
during Stoppage .—Two days, before an assessment was made on the 
appellants’ null, a strike occurred, and the mill was stopped. It was 
occupied by tho appellants during the stoppage for the purpose of 
keeping the machinery in order. The appellants objected to the 
valuation list. When the objections were heard by the assessment 
committee who refused to amend the list, tho strike had ended, after 
last&ig several months. Held, that the assessment was valid, as tho 
assessment committee were not bound to consider the particular 
strike, and it t^d not appear that they had disregarded the contingency 
of strikes. Held, also, that the assessment having been properly 
made, could not be reduced by treating the mill as a warehouse for 
storing machinery during the strike ,—Hoyle <C ,Jackson v. Assessment 

Committee for Oldham, L.R. [1894] 2 Q.B. 372; 70 L.T. 741, 

• 

(v.) C. A..*— Rating — Lighting Rate — “ Coal Mine* ”— “Land" — Poor 
Relief Act , 1601.—Decision of Q. B. 1). {see Vol. 10, p. 90, i.) 
affirmed .—Thursby v. ChiiroJi wardens o) Brierchjfc , L It. [1894] 

2 Q.B. 11. > 
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(i.) Q. B. D.— Bating—Sewage JJ 'orks.— The appellants occupied a sewage 
farm and works, which comprised a pumping station, a main which 
conveyed tho sewage to the tanks, from which it was distributed by 
sewage carriers, and effluent culverts which discharged the effluent. 
Held, that the mam, the sewage carriers, and tho effluent culverts 
were all parts of the sewage works, and that the appellants were 
rateable in respect thereof. - - Mayor, dc., of Leicester v. Church¬ 
wardens, dc., of Beaumont Leys, 70 L.T. 050. 

Power 

(ii)Ch. D.- -'Power of appointing Income—-Construction. — A settlement 
gave a testamentary power of appointing the income of a fund, and 
trusts of tho capital were declared “subject to such appointment.” 
Held, that the power extended to tho capital.— Mommy v. Huston, 

• L.R. p«M| 1 Clh. 075 ; 0.1 L.,T. Oh 400 ; 70 L.T. 727. 

Practice 

(iii.) Oh. D.— Administration— Persons screed tilth Notice oj Judgment — 
Notice of Hearing on Fmt her Consideration— 1883, O. xvi., ir. 40, 
41, 42; O. xxxvi., r. 21.- -Beneficiaries under a will who have been 
served with notico of a judgment for administration in an action by 
one of the beneficial ies against the trustees, and have not entered an 
ft I pearauce, need not be served with notice of the healing on further 
consideration, where the oidei to be asked for does not require them 
to pay money or affect them personally. —Tyson v. Johnson, 70 L.T. 024. 

(iv.) Q. B. D .— Amendment — Writ fm So rite out, of Jurisdiction—B.S.C., 
1883, O. xi.; (). xxviii., ir 1, 0.—The provisions for amendment of 
indorsements and pleadings apply to writs issued for service out of 
the jurisdiction, and a claim indorsed on such a writ may be amended 
without the necessity of re-scivmg the writ or notice thereof after 
amendment. Whole* leave for amendment is necessary, the plaintiff 
must shew that the amended claim is in lespect of a cause of action 
which would have entitled him, had it been preferred in the first 
instance, to leave to issue a writ for service out of the jurisdiction - 
Holland v. Leslie, L R.J1H94] 2 Q.B. 846; 42 W.R. 500 

(\.) C. A.— Appeal--(Pint of Passage—By sect. 10 of the Liveipool 
Court of Passage Act, 1*93, an appeal lies direct to the Court of 
Appeal from the judgment of tho judge of the Court upon the trml of 
an action .—Ando son v. Dean, L.R [1894 j 2 Q B. 222; 42 "W.lt. 472. 

(vi.) O. A.— Company—Order tn Windinii-up — Appeal- Companies .hi, 1802, 
s. 124.—A person who is not a party to, hut is bound by, an order 
made in a winding-up, cannot appeal therefrom without the lea\e of 
the Court which made the order.— in ic Set unties Insurance Co., 
70 L.T. 609 ; 42 W.R. 405. 

(vii.) Ch. D.— Conveyance by Wife- — Application to Dispense with Husband's 
Concurrence —Under the present arrangements of business, an order 
under sect 91 of the Pines and R convenes Act, 1833, will not be made 
in the Chaiidfery Division «n an ordinary easy, though there may be 
jurisdiction in that Division to make it, and a judge of that Division 
might exercise such jurisdiction undor special circumstances - -In re 
Giles, 70 L.T. 757. «, 

(viii.) Q. jB, D.— ( 'osts—Stay of Proceedings—Company in Liquidation --On 
an application tp stay proceedings m an action againBt a company 
in voluntary liquidation, the judge and the master m chambers 
have jurisdiction to order the plaintiff to pay the costs of the pro¬ 
ceedings.— Fireman v. General Publishing Co., L.R. [1894] 2 Q.B. 380; 
42 W.R. 689, 
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(i.) Q, B. X).~Discovery—Answer tending to Criminate .—Maintenance is * 
an indictable offence at common law, and the defendant m an action 
charging him therewith may refuse to answer interrogatories on the 
ground that they may criminate him .—Alabaster v. Harness, 
70 L.T. 875. 

(ii.) C. A. —Discovery —Postponement of Inspection—Question of Law — 
Amendment of Pleadings — R.S.C., 1883, O. xxv., r. 2 ; O. xxxi., /■, 20 —A 
common order for discovery wrb made against defendants, who made 
an affidavit of documents, of which there were a great number, and 
then applied by summons that inspection might be postponed until 
certain questions of law therein mentioned, which were not raised by 
the pleadings, had been determined. Held, that tiie statement of 
defence should be amended so as to raise the points of law m question, 
and that there was then jurisdiction to order the points of law to bo 
set down for argument, and to postpone inspection until they had 
been disposed of. »S 'entitle, that Order xxxi., r. 20, is not to bo construed* 
so narrowly as to mean that the right to discovery or inspection is 
determined by the common order, or that the Court cannot after such 
an ordor make a subsequent order that points of law should be 
determined before inspection .—Lever v. Land Se 1 unties Ct>.; Dc 
Carteret v. Land Securities Co., 70 L.T. 323. 

(iii.) C. A. — Discovery—It.S C. t 1883, O xxxi , r. 0— H.S.C., 1803, O. xxxi., 
r. 2- A judge, by allowing interrogatories under the rule first 
mentioned, docs not preclude the party interrogated from taking 
objection under the latei rule. Knch allowance is m tho discretion of 
the judge, from whose orders no appeal will be entertained, unless 
some mistake in principle is made, or some substantial mjustico 
done. —Peek v. Hay, 12 W 11. -100. 

(iv.) C. A, — Divorce—Evidence -Right of Co-Respondent to Cntss-E famine 
Respondent — Evidence given by one party affecting another party in 
the same litigation cannot bo made admissible against such paity 
unless there is a right of cioss-exammation The evidence of a 
respondent cannot, therefore, be used against a co-respondent after 
liberty to cross-examine has been refused (pun e, whether a co¬ 
respondent has a right to cross-examine a respondent ami vice rcisd, — 
Allen v. Allen, 42 W.K. .079. • 

(v.) C. A..—Evidence—Witness Called by Judge—Right to Crew-Examine — 
The judge has a right to call and examine a witness at a trial, and it 
is in his discretion whether cross-examination should be allowed. 
But, as a general rule, when material evidence is given by a witness so 
called, the party adversely affected should be allowed to cross- 
examine ; but only as to such of the witness's nnsweis as are 
material .—Cuulson v. Desborough, L.R. [1894] 2 Q.B. 316; 70 L.T. 617 ; 
42 W.R. 449. 

(vi.) C. A.—Execution—Receiver. —There is no jurisdiction to make an 
order for a receiver by way of equitable exccutiqp except m cases m 
which, before tile Judicature Act, the Court of Chancery would have 
had jurisdiction to make such an order.— llcnris v. Ream hump Pros., 
No. 2 , L.R. [1894J 1 Q B. 801; 63 L.J. Q B. 480; 70 L.T. 636; 
42 W.R. 451. * 

(vii.) Q. B # . D — Justices — Appeal from — Case stated*-Lodging < ’cue- -20 cC 21 
Viet., c. 43, s. 2.—Upon an appeal from justices by way of a <nne 
stated, the appellant must lodge the case at the Crown office within 
three days after receiving it.- - Asptnall v. 8 nthm, L,R [ 1894] 2 Q.B. 349, 
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(i.) Oh. D.— Land* Clauses Act, s. 69— Investment — Supplemental Petition 
— Costs. —Land had been taken by the Metropolitan Board of Works. 
An order was made on petition for the investment of part of the 
purchase-money in effecting works on the estate of which the land 
formed part. It appeared that the estimated cost of the works would 
be exceeded, and a supplemental petition was presented for leave to 
invest an additional sum of £375. Held, that the application, being 
in effect to vary anoijder made on petition, must be made by petition, 
and not by summons, and that the London County Council must pay 
the costs of the supplemental petition.— In re Sandars, 70 L T. 755. 

(ii.) P. C.— Order for New Trial Reversed —Verdict—Ei iden.ee. —The Full 
Court of tho Supremo Court of Queensland had ordered a new trial 
of an action tried before a jury. Held, that the verdict ought to stand, 
aH there was n conflict of evidence, and the verdict was one which 
the jury could reasonably find.— Rusbane (Council of) v. Martin , 
L.It. [1894; A.C 249 

(ui.) Q. B. D.— Partners--Action ai/ainsl—Dissolution of Firm — li.S.C , 
1883, (). xlviii a., n. 1, 3, 8.—Where an action has been brought and 
judgment obtained in the firm name against paitners, if ono of them 
had, to tho knowledge of tho plaintiff, retired fiom the firm before the 
commencement of the action, and has not appeared in his own name 
nor admitted that he is, nor been adjudged to be, a partner, tho 
plaintiff cannot issue execution against him, nor have, tho question of 
Ins liability tried, unless he has served him with tho writ.— 11’it/ram v. 
Car, Sons, Huckleij d Co., L.R [18941 1 Q B. 792 ; 70 L.T. 656. 

(iv.) Ch. D. — Patent -Petition /or Revocation - -Set rive out of .Jurisdiction. — 
A petition for revocation of a patent was served 011 two out of throe 
patentees, the third being abioad Oidcied, that the petition be put 
on the witness list, but not to come on for hearing without leave, 
unless the absent patentee appealed by counsel on notice to him of tho 
presentation of the petition.- -lit re Kay's Patent, 70 L.T. 756. 

(v.) Ch. D.- Payment out of Conit — Petition or Summons — R.S (!., 1883, 
O. Iv., r. 2, subs. 1.— Held , that an application for payment of money 
out of Court ought to be made by petition and not by summons, wlieio 
the title of the applicants depended on the proof of their identity and 
ago, and of the deaths of two persons, and where there was a question 
upon the construction of a will under which they claimed.—A’, p. 
R.E.R.; in re Hu Is, 70 L.T. 529. 

(vi.) Q. B. D.- Pleadiny—Defence—Central Denial -Specific Travel se — 
R.S.C., 1883, <>. xix., r. 17.—Tlio plaintiff m Ins statement of claim 
set forth certain allegations of fact to support a claim for personal 
injuries owing to the alleged negligence of the defondants The 
defendants “ denied each and all the several statements and allegations 
set out in paragraph 2 of the statement of claim,” and repeated the 
same form of denial with regard to paragraph 8 . Held, that though 
the defence did not specifically traverse each allegation denied, it did 
in effect specifically deny every niatcual allegation; th«rt it was not 
embarrassing, and that if it weie really required by tho plaintiff it could 
bo amended by repeating tho denial specifically to each allegation.— 
Adkins v. Roiik Metropolian 2'tarns Co., 63 L.J. Q.B. 361. 

(vii.) Ch. D.— Reeeiter' -lr'*h Land — Discretion of Court—Judicature Act 
(Ireland), 1877, s. 75.- On an application for the appointment of a 
receiver of Irish land, great weight ought to be given to the provisions 
for dealing with such matters under the Irish Judicature Act, 1877. 
But where the applicants were willing that the present agent of the 
Irish estates, who had never had any difficulty in collecting the 
rents, should be appointed receiver, the Court made the appointment. 
—Rollon v. Curre, 70 L.T. 759. 
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(i.) Q. B. D.— Service of JP> it —Foreign Firm —English Agent—It.S.C., 
O. xlviiia., r. 1.—A writ was issued against a firm under its firm name. 
The firm was a foreign firm carrying on business abroad, but the 
members were British subjects. They employod the plaintiff to 
purchase goods for them in England, but one of the partners was 
generally in England and chose the goods. The writ, which was for 
moneys owing to the plaintiff in respect of goods purchased for the 
defendants and paid for by the plaintiff, was served on one of the 
partners while m England. Held, that the defendant firm did not 
carry on business in England, and that there was no authority for 
issuing the writ m the firm narao, and that the issue and service ought 
to be set aside.— Singleton v. Roberta, Stacl* <( Co., 70 L.T. (587, 

(u.) C. A. — Summons —“ Originating Summon « ”— Deliver;/of Paper* — R.S.C., 
1883, O. lxxx., r. 1.—An originating summons is a. summons by which 
proceedings, which under the old practice would have been commenced 
by bill in Chancery or by writ, are commenced without writ. A" 
summons calling on a solicitor to deliver up his client’s papers is not 
an “ originating summons.”— hi re llolloum/; c.p. Ballister, L.R. [1894] 

2 Q.B. 163; 70 L.T. 015; 42 W.R. 433. 

(in ) Ch. D.— Third-party Notice—Pt emature Application—Double Character 
of Plaintiff- R.S.C., 1883, 0. xvi , r. 48.—The plaintiff was suing iu 
her own right. The defendants, befoie delivering their defence, asked 
leave to serve a third-party notice on her m the character of executrix. 
Held, that the application was premature, and that the rule did not 
apply, as the plaintiff was already a party.— Gilson v. Gilson , L.ll. 
[1894] 2 Ch. 92; 70 L.T. 728; 42 W.R. 425. 

Principal and Agent:— 

(iv.) c. A. — Authouty to Pledge Credit of Pihuipal - Co-tnialce *.— The defen¬ 
dants, mother and son, as trustees of a will, were joint owners of a 
business, which under the trusts was to be carried on by the mother 
as agent for the trustees. The son was employed by the mother to 
purchase goods for the business, which were paid for by cheques bearing 
the signatures of mother and sou as drawers A perbon who had 
previously roceived such cheques m payment, sued the mother and 
sou for the price of goods sold to the son for the business. Held, that 
there was evidence that the son was authorised to pledge the joint 
credit of his mother and lumself. —Brazier v. Camp, 63 L.J. Q.B. 257. 

Public Health:— 

(v.) Q. B. D. —Abatement oj Nuisame — Summons—Notice — Public Health 
(London) Act, 1891, s. 128, sub-**. 1, 8.- A summons to abate a nuisance 
under the Act may be addressed “ to the owner or occupier ” of the 
premises where the nuisance arises without any further name or 
description; and may be Berved on some person on the premises, or 
by fixing it conspicuously on the premises.— Reg. v. Mead, L.R. [1894] 

2 Q.B% 124; 63 L.J. M.C. 128 ; 70 L.T. 766; 42 W.R. 442. 

Restraint of Trade:-* 

(vi.) C. A. — Agreement not to Carry on Business. — Decision of Ch. D. (*ee 
Vol. 19, p. 100, v) affirmed.— Smith v. Hancock, 03 L.J. Ch. 477; 
70 L.T. 678; 42 W.R. 465. 

• 

Revenue* 

(vii.) Q. B D.— Account—Stamp Duty — Land — Conversion— Customs , dc., 
Acts, 1881, s. 88, sub-*. (2); 18$9, s 11.—By postnuptial settlement 
land was conveyed to hold in trust for the settlor and his wife for 
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their respective lives, with power to sell at the request of the settlor 
or his wife, and after their deaths at the discretion of the trustee. 
The trusts of the proceeds were declared by a deed of even date. No 
request for sale was made, and the land still remained unsold. The 
settlor died leaving a wife and children. Held, that there was a 
conversion, that the land must be regarded as money from the date of 
the settlement, and that account duty was payable at the death of 
the settlor.— Attorney-General v. Dodd, L.R. [1894] 2 Q.B. 150; 
(58 L.J. Q.B. 819; 70 L.T. 000 ; 42 W.R. 524. 

(l.) H. Zi .—Inventory or Probate Duty—Legacy Duty —Legatee# identified by 
Deference to Will of anothei Testator. —A. bequeathed a share of her 
residue to B., and failing him, to Ins executors and representatives. 
B. predeceased A , leaving a will by which ho appointed executors. 
Held, that the share of A.’s residue was not part of the personal 
estate an#eftects of B., and therefore that the executors of B.’s will 
were not liable to pay a second inventory (or probate) duty and legacy 
duty on the ground that it passed under B.’s will — Laid Advocate v. 
Jiogie, L.R. [1894] A.C. 88 , 70 L.T. 538. 

(ii.) Q B. D.- Income Tar—Profits — Deduction* -Inteiest on Short Loans. 
— A foreign firm had a branch house in Lcndon which was carried on 
as a separate business, with a separate capital. The London house 
obtained short loans from the foreign house and from bankers, and 
paid interest thereon. Held, that such interest could not be deducted 
as a necessary expenditure m ascertaining the profits.— A nglo-Con- 
limntal Guam Winks v. Bell, 70 L T. 670. 

(m.) Q. B. D. —I in nine Tax - Expenses. —Whore a company is formed for 
the purpose of lending money, and it borrows money for the purpose 
of lending it m the course of business, the money being obtained by 
the means oi the issue of debentures, held, that the expenses of such 
issue wore not “ expenses ” m respect of which a deduction can be 
claimed in assessing profits for income tax.—Texas Land anil 
Moityuge Co. v. Holtham, 03 L.J. Q B. 496. 

(iv.) Q. B. D.- Stamp—I tills of Exchange — Coupon fin Interest —Rc-lssuc -- 
Stnnip Art, 1870, #. 48— Sched.—Devalue Ait, 1889, # 16.—A foreign 
government issued bonds They were provided with talons and 
interest coupons for^ten years, tho talons bearing a statement that the 
bearer would at the expiration of the ten years i eeeive a fresh talon 
and coupons. Held, that the new coupons, when issued, were hills of 
exchange payable on demand, and that, since they were not attached 
to and issued with either the security or the agreement for renewal or 
extension of time for payment thereof, they were not exempt from 
duty, and must bear a Id stamp.— Rothschild iC Sons v. Inland Revenue 
Commissi,mere, L.R. [1894] 2 Q.B. 142; 70 L.T. 667 ; 42 W.B. 542. 

(v.) Q. B. D. — Stamp — Medicine—* 1 Held out to Public ” —Stamp Act , 1804, 
Sched. Ii— Medicines Stamp A( t, 1812, #s. 1,2 tC Sched .—Ilya respondents 
issued a price-lnt, which was distributed gratis, and described a certain 
powder and tmctuie as beneficial for specified ailments, and the 
bottles of tincture were wrapped in htfndbilfs which described it in 
terms similar to those in the price-hst. Held, that by distributing 
the price-list, the respondents had held out or recommended the 
medicines to the public, by public notice or advertisement within the 
meaning of the schedule to the latter Act, that it was* not necessary 
that the adveftisements should be delivered with or affixed to the 
medicine, that the oase was not within the exemption m the schedule, 
and that stamp duty was payable.— Smith v. Mason tf- Co., L.R. [1894] 
2 Q.B. 368/ 
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(i ) Q. B. D.— Stamp Duty Act*, 1881 and 1803 -(lift within twelve months 
of Death —A gift made within twelve months preceding the death of 
the donor, without any reservation or power of revocation, and not 
being a donatio mortis causa, ih liable to account stamp duty.— 
Attorney-General v. Booth , 63 L.J. Q.B. 356. 

Right of Way s— 

(ii.) C. A. — Open Space —Public User — Dedicatton. —Decision of Q. B. D. 
(see Vol. 10, p. 58, 11 .) affirmed.— Robinson v. Con pen Local Buatd, 
63 L.J. Q.B. 235. 

Riparian Owner: — 

(iu) O. A. — Watercourse—Artificial Channel.—The owuer of land through 
which water flows by an artificial channel is not untitled to appro¬ 
priate all such water. Nor is he entitled to dimmish the flow of 
water by abstracting water from the springs winch feed the water¬ 
course .—Jluntiny v. Hu Is, 70 L.T. 455. 

Sal© of Goods:— 

(iv.) C. A. — Hi rc-Pui chase—Contiiut — Pledge- Fat tors Ait, 1880, **, 2, 0 — 
A. had hired a piano under a hire-purchase agreement from the 
phftntiff. Before all the instalments had been paid A. pledged the 
piano with the defendant, who had no notice of the plaintiff's rights. 
Held, that the agreement was an agreement to buy tlie piano muler 
sect 0 of the Puctois Act, anti that the section afforded a defence 
agamst an action by the plaintiff tc recover possession upon default 
in payment of a subsequent instalment.— Ilclby v. Matthews, 
42 W.lt. 514. 

Settled Estate 

(v.) Ch. D.— Possession—llights al Tenant fun Life- Profit t ion oj Ti listers — 
Mortgagee—New Tnistec—Donee of Ponei Appointing himselj.-- An 
equitable tenant for life is entitled to be let into possession on a 
proper case being made; but the order made for the purpose must 
protect the trustees, especially if the property is subject, as in lease¬ 
holds, to onerous covenants. The application may be made by 
originating summons, which must be served upon the trustees, and 
upon the mortgagee, if any, of the interest of the tenant for life, but 
not, in ordinary cases, upon the levoisioner. The mortgagee may 
insist on the title deeds being left m the possession of the trustees. A 
female equitable tenant for lifq is not necessarily disabled from being 
let into possession. The donee of a power of appointing new trustees 
cannot appoint lumself either solely or jointly with other trustees. — 
Noreii v. Bat nes, L.R. [1894J 2 Ch. 297 ; 70 L T. 653. 

Bettled Land 

(vi.) Ch. IX— Sale of Land— Costs—Settled Land Act, 1882 —On a sale by 
several persons who together constitute the person entitled to exercise 
the powers of a*tenan$ for life, one set of costs fmly is payable out 
of the proceeds of sale.— Smith v. Lancaster, 42 W.R. 559. 

Ship:— • 

(vii.) C. A.— JAll of Lading — Loss by Perth of the Sea- Negligent e—But den 
of Proof. —Where a bill of lading contains the cjistomary exception of 
loss by perils of the sea, and the shipper sues the shipowner for 
damage to the geode, the burden of proving that the damage was 
caused by the negligence of the defendant’s servants will lest on the 
plaintiff.— The Gleudanuch, 68 L J. P. 89, 70 L.T. 344. 
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(i.) P. I>»— Charter-party — Construction—Signature to Bills of Lading— 
Penalty . A charter-party provided that the captain should sign bills 
of lading within twenty-four hours after the cargo was on board, and 
that 4d. per ton per day should be paid for delay. The captain 
refused to sign for seventeen days, but the owners offered to sign on 
his behalf within twenty-four hours. Held, that the signature of the 
owners did not satisfy the charter-party. Held, also, that the clause 
was for a penalty, and not for liquidated damages. — The Pi incest, 
70 L.T. 38ft. 

(ii.) C. A.— Charter-parly—Default in Loading Full Cargo— Damages-— The 
defendants chartered the plaintiffs’ ship for carriage of a full cargo at 
£1 17s. fid. per ton. The charter-party provided that the captain 
should sign hills of lading at any rate of freight provided that the 
aggregate bill of lading freight should not fall below the charter-party 
freight (£6,000). The defendants shipped some cargo at £1 5s. per ton. 
Part of this was destroyed by a lire, in oonsequonce of which the 
sailing of the ship was delayed. The defendants refused to ship any 
more goods, and the plaintiffs loaded the ship with goods at various 
freights. The plaintiffs sued for breach of the charter-party. Held, 
that the spaoe occupied by the goods destroyed by fire was taken out 
of the charter-party, that the defendants were not bound to pay freight 
for such space, nor entitled to fill it, and that the freight earned by the 
plaintiffs by" filling such space wns not to be taken in reduction of 
damages. Held, also, that the fire only absolved the defendants from 
paying the freight which would have been payable on the goods 
destroyed, so that the amount to bo deducted from the chartered 
freight was £1 5s. per ton, not £1 17s. fid. per ton on such goods.— 
Aitkcn, Lilbvm d Co, v, Frmthausen tC Co., L It. 11894] 1 Q.B. 773. 

{ili.) H. L, — Collision, —The T. and the 0. were approaching each other on 
opposite courses in a narrow channel. In a manoeuvre by the T. to 
pass another ship the T. and the O. became nearly end on. When 
about a mile apart the T. signalled that she waB going to starboard, 
and at the same time ported her helm. The O. heard the signal but 
kept her course. When the ships were within half-a-milc the T. 
repeated her signal, and ported her helm again. The O. starboarded 
and ran across the bows of the T. The T. stopped and reversed, but 
ran into and sank the O. The owners of the O. admitted that she was 
in fault, but alleged that the T. ought to have stopped sooner. Held, 
that the T. was not to blame.— Wilson, Sons d Co.v. Currie, L.R. [1894] 
A.C. 116. 

(iv.) C. A.— Collision — Fog—Indict tions of Bisk of Collision. —A steamship 
in a fog hearing the whistle of an approaching ship is not absolutely 
bound to stop and reverse if the indications are such as to convey that 
thore is no risk of collision, but the burden of proof lies on the 
steamship to shew that the indications wero of that nature. When 
the captain of a steamship in such a case made a greatly mistaken 
estimate of the distance of the approaching ship, held, <that the burden 
of proof had not been sustained.- -The Knarwarter, 63 L.J. F. 65. 

(v.) H, Ti.—Injmy to Crew --Common H in flioymeiit—Merchant Shipping Act, 
187f», *. 5.—Decision of V A. (see Vol. 17, p- 66, i.) affirmed.— Iledley 
v. Pinkney <0 Sons Steamship Co., L.R. [1894] A.C. 222; 63 L.J. Q.B. 419; 
70 L.T. 680 ; 42 W.R. 497. 

(vi.) H. I*. — Insurance—Mutual— Articles imported into Policy—Addition to 
Articles not regularly passed by Company.- -A policy issued by a mutual 
assurance association provided that “ the provisions contained in the 
articles qf association shall'be deemed and considered part of this 
policy.” Previously to the date of the policy the association had 
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resolved to alter one of its articles by providing that it should be a 
condition of insurance that the assured should keep one-fifth of tho 
value of the ship uninsured. This alteration was never confirmed by 
special resolution, but was printed on the back of the association’s 
policies. The pursuer, who had insured with the association, also 
insured with another company, and so failed to keep one-fifth unin¬ 
sured. Held, that the condition formed part of the policy and was 
binding upon the pursuer, in spite of the irregularity of tho procedure 
by which the article had been altered —Mukiiead v. Forth <f North Sea 
Steamboat Mutual Insurance Association, L.R. [1834J A.C. 72. 

(i.) P. D- —Managing Owner — Repairs—Authority to Order. — The managing 
owner or ship’s husband has authority to order the necessary repairs 
and outfit for the ship, and his authority is not limited by the fact 
that she is insured. Semble, that the persons who do the repairs do 
not discharge their claims against the co-owners by reison of the fact 
that, failing to get cash, they have taken and renewed bills on account 
of such repairs - -The Huntsman, L.R. [18U4J P. 214; 70 L.T. 380. 

(u.) P. D. — Negliqevee — Damage—Natural Consequence .—A ship, while 
getting up anchor m a gale, negligently failed to obtain the aid of a 
tug. She was consequently driven against a pier, and ultimate!}' 
accepted the assistance of the tug It was then only possible to tow 
her one direction, and the towing hawser parted, and the ship went 
ashfire damaging the plaintiff's piopcrty Tho Court was advised that 
the parting of the tow rope was a thing which would “very 
probably ” happen, considering the direction m which the ship had to 
be towed. Held, that the damage was the natural and probable 
consequence of the original negligence, and that the ship was liable.— 
The Gei tor, 70 L T. 703. 

(ui.) H. If. — Sab age F.i genditurc foi Common Henefit. —A ship with ft cargo 
of valuable and perishable goods was stranded on the French coast. 
The owners incurred expenditure in removing the cargo, drying it. and 
carting it to a port for shipping. They employed skilled persons, and 
a French agent. Some of the cargo, which coukl not be identified, 
was sold, and a brokerage was paid. The owners sued the consignees 
of cargo for general average, particular average, salvage, and other 
charges. Held, that the expenditure, though extraordinary, was 
reasonably incurred for the benefit of all parties, and that the consignees 
were liable for their share of the expenses.— llosc v Jhinh of Aushulasia, 
70 L.T. 422 


Solicitor:— 

(iv) C. A.-< lusts— 'Taxation- -Disbursements while Unqualified—Attorneys 
and Solicitors Aft, 1874, s 12.—A solicitor conducting a litigation 
delivered briefs to counsel during a period when he was not duly 
qualified, not having taken out a certificate, and the trial took place 
during that period. After ho had taken out his certificate he paid fees 
in respfect of the briefs and refreshers. Held, that such fees and 
refreshers ought not to be allowed against liisclicnt/m taxation, being 
“ disbursements ce account of or in relation to an act or proceeding 
done or taken ” while the solicitor was not duly qualified. -Kent v. Ward, 
70 L.T. <512. 

(v.) Ch. D.— Costs —Taxation —Costs of Relieving Propeity from Charges — 
Retainer- m -Solidtors > Remuneration Act, 1881.—A taxing-master allowed 
the costs of relieving a property sold from charts, in addition to the 
scale fee, and found that an agreement as to costs was “fair and 
reasonable ” on that footing. Hlld, that the finding was reasonable. 
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Where an order to tax ten bills is obtained, tbe retainer as to each 
bin is admitted,—/!;, p. Perrett; in re Frape, L.R, [1894] 2 Oh. 290 ; 
42 W.R, 475. 

{u'i 0. A. & Q. B. D.-L ien—Assignment of Judgment Debt—Priority— * 
Solicitor* Act, I860,*. 28.—A plaintiff compromised an action on terms 
as to certain payments by instalments, judgment being given for him. 
He then assigned for valuable consideration the money payable to 
him to a person who. had been a witness m the action. The plaintiff’s 
solicitor claimed a charging order for his costs. It was not proved 
that the assignee knew of the solicitor’s claim. Held, tliat, as tbe 
assignee was aware of the action, he was not a “ purchaser without 
notice," and that the solicitor was entitled to a charging order.— 
Cole v. Elen, Li.Il. [1894] 2 Q.B. 180 & 350; 42 W.R. 505. 

(ii.) Ch, D. Lien — ('out* of Firm—Deeds held personally —A., a solicitor 
in partnership with another solicitor, acted for the purchaser of 
property, which, at the request of the purchaser, was conveyed to A., 
as if he were the sub-purchaser The title deeds were handed to A. 
The partnership between A and Ins partner was dissolved, but A. 
retained tbe deeds. The client died within six years of the purchase. 
In an action for the administration of Ins estate A. claimed for the 
old firm and for himself a considerable sum for costs, some of which 
were incuri'ed before the purchase. The chief clerk disallowed such 
costs as were incurred more than six years before the client’s death. 
A. claimed a lien on the deeds for the costs so disallowed. Held, that 
he was not entitled to such lieu, as the costs of tho purchase of the 
property had been allowed, and A. could not claim a lien on deeds 
handed to and retained by him personally for the general costs of the 
old firm.— Lloyd v. (hnujh, 70 L.T. 725. 

(lii.) G. A. — Taxation of Costs ~ lUeyal Employment —Money was subscribed 
by strangers and entrusted to J. to maintain litigation for the recovery 
of property. J. retained a solicitor, and paid him laige sums. The 
litigation failed, and J. claimed taxation of the solicitor’s bill of costs. 
Held, that the solicitor could not resist taxation or accounting for tho 
money paid to him, on the ground that the employment for which he 
was retained, and for which the money was paid, was illegal. —Jaqnesa v. 
Thomas, ii.ll. [18941 1 Q.B. 747; 70 L.T. 507. 

(iv.) C. A. — Taration — Separate Detainers —Where several plaintiffs 
separately retain the same solicitor, each is entitled to a taxation of 
the whole bill without serving anyone except tho solicitor, although, 
on an application to tax by avy of the parties, the Court should 
endeavour, so far ns practicable, to have all parties served.—7 n re 
Salomon, L.R. [1894J 2 Ch. 201; 42 W.R. 530. 

(v.) C. A. — Retainer— Right of Solicitor to Terminate. —Where a solicitor is 
retained to conduct an ordinary common law action, he cannot, before 
the conclusion of the action refuse to continue to act for*his client and 
sue for his costs, except for some reasonable cause and upon 
reasonable * notice— Undo wood v. Lems, L 11. [1894J 2 Q.B. 306; 
42 W.R. 517. 

(vi.) Q. B. D.-~ Misconduct -Non-Payment of Counsel's Fees. —Where the 
Incorporated Law Society have reported to the Court that a solicitor 
has received from his client payment of a bill of easts, including 
counsel’s fees, and has improperly kept back the fees, the Court will 
take cognisance of the report, and will make such order as the 
circumstances ol the case require.— In re A Solicitor, 63 L. J, Q.B. 397. 
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Tenant for Tiife 

(i) Ch. D. —Remainderman — Investment* — Risky Seeuritte* — Conversion 
Duty of Trustee*. —A testator gave his residue tc trustees upon trust 
to allow lus wife to take the income for life, and after her death 
upon trust for his nephew. There was no trust for conversion and 
no investment clause. Fart of the estate consisted of gas stock. 
Held., that a tenant for life could not take the income of property 
which was of a wasting or perishable nature, that in order to give 
the wife the income of the property as it stood there must be something 
equivalent to a speoific gift; that there was no such gift m the will, 
and that the trustees should be required not to convert the gi#,s stock 
and invest the proceeds m consols, but to set a value thereon, and pay 
the tenant forlife 4 percent, on such value.— Dame* v. Eaton, 70 L.T. 7<il. 

Tithe 

(}i.) Q. B. D.— Bemi**ion — Certificate—Assessment — Inland lirienne Ait, 
1H77, «. 18— Tithe Act, 185)1, * 8, halts g. 1, 4, 5. -An owner-occupier of* 
land exercised the option of being assessed for income tux under 
schedule 1). Ilo applied under the Tithe Act for a certificate from the 
commissioners of the annual, valuo of his land. They declined to give 
one unless he first consented to htne lus land assessed under schedule 
B. Held, that they were right.— Hey. v. l\u Coiniuishioner* Jor 
Pigletsjield, Oil L J. Q.B. 307. 

Trade Mark 

(iii.) Ch. D.— Added Matter— Dmlainier—Name of Applicant - Patent*, dv , 
Aets, 1883, ** 02, 04, 117 ; 1888, #, JO, suit *s 2, 3 (l),— To come within 
the proviso which exempts a person from disclaiming the exclusive 
right to use his own name as part of the matter added to the essential 
paitb of a tuule mark, it is not necessary that in the cabe of an 
individual his whole name should bo put on the maik, nor in the 
case of a firm that the \\ hole name of the fiim or of each partner 
should be put thereon. It is enough that part of the name only should 
appear, so long as it is used fairly and bond jide in such a way that it 
cannot be mistaken foi anything else than the name of the pet son 
or persons who own the mark- la te Caiman s Trade Marl 
L.R. [1894J 2 Ch. 115; 03 L.J. ()li. 403 ; <70 L.T. 35)8, 12 W.R 555. 

(iv.) P. C. — Locke* -n, Vsei. — Tlio appellants, is 1885), registered in New 
South Wales the word “ Maizena,” which they had invented in 1850, 
and registered and enforced in other countries as a trade nuuk, but 
had al way shallowed to he used in the colony as descriptive of the 
article, and not of their own ( manufacture tlieicof. Held, that the 
word had become public i junx The respondents had applied the word 
to their own goods, hut did not pass them ofl us those of the appellants, 
but stated the name of the maker, and place of manufacture, and 
other particulars. Held, that they could not be restrained from such 
user.— National Stanh Manatactunnrj Co. v. Minin'* Patent Maizena ami 
Starch' Co , L.R. 1185)4J A 0. 275. 

(v.) Oh. D .— Key ml i at ion -Essential J^rtii alar — Dim laimer Patent*, d’e , 
Act*, 18H3 to 188t^ —A ^ompany moved for the legifctratiou of a mark, 
consisting of a red label with two shields in the top coiners, and a 
shield beanug St. George and the Dragon, also a large H. <V Co., 
and words describing the article, and the name of the company, 

“ Successors to Holbrook & Co.” Held, that the whole of this complex 
label cOuld not be considered an “essential particular” witlnn 
sect. 64, sub-soct. 1 (c) of the Act of 1883, aritl that the applicants 
ought to disclaim Holbrook <fe Co.— In re Birmingham Vinegar Brewery 
Company's Trade Mark, 70 L.T. 046. 
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Tramway j— 

(i.) 0. A.. — Compulsory Purchase—flaws of Valuation — London Street 
Tramways Act , 1870, «- 44.— Held, that the value of the undertaking 
was to tie considered as being the cost of construction, less depreciation, 
Decision of Q, B. D. (see Vol. 10, p. 107, i.) reversed.— In re London 
County Council v, London Street Tramways Co., L.R. [1894] 2 Q.B. 189; 
68 L.J. Q.B. 438; 70 L.T. 572 

(ii.) Ch. Tt.-Sale of Undertaking-Debenture-holders — Tramways Act, 1870, 
ss. 42, 44.— Held, that the Court had power at the instance of 
debenture-holders to sell the undertaking of a tramway company as a 
going concern. Leave was given to the receiver and manager to spend 
a sum of cash in his hands in the repair of old and the purchase of 
new rolling stock, in order to enable the undertaking to be Bold 
favourably.- Dartlett v. JTest Metropolitan Tramways Co., L.R. [1894] 
2 Ch. 280; 08 L.J. Ch. 519; 70 L.T. 491; 42 W.R. 500. 

Trespass 

(iii.) Q. B, D .—Injury to Cattle—Poisonous Tree .—The plaintiff’s horse 
died in consequence of eating some jew which grow entirely within 
the defendant's boundary. There was no evidence of any obligation 
on the defendant to fence against tlie plaintiff’s cattle, or that the yew 
tree constituted a trap or a nuisancer Held, that the test was whether 
the horse had any tight to be where he was when he received the 
injury; tnat the possession by the defendant of something attractive 
to cattle did not make it Ins duty to take precautions against trespass 
in pursuit of it by his neighbour’s cattle, unless it was m the nature 
of a trap; and that the defendant was not liable .—Panting v. Nutikes, 
L,R. [1894] 2 Q.B. 281; 42 W.R. 506. 

Trustee 

(iv.) Ch. D .—Breach of Trust—Instigated by Tenant for Life—Equity in 
Remainderman—Trustee Ail, 1893, #. 45,--The trustees of a marriage 
settlement, at the instigation of the tenants for life, sold certain stock 
part of the trust estate, and advanced the proceeds to the husband on 
an equitable mortgage of Irish land, thereby committing a breach of 
trust. The husband had settled a sum secured by a mortgage of the 
same land. The husband by deed assigned his life interest under the 
settlement in the Raid mortgage debt to X There was a remainderman 
under the settlement in existence. Held, that at the date of the 
assignment there was an equity in the remainderman, which vested 
in the trustees on their replacing the stock sold, and that apart from 
special circumstances, which had not been shewn, such equity took 
priority over the interest of X.- Holton v. Curie, 70 L T. 759. 

See Vendor and Purchaser, p. 145, v. 

Vendor and Purchaser 

(v.) C. A?.—Conveyance of Land—Adjoining Road—Soil of Roadway — 
Presunqition of Law— Rebuttal —Decision of Ch. D. (see Vol.* 19, 
p. 108, ii.) alarmed.— P> yor v. Petie, L.R. [1894] 2 Ch. 11; 70 L.T. 831; 
42 W.R. 435. 

(vi.) Ch. D.— Contract—Letter —A. made a written offer to purchase B.’s 
property for £1,450. B.’s solicitors wrote accepting the offer, and 
continued «* we enclose contract for your (signature. On receipt of 
this signed by yon across the stamp ana deposit we will senc^you copy 
signed by him.” The enclosed contract contained the usual conditions 
of sale and provided for a deposit, and limited the length of title to 
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be shewn. A. did not sign the contract. Held, that the letters did 
not constitute a contract.— -Jones v. Daniel, L.R. [1894] 2 Ch, 882 ; 
70 L.T. 588. 

<i.) C. A. — Delay in Completion — Wilful Default of Vendor — Interest .— 
A contract provided for payment of interest on the purchase-money if 
the completion shonld be deferred bevond the 24th June from any 
cause other than the “ wilful default ” or- the vendors. The particulars 
stated that the property had been acquired, and was being sold, under 
a private Act. On the Kith June the purchaser found by inspecting 
the plans, to which he had been referred on the 12th May, that part 
of the property was not included in the Act. An abstract of such 
part was Bent, and the title was accepted on the 80th September, and 
the purchase completed on the 13th February next. Held, that undor 
the circumstances the omission of the vendors to verify the statement 
as to title contained in the particulars was not “ wilful delay.*' Held, 
also, that the real cause of delay was that the purchaser was not ready 
with his money. Held, that interest must be paid lor the whole time 
from the 24th June till the completion of the purchase.— In re Tubbs 
and The Mayor, <Cr., of London, 70 L.T. 719. 

(ii.) H. Ia.— Misrepresentation — Tlescission. —A. contracted to Bell a brewery 
Jo B. for 4220,500, the contract stating that the basis of the arrange¬ 
ment was that the average profits for two vears had amounted to a 
named sum, and that the contract was to be at an ond if the profits 
turned out to be less. An examination of the books made it appear 
that the profits were about the named sum. B. contracted to sell 
all his rights under the contract to the C. Co., for £28,500. The 
brewery was conveyed to the company, and it afterwards turned out 
that the books had been improperly kept by a clerk, without the 
knowledge of A., and that the profits had not in fact been so great as 
they appeared to be. The company attempted to get the sale set 
aside, acting with the concurrence of B. Held, that neither of the 
plaintiffs could succeed; as B. had no interest in the subject-matter, 
and, the conveyance to the company not embodying nor intending to 
embody the stipulations of the contract with B. the company had no 
right against A.— Edinburgh United Urctreries v. Malleson , L.R. [1894] 
A C. 96. 

(hi.) C. A.— Municipal Corporation—Building Si heme — Ilcstnctivc Covenants 
— Municipal Corporations Act, J882, s. 109.—Decision of Ch. D. (see 
Vol. 19, p. 108, iv.) affirmed — Davis v. Corporation of Leicester, 
L.R. [1894J 2 Ch. 208 ; 03 L.J. Ch. 440; 70 L.T. 599. 

(iv.) Ch. D.— Specific Performance — Contract—Signature by Auctioneer .— 
In a sale by auction, the auctioneer is the agont, not only of tlie vendor, 
but also of the purchaser, to the extont that he is entitled, if 
authorized to do so by the purchaser, to sign in his name and on his 
behalf a memorandum of the particulars of the contract sufficient to 
satisfy the Statute of Frauds.— Sms v. Landray, L.R. [1894] 2 Ch. 318; 
70 L.T. 530. 

(v.) Ch. D - Trustee convicted of Felony—Transfer *of Mortgage—Felony 
Act, 1870.—A trustee can transfer' a mortgage, part of the trust 
property, even after a conviction for felony, without the concurrence 
of the administrator appointed under the Aot.— In re Levy and the 
Debenture Corporation. * 

t 

> 

Waterworks 

(vi.) Q. B. D,— Rate — House Occupied for part of Quartern-Waterworks 
Clauses Act, 1847, »s. 70, 71.—Where a house i# unoccupied at the 
beg inning of a quarter, and becomes occupied during the quarter, the 
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water company are entitled only to a part of the rate proportional to 
the period of occupation, although they had no notice that it was 
Unoccupied, and consequently continued the supply of,, water, r-East 
London Waterworks v. Eoulkes, L.R. [1894] 1 Q.B. 819. 


(i.) Oh. 7>< —Water Company —“ Able and Willing ” to Supply Water —- 
Lorn Board-Public Health Act, 1875, m. 51, 52, 179,180.—Under the 
plaintiffs’ special Act the defendants were forbidden to construct 
waterworks within the plaintiffs’ limits for four years so long as the 
plaintiffs were able and willing to supply water proper and sufficient. 
The plaintiffs made some unsuccessful attempts to find water, and 
within two years of the special Act the defendants gave them notice 
that they would construct waterworks unless informed within a month 
of the plaintiffs’ ablenesg and willingness The matter was referred' 
to arbitration, and the company becoming aware that the board were 
forwarding a scheme for waterworks, moved for'an injunction to 
restrain them from threatening or commencing to construct works, 

> and from proceeding to arbitration. The arbitrators found that the 
company were “ able and willing,” and that their supply was proper 
and sufficient. Held, that the defendants must pay the coats of the 
action, setting off any costs incurred by them by reason of tho 
plaintiffs seeking an injunction to restrain the arbitration .—The 
Bogiwr Water Co , v. The Bognor Local Board, 70 L.T. 402. 


Will:- *. , 

(ii.) C. A. — Construction — Accumulations — Thehmon Act —Decision of 
Oh. D. {see Vol. 19, p 109, ii.) affirmed.- -Harbin v. Masterman, L.R. 
[1894] 2Ch. 184; 03 L.J. Ch. 388; 70 L.T. 357. 

(Ui.) Ch D- Construction - Gift of Income to Wife for Maintenance of 
Ghtldren—Rights of Adult Children. —Testator gave his residue in 
trust to pay the income to lus wife for her life “ for her use and 
benefit and for the maintenance and education of my children.” The 
capital was given to the children at her death. Held, that the wife 
took the income sul>ject*to a trust for the maintenance and education 
of the children, and that the trust was not limited to children ppder 
twenty-one or unmarried. All tho children having attained twenty- 
one* and the widow having become bankrupt, an inquiry was ordered, 
upon summonses by married and unmarried daughters, whether any, 
and if any, which of the children required maintenance.— Booth v. 
Booth, L.R. [1894J 2 Ch. 282. * 

(iv.) Gh. D .— Construction — Lapse—Gift to Named Persons—Settlement — 
Gift of real and personal estate upon trust for conversion, the proceeds 
to be held on trust for A., B , C., and D. in equal shares. Declara 
tion that each of the shares should be held on trust for the legatee 
for life, and afterwards for her children, with further Crusts over 
which exhausted the beneficial interest m the share. A. died before 
tho testator, leaving children who survived the«testator. Held, that 
the gift of A.’s sharo did not fail, and that her children were entitled. 
— Moretpn v. Ifughes, L.R. [1894) 2 Cli. 270 ; 42 W.B. 438. 

9 > 

(V.) O* A*— Construction -Nine- Illegitimacy — Extrinsic Endence.— Gift 
to testator’s “ niece L. \V.” Neither he' nor his wife had any piece, 
but his wife had & legitimate grandniece and an illegitimate .grand¬ 
niece, both named E. W. Held, that the illegitimate grandnieoe could 
not iome into competition with the legitimate, that there WAs no 
ambiguity, anti that jtarol ovidence could not be admitted.— Ingham v. 
Raynor, L.R. [1894J 2 Ch. 83; G3 L.J. Ch. 437 ; 42 W.R. 520. 
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I.—INDIA, AS IT IS, AND AS IT MIGHT BE. 

|"F the Mango Tree scare in Behar, and the discussion to 
which it gave rise in the Press, has done no other good, 
I hope it has at least convinced the British public, that the 
relations between the Indian Government and the Indian 
people are by no means what they ought to be, and that 
there undoubtedly prevails in our Eastern Empire a very 
serious amount of discontent and disaffection, which no 
Government, however well satisfied with itself and its 
policy, can safely afford to disregard. 

And the causes of this disaffection, to those who aie 
honest enough to look facts fairly in ..the face, are not far 
to seek. 

9 

I am not alluding now to those graver causes of dis¬ 
content, which are due to the fact, that India is so completely 
at the mercy of*the Home Government, and too often the 
victim of its convenience and politics. As, for instance, 
the maintaining in India of a vast military establishment, 
very far beyond India’s requirements, at a cost of many 
millions a year* simply because it is more convenient for 
the Home Governmfent to quarter this huge burden upon 
India, and make India pay the cost of it, than to 
charge it in the Budget against the English taxjJayer. 
Or, again, the denying to India, at her utmost need, the 
right to impose an import duty upon cottons, because 
the Ministry for the time being dare not run the risk 

8 
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of losing the Lancashire vote at the next election; 
or again, the putting India to the wicked expense and 
worry of that useless Opium Commission, merely to please 
a few well-meaning gentlemen, whose influence it was 
desirable to retain, * These, and many other wrongs of the 
same character, must be borne, I suppose, at the pleasure 
of the ruling power, and can only be remedied by some 
drastic reform in our system of government, such as Sir 
Auckland Colvin, to his lasting honour, has had the 
courage to advocate in his Aiticle in the Nineteenth 
Century. 

Let us only hope that the Commission of Enquiry, which 
was promised to India by the Secretary of State at the close 
of last Session, may be an honest , impartial , and searching 
enquiry; not a miserable mockery, like the so-called 
“ Finance Commission ” of 1886, but armed with powers 
which may serve to avert the ruin of India, and devise 
some means of preventing the recurrence of those national 
wrongs, which have sorely tended to bring about that 
ruin. 

No, the causes of discontent and disaffection to which I 
allude here, and to^which I especially invite the attention 
of my readers, are of a different character altogether ; they 
are, no doubt, less substantial, and might be far more 
easily remedied, but they are quite as exasperating, and 
often more calculated to alienate the confidence and respect 
of the people, than those which I have characterised as 
national wrongs. 

I allude to that arbitrary spirit, that utter want of 
sympathy and consideration, which “so often marks the 
conduct of the Government, and some of the higher Civilian 
officials, towards our Indian subjects; and by this I mean 
not only the rtiasses, but gentlemen of rank and position, 
both native and European* who do not happen to belong 
to the charmed Official circle. 
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Their privileges are invaded, their liberties infringed, their 
complaints disregarded, and even the decisions of their 
highest Courts of Justice set , at nought, with an apparent 
contempt for the feelings of the people, which, if practised 
upon a community less loyal and long suffering than we 
have in India, might be followed by very seiious results. 
And all this, strange to say, calmly and silently overlooked 
by that secret conclave at the India Office, whose apathy, 
I am afraid, can only be explained, by assuming that they 
do not disapprove, at any rate as strongly as they ought to 
do, of these high-handed proceedings. 

In England we cannot understand all this. We never 
experience it here and cannot appreciate its ill effects: but 
we have seen a few instances of it lately reported in the 
English papers, which may serve in some degree to explain 
my meaning. 

Take this one for an example. 

Of all the privileges, I believe, which Parliament has 
bestowed upon India, there is none more highly prized by 
the people than the right of Trial by Jury; and well they 
may prize it. The Police are notoriously corrupt and 
mendacious; the Magistrates too # t>ften inexperienced; 
and the Government, I am sorry to say, far too prone to 
put an undue pressure upon the Mofussil Judges to 
convict: so that the lives and liberties of innocent 
persons are often in great jeopardy; and the best safeguard 
they can have is an independent Jury, who know the 
crooked # ways of the police, and can see through their 
fraud and falsity. 

We may, therefore/ well conceive the intense feeling of 
indignation aroused in Bengal, when, without any proper 
warning or enquiry, the Government of India,' at the 
instance of the Lieutenant-Governor, virtually abolished, 
with one stroke of the pen, the system of Trial by Jury in 
that Province. 


8—2 
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If the Government, after due consideration, had found 
reason to suppose that the system was not working well, 
and had consulted the courts of law and public bodies who 
knew most about the question, and were most interested in 
it, and, after hearing their views, had decided in favour of 
the abolition, there might perhaps have been no reason to 
complain. But to deprive the people of this much valued 
privilege without giving them any opportunity of defending 
their rights, merely, I believe, because in certain State 
'prosecutions the Government had failed to procure a 
conviction, was naturally considered as a gross act of 
arbitrary injustice. 

Happily, however, an appeal tp Parliament and the 
Strong arm of the Secretary of State had the effect of 
restoring the right, and preventing what might otherwise 
have occasioned a somewhat serious outbreak. But the 
position in which the Government was thus placed was 
certainly not a dignified one, nor likely to improve their 
prestige in the estimation of the people. 

I cannot help thinking that Lord Lansdowne, when, in 
his farewell address before leaving India, he complained 
that the House of Commons was too prone to listen to 
Indian grievances, must have forgotten this little incident 
of Trial by Jury. 

I wonder where the public are to seek redress, when they 
are robbed of their rights in this arbitrary way, except by 
appealing to Parliament; and what use it would be for them 
to thunder ever so loudly at the door of that dark chamber 
in the India Office, if the ear of Parliament were not open 
to their complaints. 

Now I do not propose to multiply illustrations, though I 
am sorry to say they are only too abundant. I cannot do 
so without making, or seeming to make, personal attacks 
upon particular officials, which is very far from my wish or 
intention ; and still less is it my wish to attack the Civil 
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Service generally. I know well what a splendid hard- 
writing corps of public servants they are, and what 
difficulties they have to encounter, and I should like to see 
them more honoured and respected than some of them are at 
present. But what I do condemn is, that un-English, 
ungenerous spirit of arbitrary intolerance, which pervades 
more or less the whole official system in India, which is 
encouraged, instead of corrected, by some of the leading 
members of the service, and which I am quite satisfied is at 
the root of all the discontent, bitterness, and disaffection,* 
which all true friends of India so heartily deplore. 

But of all the many acts of injustice which have marked 
the conduct of the Government of India of late years, 
there is none in my opinion which can at all compare with 
their insolent treatment of the Indian National Congress. 
There is no subject, I consider, upon which the English 
press and the English public have been so cruelly and 
persistently misled by the Government party. 

As an illustration of the sort of spirit which animates 
them against the Congress, I would refer to an article 
written by Sir George Chesney, K.C.B., in the Nineteenth 
Century for June last. * 

Sir George Chesney, I need hardly say, is an Indian 
officer of high position. He has spent the better part of 
his life in the service of the Government, and lie was a 
member of the Viceregal Council from 1886 to 1891. 

He is moreover well known as the author of a work 
styled “ Indian Polity which has just gone through a third 
edition in’ the press. He is a staunch supporter of the 
Government of India,* and we may therefore, I presume, 
accept what he says in the Article to which I have alluded, 
as being substantially in accordance with Government 
views and principles. * 

If any of my readers have pot seen that Article, I invite 
them to lead it. It illustrates very forcibly the spirit of 
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intolerance fo which I have alluded, and I can hardly 
conceive anything more calculated to wound the feelings 
and excite the disaffection of a people keenly sensitive to 
ridicule and insult, than the tone and language in which 
they are spoken of in that Article. 

He describes the Indian people generally as absolutely 
unfit for free institutions; and if I understand him rightly, 
he would wish to deprive them, if he could, of those three 
great blessings, which we are taught to regard as the very 
elements of freedom—a free Press, a free Bar, and the right 
of publicly discussing their political views and opinions. 

But his attacks are more particularly directed against the 
“ Indian National Congress.” He holds it up in most 
contemptuous language to the ridicule and obloquy of 
the English people. He speaks of it as “ a class outside and 
“ apart from the people of India, properly so called; a body 
tf made up of pleaders in the Law Courts , ex-students from 
“ Government Colleges, and the class which works the Native 
“ Press." He derides their proceedings, insults their 
Chairmen, and winds up by saying: “ In fact the holders of 
“ these Congresses are a set of inept blundering political charlatans, 
“They have never made one useful or practical suggestion, but 
“ their proceedings, when not merely silly, are undoubtedly 
“ mischievous" 

Now I think I ought to say, before I proceed further, 
that so far as I am personally concerned, I am at least as 
strong a Tory as Sir George Chesney himself. I mention 
this, not because I am weak enough to suppose that anybody 
cares at all what my political views may be, but .merely to 
satisfy my readers, if I can, before I come to deal with the 
pith of my subject, that I am not at all "likely to take too 
Radical a view of the Indian situation, or to espouse the 
cause of the people against the Government, except for 
some very good reason. I went out to India in 1875, 
believing, as most Englishmen do, that our Government 
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there was a model of paternal rule, and I was most unwilling 
to come to any other conclusion, until the truth forced itself 
upon me with a weight which it was impossible to resist. 

Having said thus much, I will now deal with what seems 
to be the principal object of Sir George Chesney’s attack, 
namely, the National Congress, and I propose to consider: 

First, who the gentlemen are who compose the 
Congress; and, 

Secondly, what they have done to deserve Sir George 
Chesney’s obloquy and insults. 

1st. The Indian National Congress is a large, influential, 
and important assembly of earnest and patriotic gentlemen, 
who, since 1885, have at the close of each year met at one 
or other cf the large centres in India, such as Calcutta, 
Madras, or Bombay, to discuss their political views and 
opinions. 

They consist of delegates fiom every part of India, who 
are duly elected at a number of divisional headquarters. 
We are told that, at the Congress meeting in Allahabad, in 
the year 1888, fully three millions of men took a direct part 
in the election of these delegates, who, themselves numbered 
no fewer than 1,248. The constitution*>f this important body 
was thoroughly representative; it consisted of Princes, 
Rajahs, Nawabs, 54 members of noble families, Members of 
Council, honorary magistrates, chairmen and commissions 5 
of municipalities, Fellows of Cniversities, members of Local 
Boards, and professional men, such as engineers, merchants, 
bankers, journalists, landed proprietors, shopkeepers, clergy¬ 
men, priests, Professors of Colleges, Zemindars and others. 

I should also say^that they were thoroughfyrepresentative 
as regards religion, as well as their rank and profession. 

The Hindus, of wious castes, numbered ... 964 

The Mohammedans .222 

The Christians.38 

The Jains... ... ... ... • ... n 
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The numbers of each rank, profession and calling will be 
found in the printed Report of the proceedings of that 
Congress, published by Hamilton, Adams & Co., Paternoster 
Row, and I hope that some of my readers will care to 
study it. 

I have instanced this particular Report for three reasons— 

ist. Because the place where the Congress was held was 
Allahabad, an especially central position. 

2nd. Because the Report of that meeting gives the 
‘number, rank, &c., of the delegates more fully than any 
other which I am able to obtain. 

And 3rdly. Because at the time when this Congress was 
held, the Government had done their very utmost to dis¬ 
courage and put down the Congress movement, so that the 
meeting cannot be said to have been held under favour¬ 
able circumstances. 

Thus we see how utterly unfounded is the statement 
made by Sir George Chesney that the Congress is largely 
made up “ of pleaders in the Law Courts , of ex-students from the 
u Government Colleges , and the class which works the Native 
“ Press.” 

So far as Bengal is’concerned, I know it to be untrue. I 
am personally acquainted with several of these gentlemen. 
They have often been guests at my own house. I have met 
them constantly in the best native society in Calcutta, at 
Government House Levfees, and at Government House 
parties: and I should think that Sir George Chesney, 
although he may not have known them personally, must 
frequently have met them there himself. r 

It is also utteily untrue, that they %re t as Sir George 
Chesney would suggest, an isolated class. They are no 
more .isolated, than the members of the Carlton or the 
Reform or any ojher Club in London j and I m&y also say, 
that I know many native gentlemen of high rank and 
position, who,'although thoroughly favourable to its views, 
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have been deterred from taking as direct and open a part • 
in the Congress proceedings as they would have wished to 
do, by the determined jealous hostility which the Govern¬ 
ment have manifested towards the movement. 

2nd. And now, secondly, let us see what these gentlemen 
have done to deserve Sir George Chesney’s invective. 

He says that they are “ a set of inept blundering political 
“ charlatans; that they have never made one useful or practical 
“ suggestion , and that their proceedings , when not merely silly , 

“ are undoubtedly mischievous .” This is the language in, 

which the member for Oxford, a General in Her Majesty’s 
Army, and K.C.B., thinks fit to insult these gentlemen, 
who were only lately under his rule as one of the members 
of the Viceregal Council; and now, what have they done to 
deserve this choice invective ? 

I will tell you what they have done. They have dared to 
think for themselves : and not only for themselves, but for 
the millions of poor ignorant people, who compose our 
Indian Empire. They have been content to sacrifice their 
own interests, and to brave the displeasure of Govern¬ 
ment, in order to lend a helping hand to those poor 
people. * 

They have had the courage and the patriotism to 
denounce abuses, which have disgraced our Indian 
rule for years past; which have been condemned by 
public opinion in India and in England, and to which 
the Indian Government appear to cling with a tenacity 
which seems utterly inexplicable. They have dared to 
propose reforms which, despite the resistance of the 
Government, hayp been approved by Parliament, and to 
endeavour to stay that fearful amount of extravagance, 
which has been going on in India for years past, and has 
been the means, as some of our best and wisest counsellors 
consider, of bringing our Eastern Empire to the verge of 
Bankruptcy. • 
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This is what these good men have done to deserve the 
taunts and insults of the member for Oxford city, and the 
relentless persecution of the Government of India. 

And now, as to their never having made one useful or 
practical suggestion, and as to their proceedings, when not 
merely silly, being undoubtedly mischievous, I am afraid 
Sir George Chesney must be a little oblivious. 

What does he say to the Indian Councils Act of 1892 ? 

That was a reform, I take leave to say, entirely due to 
^the strenuous exertions of the Congress. It was proposed 
and carried at their very first meeting in 1885. They 
pressed it in vain upon the attention of the 
Government year after year, untif at last Mr. Gladstone 
yielded to their urgent solicitations, by passing the Act 
of 1892. 

It certainly is rather amusing under these circumstances, 
to find Sir George Chesney, in the last edition of his 
Indian Polity , actually modest enough to attempt to 
take credit to the Government of India for passing this 
measure, which they had been steadily resisting as long 
as they could, and which they were only obliged to take in 
hand at last, for tfye purpose of defeating , as far as 
possible, the moie liberal intentions of Parliament. 

As regards the Viceregal Council, I am sorry to say 
they have succeeded in reducing the intended reform almost 
to a dead letter. The Governnlent still have entirely their 
own way in the Council, and their officials are forced to 
vote for them, whether they will or no. Only witness the 
lamentable scene which occurred the other day at.Calcutta 
on the questionjaf the cotcon duties, when the whole of the 
non-official members voted against the Government, and 
some of the official members would hftve done the same, 
had th^y not been forced, like so many dummies, to obey 
the orders of the* Secretary of State. What a mockery 
to call this a Legislative Couritil! 
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Look again at the Resolution so strongly urged by the 
Congress from the very first in favour of the Separation of 
Executive and Judicial functions. It is almost impossible to 
conceive the injustice that has been worked in India by 
uniting these powers in the same official. The Govern¬ 
ment know this perfectly well; the Courts of Justice have 
urged it over and over again ; the whole of the non-official 
community in India abhors the present system ; and I am 
happy to say, that after a long struggle on the part of the 
Congress, two successive Secretaries of State (Lord Cross 
and Lord Kimberley) have, in the House of Lords, admitted 
its iniquity. But the Government still clings to the abuse. 

Then again, look at the following Resolutions of 
Congress:— 

1. Against the enormously increasing military expenditure, 
which Sir Auckland Colvin considers, in common with 
thousands of other good men, as the main cause of India’s 
distress. 

2. In favour of reform in the Police Administration, 
which, indeed, is most sorely needed. 

3. In favour of a Legislative Council for the Punjab. 

4. In favour of allowing prisoners ip warrant cases to be 
tried (if they wish it) at the Sessions. , 

5. In favour of Lord Northbrook’s motion in the House 
of Lords, for a strict enquiry into the Home charges. 

6. In favour of appointing "Barristers instead of Civilians 
to some of the District Judgeships. 

7. In favour of the establishment of military colleges in 
India; a resolution, which we were given to understand, 
was favourably considered by the Duke of Connaught. 

I do not enlarge uj 5 on these Resolutions, because the 
English public would hardly understand their merits ; but 
speaking for myself, I entirely approve them} and 
they have also been approved by thousands of well- 
informed, educated gentlemen, who, I take 4 leave to say, 
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with all respect to Sir George Chesney, know quite as 
much about their merits as Government officers. 

I quite admit there are other Resolutions, with which I 
disagree as strongly as Sir George Chesney; as for instance, 
the one in favour of simultaneous examinations in England 
and India for the Civil Service. If that were carried out, 
the English element in the service would be inevitably 
swamped in a very few years; and it would be absolutely 
impossible to carry on British rule in India without a 
competent staff of British officials to work it. 

But at the same time it seems hardly respectful to call 
the Congress leaders a set of “inept political charlatans ,” 
merely because they pass a Resolution which a majority 
in the House of Commons thinks proper to approve. 

Sir George also, I see, finds fault with the Congress, 
because in dealing with the poverty of the masses, he 
imagines that they have lost sight of the fact, that the 
Government has spent upwards of thirty millions of money 
during the last few years, in trying to cope with this 
difficulty. But here again he is mistaken. The Congress 
are only too mindful of these facts, and well they may be; 
because it is their money and the money of their fellow country¬ 
men which has been spent in this way; and they think, 
and so, I believe, do the great mass of intelligent people 
in India, that a large proportion of it has been utteily 
wasted, and that it might have been far more profitably 
applied in other ways, if the people (through the Pro¬ 
vincial Councils or otherwise) could have had some voice 
in its application. 

Now I wish.to say further, in conclusion, with regard to 
the Congress, that I defy any man to find fault with the 
perfect loyalty and respect to Her Majesty and the Ruling 
Power", with which its proceedings are conducted. I have 
studied them from time to time very carefully; I have 
never seen a oingle instance of any disloyal sentiment or 
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expression; and I invite Sir George Chesney or any one 
else to point out anything of the kind. 

It seems to me that, so far from being in any way 
objectionable, the Congress affords an open, honest, and 
loyal, means of making the views and wishes of the most 
intelligent section of the Indian people known to t the 
Government. We want no secret societies, no Nihilists or 
Socialists, either here or in India ; and I firmly believe that, 
if the Congress 01 any similar Institution had existed in 
f*vdia in the year 1857, we should never have experienced 
thi\horrors of the Indian Mutiny. 

K ovr Rulers in India, instead of trying to balance them¬ 
selves on a dangerous pinnacle of despotic intolerance, 
w&'jld oflly descend to a safer level, and invite the confidence 
and co-bfTeration of the people, I believe that they would 
find the task of Government far easier in India, than Lord 
Rosebery and his colleagues find it in the United Kingdom. 

And now, what shall we say with regard to the Native 
Press ? 

Sir George Chesney says it is seditious; that it foments 
disaffection against British Rule; and he would cramp its 
freedom by placing it under Government control. In other 
words, he would wish the Government *to take the law into 
their own hands, and prevent any criticism by the Press of 
any high-handed conduct on thepartof Government officials. 
I believe that any attempted coercion of this kind would be 
a most disastrous step. It was considered a very unwise 
measure in Lord Lytton’s time, and it would be far worse 
now. Wh?»t Sir George calls sedition I do not know. I 
can only say I read*Nafjve Papers myself week after week, 
and never see anything there at all approaching sedition, 
or even disloyalty or disrespect to English Rule. # 

What I *do find there, and what I rejoice to find, is 
thoroughly well deserved censure of the arbitrary conduct 
of many of {fie Government officials. I am ^afraid this is 
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exactly what the Government would wish to repress. I 
consider it a most wholesome and salutary means of bringing 
the misconduct of Government officers to the notice not 
only of the Indian public, but of the Courts of Justice. 
In many remote parts of the Indian Mofussil this action of 
the Press is literally the only means of bringing such 
offences to light, and of pieventing the most outrageous 
acts of petty tyranny. 

And now, lastly, one word more with regard to the Native 
pleaders. I think that Sir George Chesney does them great 
injustice and I suspect his knowledge of them and their 
doings is rather limited. They are now far better educated, 
and a very superior class of men, compared with what they 
were twenty years ago. There is, of course, great room for 
improvement, more especially in the more remote towns and 
villages; but they will improve, no doubt, as Solicitors 
have done in this country, with the march of civilization, 
and a stricter surveillance by the Courts in which they 
practise. As for depriving unfortunate prisoners, as 
Sir George Chesney would do, of the right of being 
defended by a professional pleader, it would be simply the 
grossest injustice. ^These poor men, as I have pointed out 
before, are constantly the victims of the fraud and falsehood 
of the Police ; and if accused persons in the Mofussil were 
left, without any professional assistance at all, to the tender 
mercies of an inexperienced Magistrate and an artful 
policeman, they would have absolutely no chance of 
obtaining justice. 

I am afraid that in the foregoing remarks I may have 
appeared to deal too personally wfth Sir George Chesney 
himself. I can assure my readers that this is very far from 
my intention. Sir George Chesney has been^ for years a 
very valuable and respected Government officer, and I have 
merely dealt with his Aitide in the Nineteenth Century as 
containing the views of a late member of the Viceroy's 
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Council, and a strong supporter and exponent of Government 
views and principles; and I have discussed them upon 
that footing. 

The spirit which he manifests throughout, and which I 
cannot too strongly deprecate, is orrly, I regret to say, a 
reflex of that which is manifesting itself more and more 
strongly amongst our leading officials; which has already 
worked an infinity of harm, and will, I feel sure, if persisted 
be the means of estranging more and more the respect 

^ »t «r t *»■ Jl ^ 

of the Natives and their confidence in the English Rule. 

Richard Garth. 


II.—THE GOVERNMENT OF INDIA, AND ITS 
REFORM THROUGH PARLIAMENTARY 
INSTITUTIONS. 

I. 

T 710 RTY years ago, a policy of ruthless spoliation, 
executed in India in violation alike of treaties and 
engagements and of all sense of' fairness and probity, 
resulted in the rebellion and mutinies of 1857-58, when 
many of our Indian provinces became the scene of anarchy, 
outrage and warfare, and JBritish supremacy, to use the 
words of the historian, “ trembled in the balance for 
upwards of a year.” Parliament then constituted a new 
form of government intended to secure greater protection 
for life a*nd property in India; and Her Gracious Majesty 
the Queen, speaking »in the name of the ^English nation, 
addressed a solemn Pioclamation to the Indian people, in 
which she said :—“%Ve hold ourselves bound to the natives 
** of our Indian territories by the same obligations of duty 
“ which bind us to all our other subjects, and those 
” obligations, by the blessing of Almighty God, we shall 
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u faithfully and conscientiously fulfil,*' This Royal promise 
was hailed throughout India as the inauguration of an* era 
of justice to all classes; and Professor Fawcett, when 
quoting the Proclamation in Parliament, said :—“ A more 
solemn promise thanks contained in these words was never 
given by a great nation. How has it been fulfilled?" 
This question suggests itself with still greater force and 
significance at the present time, in view of the critical state 
of things prevailing in India; and it is proposed, in the 
• following pages, to review the provisions which Parliament 
made for the better government of India, and to see how 
far the servants of the Crown, whose duty it has been to 
carry those provisions into effect, have faithfully and con¬ 
scientiously redeemed the pledge given by their Sovereign. 

Act 106 of 1858 provided that India was thenceforth to be 
governed in the name of the Queen by one of Her Majesty’s 
Principal Secretaries of State with the aid of a Council of 
competent persons appointed to hold office during good 
behaviour; and it was specially stipulated in that Act that 
no appropriation of Indian revenue should be made without 
the concurrence of the Council, and that, except for 
preventing and repelling actual invasion of our Indian 
possessions, the revenues of India should not, without the 
consent of both Houses of Parliament, be applicable to 
defray military operations carried on beyond the Indian 
frontier. 

Act 67 of 1861 provided that, for the better exercise of 
the power of making laws and regulations, the Governor- 
General should appoint, in addition to the ordinary and 
extraordinary members of his Council, a number of non- 
official persons who should be summoned to all the meetings 
held for the purpose of making laws aifd regulations. 

Act 104 of 1864 provided that High Courts of judicature 
should be established by Letters Patent under the Great 
Seal of the UTiited Kingdom; that the Judges of those 
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Courts should hold tlieir offices during Her Majesty's 
pleasure; that one-third of the Judges should be barristers 
of not less than five years’ standing; that each Court should 
have superintendence over all the Courts subject to its 
Appellate Jurisdiction, and issue rules for regulating the 
practice and proceedings of such subordinate Courts, with 
power to alter such rules from time to time. 

The spirit and intention of the above-mentioned statutes 
are alike unmistakeable. By Act 106 of 1858, requiring the 
Indian Secretary of State to consult his Council and to 
conform to its opinion in all matters involving the expendi¬ 
ture of Indian revenue, Parliament manifestly intended that 
the Secretary of State should not act arbitrarily, or under the 
influence of irresponsible advisers who might be interested 
in a misappropriation of the revenues of India. Further¬ 
more, the strict injunction against the application of Indian 
revenue to military operations beyond the Indian frontier, 
was most probably intended to restrain the influence of 
enthusiastic military advisers prone to urge foreign 
conquest, regardless of considerations of vital importance 
to the State; and it is by no means improbable that such 
injunction was specially intended to prevent military 
ventures in Afghanistan, such as had resulted so deplorably 
in 1838-42. 

By the Indian Councils Act, 1861, Parliament clearly 
intended that the laws to be enacted for India should 
result from the free deliberations both of experienced 
officials a$d of non-official persons competent to represent 
the wants and feelings of the people. It is therefore 
contrary to the spirit and intention of that Act, that the 
Official members of the Indian Legislature should be, as 
they actually are, prohibited from recording their votes in 
accordance with their convictions and their conscience, 
and directed to record them’ simply in obedience to the 
orders of the Secretary of State. It is likewise a violation 
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of the Indian Councils Act, 186^ that the Non-Official 
members of the Legislature should, whenever the Executive 
may desire it, be excluded from the Legislative Council, by 
its meeting being convened in the Himalaya mountains or 
in some other part of'lndia where the Non-Official members 
practically cannot attend. 

Lastly, by establishing High Courts in the Presidency 
towns, with Appellate jurisdiction and power of super- 
m vision and control over the other tribunals established 
in the same Presidency, Parliament evidently intended 
to secure the due administration of Justice and the 
supremacy of the Law throughout those Presidencies. 
That intention, however, has been flagrantly defeated, 
and the spirit of the Act deliberately violated, by the 
Executive using the Legislature for the illegal creation 
of Courts vested with excessive summary powers, from the 
decisions of which, under the spurious legislation enacted 
by the Government, an appeal to the High Court, in some 
cases does not lie, in others is effectually obstructed. 
The illegal conduct of the Secretary of State has 
been carried still further. Government servants have, 
in violation of Act ,104 of 1861, been appointed Judges 
of the High Courts, although they are, under special 
covenants, removable from their appointments as Judges, 
at the pleasure of the Government. The independence of 
the Crown Courts has thus been directly and flagrantly 
assailed by the Indian Secretary of State, and a condition 
of things subversive of Law and Justice is being established 
in India, such # as existed in England before the Revolution, 
and from which the people of Gre&t Britain and Ireland 
were relieved only by the expulsion of the Stuarts and by 
the ASt of Settlement, which is the main support of the 
British Constitution. 

It will thus seen that the Queen's solemn promise of 
equal justice to all her subjects, and the Acts of Parliaments 
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constituting the new regime for India which was inaugurated 
by Her Majesty’s proclamation, have been deliberately dis¬ 
regarded and openly violated by the Crown Minister 
intrusted with their fulfilment. Let us now review the 
results of this nefarious conduct. 

The Indian Exchequer is insolvent and on the brink of 
bankruptcy, the revenues of the country having been 
diverted from their legitimate purposes, and applied, in 
violation of the Act for the better government of India, to 
military operations beyond the Indian frontier. Oppressive 
taxes and illegal modes *t>f assessment and collection have 
created intense irritation, much suffering, and popular 
discontent throughout the length and breadth of the land. 
The Indian Legislature has been deprived of its Constitu¬ 
tional freedom of deliberation, and Bills have been enacted 
by the exercise of powers which Parliament never conferred 
on the Government of India. The Inferior tribunals of 
the country have been illegally withdrawn from the influence 
of the High Courts, and have, under the control of the 
Executive, been made the instruments of injustice, rapine 
and revenge. 

That this description of the state of things prevailing in 
India is not open to the charge of distortion, or even of 
exaggeration, may be seen at once from the public prints, 
English and vernacular, in *every province of the Indian 
Empire, and from the proceedings which, almost daily, 
disgrace the administration of Justice in the District Courts 
and the subordinate tribunals of the country. Instances of 
grave illegality and injustice, perpetrated through the 
instrumentality of those tribunals, have been exposed in the 
Law Magazine and Review during the last three years— 
instances of private J property being illegally seized and 
appropriated by the Indian Government, as in the K6t 
succession, the Sukrij Knar, the Sin^ampatti, the 
Bhaunandpur, the Jamalpore Doha, and other cases; of 

9—2 
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innocent men being sentenced to imprisonment, trans¬ 
portation or death, without a tittle of admissible evidence 
of their guilt, as in the Baladhun and Doba and numberless 
other cases; of highly respectable members of the com¬ 
munity being subjected to wanton insult and injury, with 
no other object than to render them submissive to the 
illegal pretensions and demands of the Executive, as in the 
case of Raja Surj Kant of Mymensing, a distinguished 
member of Indian Society and a benefactor of his country, 
•whose public services and honourable character were 
proclaimed by the Government itself. This gentleman 
nevertheless was criminally indicted and made to stand in 
the felons’ dock on a false charge of having neglected a 
municipal duty; and he was ultimately subjected to about 
100,000 Rs. of costs in order to appeal to the High Court 
and to prevent the full execution of the Revenue Collector’s 
cruel project against him. 

While the present Article is being written, the Dacca 
Prokash brings the report of two cases of grave misconduct 
on the part of Revenue Collectors vested with Judicial 
powers. The perversity exhibited in these instances would 
be incredible were it not that the conduct of Fiscal officers 
in ev^ry part of India is exhibiting the same disregard of 
both the Law and the dictates of Humanity and common 
fairness. Indeed, the fact that such conduct, instead of 
being reproved by the Government, is condoned and even 
encouraged, would indicate an intention to incite the people 
to open resistance, in order to create a plea for calling in 
the military and more speedily enforcing the illegal 
exactions of the Authorities. 

Of the two cases which have suggested the above 
remarks, in one, the Deputy-Collector of Dacca sentenced 
a man to imprisonment for three months on an entirely 
unsubstantiated charge; and when the sentence was 
quashed on appeal to the High Court, the order to release 
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the prisoner was kept back for a time as a defiance to that 
Court and a discouragement to similar appeals in future. 
In the other case, the same Revenue officer convicted a 
man, Thakurdas, on a false charge of theft, sentenced him 
to be whipped, and actually insisted on having the sentence 
executed, without waiting for the result of an appeal which 
had meanwhile been filed, and which resulted in the 
sentence being cancelled. The Native papers are loudly 
calling the attention of the community to the atrocious fact 
that an innocent man has been illegally subjected to a 
brutal and degrading ordeal, while the paternal British 
Government of India, who failed to protect him, withholds 
from him all means of obtaining redress. 

Then, as regards official spoliation, among the many 
instances which have recently come to light, the Forest 
Administration case reported in the Pioneer of 4th November 
last, is remarkable for the raid which Fiscal officers carried on 
in the lawless manner of soldiers raiding an enemy’s country, 
and for the perversity of the Deputy-Collector acting as 
Magistrate, who alleged that it was his duty to convict 
certain men charged with eluding'the Forest regulations of 
the Government, simply because the prosecution had been 
ordered by his superior officer, the Collector-Magistrate of 
the district. As the case is fully reported in the Pioneer , a 
paper well known for the correctness of the information to 
which it gives publicity, it may suffice here to quote the 
following passages from the speech of the counsel for the 
defence, which expose the unprincipled proceedings of those 
Indian Law Courts which are presided over by Revenue 
officers vested with Judicial power. 

“ I should like to get down on the record the opinion 
“ expressed by the Court yesterday that this Court had 
“ no concern whether the case is illegal or otherwise, 
“ inasmuch as prosecution had been ordered by the District 
“ Magistrate! This is very important as showing that the 
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u Court is not sitting as a Court of Justice, but merely as a 
“ subordinate Court bound to enforce the orders of the 
“ District Magistrate, whether they be legal or not! This 
** being admitted, the frame of mind in which the Court is 
“ trying the case, and its conception of its duties in the 
“ matter, reduce the trial into a farce. As the District 
“ Magistrate ordered the prosecution and is virtually the 
“ prosecutor, the Court, on its own showing, feels bound to 
f< convict, irrespective of the merits of the case! The 
“ Court also disallows the evidence tending to prove that 
“ the witness (the Deputy-Tehsildar) behaved illegally, on 
u the ground that the District Magistrate condoned the 
“ illegality. I wish to point out that two wrongs do not 
“ make a right. If the District Magistrate condoned the 
“ illegality of the Deputy-Tehsildar, he behaved illegally 
“ also, and that is no justification for this Court to carry 
“ the illegality one step further still. I would impress upon 
** the Court that it sits as an independent Court of Justice 
“ to protect the people from oppression, and not to uphold 

illegality simply because the District Magistrate has 
“ condoned it. The Court is sitting as an independent 
“ Court to see justice done, not to carry out the behests 
“ of any official, hcrwever exalted that official’s position 
“ may be. The highest, the holiest function of this 

“ Court—the function which casts a halo round a court 

• 

of justice and which secures for it the esteem and 
“ veneration of mankind—is to succour the oppressed from 
° the powerful hand of authority wrongfully and illegally 
4 * applied, not to make that hand more powerful and direful. 
'* This is a caye which would claim, the sympathies of the 
4t judicial and the impartial mind. Here we see a 
** Magistrate breaking through the safeguards with which 
M a benevolent ^Government has sought to *•secure the 
4t liberties of the people; illegally entering their houses, 
-** harrying thdm as if they were beasts who did not possess 
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“ an immortal sou! and the glorious privilege of a free , 
** manhood; piling illegality upon illegality, setting the 
'* orders of the Legislature and of the Government at 
11 defiance, equally with the liberties of the people; and 
** then coming into this Court for sanction of his illegal and 
“ infamous acts. I cannot believe that this Court has so 
“ poor a conception of its high and noble duties, privileges, 

“ and powers, as to hold that it must endorse this infamy 
“ and illegality simply because it believes that an officer of 
“ an exalted position has done so. There are broad rules 1 
“ for the guidance of the Court, which inculcate that its' 

“ duty is the vindication of justice, not the strengthening 
“ of the arm of power—particularly when that power is 
“ illegally applied. I call upon the Court to act fearlessly up 
“ to those broad rules, to enforce the ordinances of the law, 

“ not the behests of superior authority, and to give effect 
“ to the promise which His Excellency the Governor made 
“ to the people the other day during his tour, when he gave 
“ them his word as a nobleman and administrator and the 
“ ruler of a great dependency, that the magistrate would 
“ protect them from any rigorous application or straining of 
“ the Forest laws, and that if the Magistrate failed to do so, 

“ the particular case in which such failure occurred should 
“ be brought to his knowledge. In this case the liberty of the 
** subject has been violated, villages have been raided whole- 
“ sale, houses illegally entered, the very cots (bedsteads) of 
“ the people passed down from father to son fora generation, 

“ seized and confiscated, and a perfect reign of terror 
“ established throughout the district—and the heiuousness 
“ of these infamies has been aggravated by the fact that 
u the perpetratoriis a'Magistrate to whom "the administra- 
“ tion especially looks _ to protect the people from such 
“ oppres^on and afiuse of power. I call upon this Court 
“ not to allow the guilt of these proceedings to soil its 
“ dignity by countenancing such illegalities. These cases 
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“ have been born in illegality, nurtured in illegality, and it 
“ is now sought to mature them in illegality by getting this 
'* Court to accord to them its sanction and countenance.” 


II. 

Let us now review the results of the Indian administration 
exposed in the preceding portion of this Article, and see what 
measures would best serve to arrest the decline in the 
finances, to raise the administration of justice from its 
degraded condition, and to secure the country from similar 
evils in future. 

The situation is at once deplorable and dangerous. The 
finances have been declining for years, and are now in a 
most critical state. The depreciation which silver has 
undergone during the last quarter of a century has been a 
constant source of embarrassment and anxiety; and suc¬ 
cessive Finance ministers have warned our Government in 
impressive terms to prepare for a continued fall in the value 
of the silver rupee in its relation to the gold currency of 
the United Kingdom. The warning has been entirely 
neglected, and much of the present financial crisis is due 
to that neglect; but its chief and immediate cause is 
the inordinate growtji in the military expenditure of the 
Indian Government, as Sir Auckland Colvin conclusively 
demonstrated in the Nineteenth Century for October last. 
In whatever proportions, howeVer, various causes may have 
contributed to bring about the present situation, the 
startling fact stares us in the face that the excess of expen¬ 
diture over revenue and the raising of loans for the difference 
have become ordinary features in Indian Finance, and that 
the Indian Exchequer, under -such ominous conditions, is 
steadily drifting towards bankruptcy. It is equally startling 
to observe that, in this perilous situation, no economy is 
proposed, no earn'est and intelligent effort is made to avert 
the impending qrisis. This indifference on the part of the 
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Indian Government to a future both alarming and proximate, 
seems unaccountable except as a consequence of the vicious 
system of government imposed on India—a system under 
which the finances of the country are controlled by a 
Minister whose interest and responsibility in their safety 
are but remote and transient, being terminable any day with 
a change in the British Ministry; while interests of a 
permanent and most powerful nature—the interests of his 
party—impel him constantly to sacrifice the finances of India 
to ends which may strengthen and prolong the Cabinet of 
which he is a member; Under such conditions it would be 
unreasonable to look for any measure of substantial reform 
from the willing action of the Secretary of State, seeing 
that all «uch reform must necessarily strip him of the quasi- 
arbitrary power which he now wields. Indeed, it has long 
been evident that the Indian Secretary’s power must be 
both strictly defined and kept within the defined limits 
before any measure of reform can have the effect which it 
is intended to produce. 

It has often been said that the financial condition of a 
State faithfully represents the state of its administration. 
This proposition seems fully realised in India where the 
illegal exactions and the oppression of Fiscal officers are 
systematically condoned and upheld by tribunals presided 
over by Government servants, and where the reign of Law 
and Justice has virtually ceased in every province of the 
Empire. Agriculture, the staple industry of the country, 
prospered under the laws and regulations which obtained 
before the inauguration of the present regime. The system 
of periodically re-assessing the land tax, which prevails over 
a great part of India, hinders, it is true, the development of 
that industry, by allov'ing arbitrary enhancements at, each 
settlement-^a condition which discourages employment 
of capita! in the improvement of the soil by exposing the 
fruit of such capital to be absorbed in the enhancement at 
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the next settlement. The danger involved in this system 
is officially recorded in the history of the Bombay Presidency, 
where “ the over-estimate acted upon by our early collectors 
“drained the country of its agricultural capital, which 
“accounts for the t poverty and distress in which the 
“cultivating classes were subsequently plunged” (Deccan 
Riots Commission , C* 207, 1878, para. 33). Wiser counsels, 
however, prevailed later, and when the new settlements had 
to be made, about the year 1840, great moderation in the 
assessments was peremptorily enjoined in the following 
critical terms by Sir George Wingate, one of the most 
distinguished Revenue officers of the Presidency:—“No 
“ unnecessary reduction can injure the country, and the 
“ Government revenue can only suffer to the extent of such 
“ reduction. An error upon one side involves the inevitable 
^ ruin of the country; an error upon the other, some 
“ inconsiderable sacrifice of the finance of the State; and 
“ with such unequal stakes depending, can we hesitate as 
“to which should be given the preponderance?” The 
fruit borne by this policy of moderation is succinctly 
described in the following extract from the Report 
already cited:—“ The country gradually recovered under 
“ the new assessments, and the cultivation extended until 
“ all cultivable land was brought under the plough. 
“ Population and agricultural capital of all kinds increased 
“ steadily; and in 1862 began a period of extraordinary 
“ prosperity.” 

This prosperous condition of the people (which a wise 
Government would have striven to maintain, 9.S being the 
source of national wealth whence additional sources of 

e i 

revenue would accrue to the State) only excited the cupidity 
of the new Government of India, wjiose precarious tenure 
of office made it eager to grasp and use every financial 
advantage it could encompass, careless of a future in which 
it could feeF no strong interest, and entirely regardless of 
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the sacred character of its mission. Accordingly, in the 
new settlements made about the year 1870, the land tax 
was suddenly enhanced to a literally outrageous and cruel 
extent, the increase in many instances exceeding 100 per 
cent., and amounting on the whole to upwards of 60 per 
cent, beyond the previous demand. The injury and suffering 
inflicted by this policy of rapacity are but faintly depicted 
in the following paragraph of the Report already mentioned: 

The land settlements were enhanced between 1869 and 
“ 1872. From 1870 to 1874 there was a marked difficulty 
** in collecting the revenue, and the area of cultivation con- 
“ tracted at the same time.” Significant details, however, 
are found in the local reports, showing that in 1872-73 
10,880 acres of cultivated land in Surat, and 25,035 acres in 
Guzerat, were abandoned under the pressure of the new 
assessments; and that in 1874 there was a marked decrease 
in the revenue collected in the Northern Division of the 
Presidency, although an increase had been made in the 
rates; and a Minute of the Bombay Council records that 
** the Government had read with much concern the opinion 
“ expressed by the Collector of Sholapore as to the undue 
“ pressure of the revised rates, in consequence of which a 
“ large quantity of land had been put-up for sale in default 
11 of revenue, much of which found no purchasers.” Not¬ 
withstanding these disastrous effects of the oppressive 
assessments, thus brought to the knowledge of the Govern¬ 
ment by its own officers, the Authorities remained obdurate, 
and serious disturbances broke out in the Deccan, where a 
military force was employed against the people, for the 
collection of the enhanced tax. This calamitous course 
continued to be ruthlessly pursued, and evictions became 
so general that the quantity of arable land abandoned by 
the cultivators, in the surveyed districts alone, was returned 
at 2,238,272 acres in the Bombay Administration Report 
for 1877-78. 
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Meanwhile, a cultivator complained of the assessment 
a# his field exceeding greatly the limit of one-sixth of the 
gross produce prescribed in a standing Regulation of the 
Government. The District Judge, who was a Government 
servant, dismissed the plaint; but the cultivator obtained 
a decree in his favour on appeal to the High Court; where¬ 
upon the Government introduced a Bill in the Legislative 
Council, removing all revenue cases from the cognizance of 
the Civil Courts; and the following observation of the 
member in charge shows the extent to which illegal 
exactions were being enforced. Sir Barrow Ellis said : 
“ If every man be allowed to question in a Court of Law 
“ the incidence of the assessment on his field, the number 
“ of cases which might arise is likely to be overwhelming.” 
This Bill was passed in 1875 as the Bombay Revenue 
Jurisdiction Act, and conjointly with similar enactments 
relating to Northern India, it has deprived millions of 
British subjects of their Constitutional right of appeal to 
British Law Courts for redress and protection against 
illegal and oppressive exactions of the Executive. The 
enactment of those measures by the Indian Government, it 
is submitted, was ultra vires, seeing that they are in direct 
conflict with the provisions of Act 104 of 1861 of the 
British Parliament, by which power has specifically been 
conferred on the High Courts of India to control and 
regulate the subordinate tribunals in the Presidencies. 

The Land Tax in Bengal was fixed in perpetuity by certain 
Regulations enacted in 1793, with the express concurrence 
of the Crown and Parliament of Great Britain; and the 
effect of that measure on the prosperity of the country 
is briefly, but fully, stated in the following extract of an 
official report dated the 22nd June, 1883, and published in 
the Gazette of Jndia in the following October:—“ The 
“ Bengal of to-day offers a startling contrast to the Bengal 
“ of 1793 ; the wealth and prosperity of the country have 
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“ marvellously increased—increased beyond all precedent— 
" under the permanent settlement. A great portion of this 
“ increase is due to the zemindari body as a whole.'’ These 
beneficial results are the natural effect of the security given 
to private property, and of the confidence which the people 
reposed in the promises and intentions of their rulers. 
Capital and labour were freely bestowed in reclaiming the 
jun&Ie which covered the plains of Bengal; and although 
the tax on land amounted,,in 1793, to ten-elevenths of its 
rental—a burden which many proprietors were unable to 
bear, and which caused them to lose their estates under 
the stringent rules adopted for the punctual payment of 
the revenue—agricultural prosperity and national wealth 
steadily increased, opening out valuable and growing 
sources of revenue to the State. 

The prosperity, thus created under the protection of the 
Permanent Settlement Regulations, became an object of 
intense cupidity to the new rulers of India; and not only 
sophistry, but also official influence and pressure, were 
industriously employed for obtaining the co-operation of 
Indian officials in a repudiation of the pledges of 1793 and 
the appropriation of the wealth produced under their 
influence. A member of the Council for India, in reply to 
the proposal, said:—“ We have no standing ground in 
“ India except brute force, if we forfeit our character for 
(t truth ; ” and a high official in Bengal resigned his appoint¬ 
ment, rather than be a party to the violation of public faith 
so solemnly pledged by the nation. 

' In spite, however, of the many protests and remonstrances 
received from its own officers, as well as from the public, 
the Government pursued its unfair project and directed 
the Indian Legislature to enact a Bill imposing a ‘small 
additional burden on land in Bengal. "This tentative 
measure having led to no popular insurre9tion, further 
steps were taken in the same direction, and later it was 
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determined to give full effect to the intended confiscation, 
through a comprehensive legislative Act, abolishing all 
existing proprietary rights, and creating a class of middlemen 
charged with the payment of a scanty annuity to the actual 
proprietors, and empowered at the same time to rack rent 
the tenant farmers of the estates. The financial advantage 
looked for by the Government would then be able to be 
reaped simply by adequate taxation being imposed on the 
middlemen—a class who, not being a party to the Permanent 
Settlement, could not legally claim the exemption to which 
the proprietors of land in Bengal are entitled under the 
terms of that compact. 

Great ingenuity and no small amount of astuteness 
characterised the course adopted in the further prosecution 
of the project. A Bill was at first introduced with the sole 
avowed object of protecting the rights of tenants and of 
aiding landlords in the recovery of rent ; but it was soon 
afterwards replaced by a new Bill, on the plea that as the 
Rent law seemed to need amendment, it was advisable to 
deal with both subjects in one legislative enactment. This 
Second Bill, at the same time, entirely omitted to provide 
for the avowed objects of its predecessor, and, after under¬ 
going various alterations, was submitted for the opinions of 
the High Court and of a number of officials, whose duty 
it would be to carry out ifes provisions. The Bill was 
condemned by all those authorities as being based on a 
misapprehension of actual facts, as unjust to both the culti¬ 
vators and proprietors of land, and as impracticable, illegal 
and iniquitous. Nevertheless, the Bill was passed in March, 
1885, as the Bengal Tenancy Act , and "although ten years 
have since elapsed, its full execution seems impracticable, 
and but little progress has been made in the ^survey, and 
the Record of rights which is destined to supersede 
the ancient frights of the'proprietors. Meanwhile, the 
public mind" ill Bengal remains much disturbed and 
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subject to a personal prosecution for every act 

the Jimitof his ajitboritv. . ' ver J r a « exceeding 

for sale for default of revenue. These 
sales afford the Government opportunities, of which they 
Constantly avail themselves, for acquiring valuable estates 
at merely nominal prices. 

The following passage in the Preamble of Regulation II. 
of 1793, will show the direct conflict subsisting between the 
Regulations of that year (which are still on the statute book) 
and the Bengal Tenancy Act, and other Indian enactments, 
empowering Revenue officers to preside as judges in the Law 
Courts of the country. 

“ All questions between Government and the landholders 
“ respecting the assessment and collection of the public 
“ revenue, and disputed claims between the latter and their 
“ryots have hitherto been cognizable in the Couits of 
“ Maal Adawlut or Revenue Courts. The collectors of 
“ revenue preside in these Courts as judges, and an appeal 
“ ties from their decision to the Board of Revenue, and from 
“the decrees of that Board to the Governor-General in 
** Council in the department of revenue. The proprietors 
“ can never consider the privileges which have been conferred 
“ upon them as secure, while the Revenue officers are vested 
“ with those judicial powers. Exclusive of the objections 
“ arising to these Courts, from their irregular, summary, and 
“ often ex parte proceedings, and from the collectors being 
“ obliged to suspend their judicial functions whenever they 
“ interfere with their financial duties, it is obvious that, if the 


“ Regulations for assessing and collecting the public 

“ revenue are infringed, the Revenue officers themselves 

“ must be the aggressors, and that individuals who have 

* 

“ been wronged by them in one capacity can never hdpe to 
“ obtain redress from them in another, ’ Their financial 
“ occupations equally disqualify them for administering the 
“laws between the proprietors of land and*their tenants. 
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determined to give full effect to the intended confiscation, 
a comprehensive legislative Act, abolishing all 

. . .t. „ middlemen 

u desired improvements in agriculture can be expected to 

“ be effected. Government must divest itself of the power 

“ of infringing in its executive capacity, the rights and 

u privileges which, as exercising the legislative authority, 

“ it has conferred on the landholders. The Revenue officers 

‘‘ must be deprived of their judicial powers. All financial 

c “ claims of the public, when disputed under the Regulations, 

“ must be subjected to the cognizance of Courts of 

“Judicature superintended by judges who from their official 

“ situations and the nature of their trusts, shall not only 

“ be wholly uninterested in the result of their decisions, but 

“ bound to decide impartially between the public and the 

“ proprietors of land, and also between the latter and their 

“ tenants. The collectors of the revenue must not only be 

“ divested of the power of deciding upon their own acts, but 

“ rendered amenable for them to the Courts of Judicature, 

“ and collect the public dues, subject to a personal pro&e- 

“ cution for every exaction exceeding the amount which 

“ they are authorised to demand on behalf of the public, 

“ and for every deviation from the Regulations prescribed 

“ for the collection of it. No power will then exist in the 

“ country by which the rights vested in the landholders by 

“ the Regulations can be infringed or the value of landed 

“ property affected. M 

Reverting now to the question as to how India is to be 
extricated from her perilous situation, and sepured from 
similar dangers in the future, the first step which her 
recent history suggests is that the arbitrary power, the 
exercise of which has disorganised her finances and debased 
the administration of justice, should be abolished; that the 
legitimate powers of the Indian Secretary of State should 
be strictly defined, and that v the Minister himself should be 
made practictSly amenable to a Court of Justice, and be 
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subject to a personal prosecution for every act exceeding 
the limit of his authority. 

The second step should be to supply a want which has 
long been felt and is universally acknowledged—-the want 
of a wholesome influence over the Finance. Such an 
influence can be advantageously exercised only by men 
personally and permanently interested in the safety of the 
finances and the welfare of the country—qualifications in 
which the Secretary of State is manifestly deficient, while 
subordinate officials would lack the power necessary for the 
due exercise of the needed influence. In all civilised 
countries, this influence is exercised, more or less directly, 
by the taxpayers, who are undoubtedly the body of men 
permanently and most deeply interested in the safety of the 
finances and the welfare of the country. 

The system of government now followed in India, how¬ 
ever, precludes the taxpayers from the exercise of any 
influence in a matter of such vital impoitance to them. 
India has no Parliamentary institution where the wants and 
feelings of the people can, in a Constitutional and effective 
manner, be made known to their rulers and legislators—a 
condition of things which involves serious danger to the 
State, as all statesmen will doubtless admit. It is true that 
the Non-Official members of the Indian Legislative Council 
are theoretically considered ta discharge the duties which 
members of Parliament would( fulfil if a Parliament existed. 
But their insignificant numbeiK and the fact of their being 
selected by the Government, negative that theory. On the 
other hand, simply tp increase their number, st> as to allow 
them at all times to combine for a majority, might result in 
rendering the Government powerless for good, and in 
creating the* great peril which arises whep the supreme 
power in a State is vested in a sjngle Popular Assembly. 

In nearly every country an Upper House has been found 
absolutely necessary to prevent the decisions of a Parlia- 
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meat from being entirely the result of momentary passions 
and impulses, and to insure their being the conclusion 
arrived at after mature deliberation and calm reflection. 

The task of introducing a fair Parliamentary system in 
India will, doubtless, be difficult. The establishment of 
Parliaments in our Colonies presented many difficulties, 
especially in the Canadian Provinces, where the population 
consisted of different races, each deeply attached to 
* its traditional institutions, language, and religion. 
Parliamentary Government, however, rests on principles 
emanating from the nature of man, and applicable to 
the wants of communities, irrespective of climate and 
accidental circumstances. The Parliament of ^Canada, 
traced on these principles by Lord Durham in 1837, 
and subsequently brought into existence, appears to be 
satisfying the wants and legitimate aspirations of the 
people, and consolidating the British Dominion in 
North America. In the general absence of a local 
aristocracy, a Senate or Upper House had to be formed by 



recent history suggests is t and and value the gift, and to 
exercise of which has disor^ 4 of a Representative system of 
the administration of justice same time, a method should be 
legitimate powers of the I$P e proportion between the power 
be strictly defined, and that‘^ the financial burden which he 
made practically amenable t3 nd dangers which have arisen 
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in other countries from a neglect of the principle involved, 
may perhaps be lessened, if not entirely avoided, by the 
application of that principle to India. 

Sir Auckland Colvin, in his very instructive Article 
mentioned previously, lays particular stress on the fact 
that “ the root of our financial difficulties in India is the 
insufficient check exercised by the Financial Department"; 
and Sir David Barbour, in hi§ remarkable speech at the 
International Bimetallic Conference last spring, said : u The 
system of government in India is favourable to increase 
of expenditure and unfavourable to reduction of expen¬ 
diture." In short, there is a general consensus of opinion 
that the fevil from which India is suffering, can be remedied 
only by a wholesome influence being created, to control the 
administration of her finances. Sir Auckland Colvin does 
not believe that “ the time has come when the Indian 
expenditure can be controlled by an Indian Parliament "; 
and looks for a remedy to the Finance Minister exercising 
more influence in the Council of the Governor-General of 
India. It should, however, be remembered that the 
decisions of that Council are not final, but may be reversed 
by the Secretary of State, that is, by the very official who, 
disregarding the remonstrances of the Finance Minister and 
the Law member of the Vieeroy’s Council, insisted on 
adopting the increased scale of Military expenditure initiated 
in 1885, from which the existing financial difficulties of' 
India have arisen. 

• J. Dacosta. 
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III.—THE MATRIMONIAL CAUSES ACTS, AND 
ACCESS TO CHILDREN BY DIVORCED 
PARENTS. 

fTIHE question whether or no a divorced parent should 
be permitted access to his or her infant children is 
one of extreme Importance; and one for which, I venture to 
think, the English Law provides a mode of solution not 
altogether satisfactory." 

By the Matrimonial Causes Act of 1857, the Court is 
empowered to make such provision in the final dedree in a 
divorce suit, as it may deem just and proper, with respect 
to the custody of the children; and the Matrimonial 
Causes Act of 1859, recognising that such orders are, 
by their very nature, temporary and requiring to be altered 
with any change of circumstance, has widened these 
powers, and has enabled the Court, upon application, to 
make orders as to the custody of the children after the final 
decree. 

These statutes, then, give the Court the very widest 
discretion in dealing with the infant children of dissolved 
marriages; and, so far as the actual * l custody” of the 
children is concerned, no one can cavil at the course 
adopted by the Legislature ; for “ custody ” is a matter 
which can only be decided by the Judge in accordance with 
the exigencies of individual cases. But in defciding upon 
“ custody,” it need haidly be said, the Court has also to 
decide whether the divorced, and therefore (usually, though 
not Invariably) “ non-chosen ” parent shall be allowed 
access to the ^children, either immediately after the final 
decree, or a^ any subsequent period. 

But is this a question that should be left to Judicial 
discretion ? I venture to think not. 
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In the first place— as the cases shew—the Courts of first ' 
and second instance exercise their discretion with con¬ 
siderable severity; and it comes to this* that, in the absence 
of very exceptional circumstances, it is exceedingly difficult 
for a divorced father, and still more difficult for a divorced 
mother, ever again to get access to his, or her, infant 
children—and this, too, however blameless the wrongdoer’s 
subsequent life may be. 

Of course, a continuance of that immorality which led to 
the divorce should operate as^an effectual barto any access,, 
and the Court would be justified in repulsing, with very 
strong observations, any respondent who, at the date of the 
petition, was, for instance, still living in adultery. But the 
petitioning respondent who is usually repulsed is one who 
has made some expiation for the past offence by a period of 
blameless life; and the question which must present itself 
on every such occasion is this:—Are the inferior Courts 
justified in using their discretion in the way in which they 
uscfit? 

The House of Lords in the case of Symington Symington 
(2 H.L., Scotch App. 415) has given a precedent for very 
much greater leniency ; and the Judgments of their Lord- 
ships contain almost unanswerable .reasons for such a 
course. The case cited was a husband’s appeal against 
the Judgment of the First Division of the Court of 
Session, Scotland, whereby he had been found guilty 
of adultery under peculiarly base circumstances, and 
had been ordered to separate himself from his wife “ in 
all time coming ”: she being further granted alimony 
and custody of the children during their respective 
pupillarities. 

The House of Lords found that the appellant had been 

* w 

guilty of adultery, and therefore upheld the decree; but it 
reversed the decision of the Court below as to the custody 
of the children, and committed the sons to >the father and 
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the daughters to the mother. In giving Judgment, Earl 
CairnS, L.H.C., said: 

“ Crave as the offence in this case was, there appears to 
“ he no continuance of immorality. It is proved that the 
“husband is affectionately attached to the children and 
“has always been so. He is engaged in a profitable 
“ business. I cannot perceive that an order which should 
“ take from him the custody of his sons would be conducive 

“ to their future welfare.On both sides there 

“ ought to be a careful opportunity of access, so that none 
“ of the children may grow up without as full knowledge, 
“ and as full intercourse as the case will admit of, with both 
“ parents, in the hope that a curtain of oblivion will be 
“ drawn over all that has occurred.’* 

Lord Neaves was even more emphatic. “If we take a 
“ man’s children from him,” said his Lordship, “ we 
“ leave him a solitary being, and deprive him of the most 
“ powerful inducement to amendment of life. It is not 
“ that he has committed faults, but that he teaches, dr is 
“ likely to teach, evil to them, and to corrupt their morals, 
“ that can alone entitle us to interfere.” 

In the face of such humane and wise utterances as these, 
coming from so higl| a Judicial source, how can it fairly be 
maintained that the Judges of inferior tribunals have no 
choice but to keep shut the narrow road by which a 
wrongdoer may hope to recover some fragments of that of 
which a single false step, possibly bitterly regretted, may 
have deprived him ? 

But it may be contended that Symington v. Symington 
deals with a divorced father, and that, had the guilty party 
been the wife, a very different decision would have been 
come to. Granting that adultery in a woman is very much 
more'heinous than in a man, yet it* can hardly be urged 
that the guilty“wife should be denied “ the most powerful 
inducement to amendment "of life,” which is given to the 
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husband; or that, because she is a woman, she is more 
“ likely to teach evil to her children and to corrupt their 
morals; ” or, lastly, that " a curtain of oblivion ” is to be 
drawn only over such unhappy conjugal pasts as contain 
the husband’s lapses from the duties of married life. 

Another objection to the conclusions drawn in the 
present Article from the case of Symington v. Symington 
maybe made on the ground that the father had a profitable 
business, and that the House of Lords clearly felt that his 
sons would suffer in their material prospects were they to 
be removed from his custody. The explicit language of the 
various Judgments renders it idle to contend that this was 
the sole reason for the decision. 

That the advantage of the children—material or moral— 
should £>e the decisive factor in these cases, is right enough; 
and this, incidentally, is one of the reasons why it is usually 
much easier for a divorced father to keep up intercourse 
with the children than it is for a divorced mother. 

Bjttt this doctrine may be pushed too far. The divorced 
father may be, for instance, at the head of a very 
lucrative business. Although his crime was of the blackest 
description, yet his petition for custody will have a better 

chance of success than that of the father whose fault was 

* 

of a much more pardonable character, but who cannot 
offer his children the like material advantages. 

Besides, even if the possession of influence, or wealth, or 
a lucrative business may be justly held sufficient to incline 
the Courts to give a man custody of his sons, where he 
would not otherwise have had such custody; yet the 
advantages* of the children, which must be looked to in 
considering “ access,” fire of a very different kind. 

Here the question is of a much more subtle order. The 
Court has to ask itself whether or no it is to the interest of 

o 

the children to be cut off altogether from intercourse with 
their erring parent, and to be brought up in tjie belief that 
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fes or she is dead. But it may be doubted whether such 
it Course of absolute obliteration is, generally speaking, 
even possible—it would require that the offence and the 
Consequent separation should have taken place before the 
children had reached an age of understanding; and even 
then the gossip of neighbours or servants, if not their own 
minds, will lead them to ask significant questions, and think 
out distorted shapes of the truth for answers. However 
guarded such a household, however circumscribed its 
topics of conversation, the secret will find a means of entry, 
and come between the guardian parent and his children— 
endowing every burst of childish discontent with a character 
of unnatural bitterness, and rendering any interval of 
silence ominously significant. At the same time, the fault 
of the absent parent is exaggerated and magnified; the 
unremembered personality takes shape in the infant brain ; 
and the shape is usually a very terrible one. 

A set of papers, in a petition for access presented as long 
ago as 1880, is lying before me now. They contain a 
passage which will illustrate my meaning. A little girl of 
ten was asked whether she would know her mother were 
she to see her. “ Yes,” she answered, timidly; “ but I 
should be afraid of ^er.” 

We mortals are always ready to magnify the harm done 
to us by those nearest and dearest; the children go out 
into the world, and, in all likelihood, meet with their fair 
share of the knocks and disappointments which the world 
distributes so impartially. What is the result ? 

They put it down to their unhappy circumstances; and 
deem themselves handicapped by the offence of one parent, 
and possibly the selfishness of botlf- 

Let us look, for a moment, at the other side of the 
picture. The Court permits the erring, bqt repentant, 
parent to retaifl whatsoever control an intercourse of, say, 
two hours per month can glVe. The children, at least, will 
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now know the extent of the damage. Instead of the 
sinister, unseen figure, built up by brooding and rumour, to 
darken their lives and maim their enterprises, they discover 
that the divorced parent is a person of ordinary human 
weakness, though, perhaps, of more than ordinary human 
folly; and they learn that Society,—In its widest sense,— 
however severely it is bound to punish lapses from the 
marriage pact, yet does not deny a measure of rehabilita¬ 
tion to those who give the truest sign of repentance,— 
to wit, a reformation of life, or, at least, discontinuance of 
the adultery or immorality which formed the ground for the* 
divorce. Above all, they will find that in the main, public 
opinion is just and fair-minded, and that no man ever 
suffers in his chances of worldly success, or in the 
opinion of his neighbour because of his father’s sins f 
and that, as a matter of fact, he will gain greatly in the 
estimation of his friends if he proves himself a loving 
sympathiser for one who has undoubtedly wronged 
him, instead of permitting himself to be sequestered for 
ever from one of the authors of his being. Yet, such 
life-long sequestration is the only natural result of keeping 
infant children entirely apart from their divorced parents. 

Turning, lastly, to the principles of abstract Justice. Is 
the punishment to be never ending ? Public life affords 
innumerable instances of men, who, having offended, are 
allowed a fresh start in .life. Our private circles of 
acquaintance may supply us with many more. And it 
would indeed be a terrible thing if it were not so. 

But it may be urged, and with considerable force, that 
the offences which render a person liable to be divorced 
are such that the culprit is rightly condemned to lose his 
children’s society for the years which may intervene 
between the divorce and their majority. And furthermore, 
that, without such a penalty, a powerful deterrent to 
desertion, and cruelty, and even adultery, would be removed. 
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Granting this, for argument's sake, let us have this 
penalty embodied in a specific statute. At present it 
depends not on definite legislation, but on Judicial 
discretion; and, as drowning men proverbially catch at 
straws, this penalty cannot possibly be the deterrent which 
its advocates contend that it is. 

But if the penalty were embodied in a specific statute— 
would such a law be, ethically speaking, a just one? 
Examples drawn from foreign countries are always 
dangerous, especially when one is dealing with questions 
* of abstract principle; but I cannot refrain from quoting 
what the “Code Napoleon” has to say upon this subject:— 
u Quelle que soit la personne & laquelle les enfants seront 
M confids, les pere et m£re conserveront respectivement le 
droit de jpurveiller l’entretien et l’6ducation de leurs 
** enfants, et seront tenus d’y contribuer d proportion de 
** leurs facultSs.” (Bk. I., Tit. vi., c. iv., sec. 303.) 

Contrast this with the rule in the case of Handley v. 
Handley (L.R. [1891] P.D. 124):— 

** Where a decree for dissolution has been made on the 
“ ground of the adultery of the wife, and the infant children 
“ of the marriage have been given into the custody of the 
tf husband, the Court is not precluded from making an 
“ order giving the divorced wife access to them, but as a 
** general rule such an order will not be made.” 

Which of these two modes of treatment is the right one ? 
Surely the former, anc^ it is also the more merciful. Who 
can read the dicta in Symington v. Symington and yet say 
otherwise ? 

The following passages from M. Laurent’s valuable com- 
mentaiy on the “ Code Napoleon ” seem* to me to help my 
argument. 

In one place, he says :— 

“ Des enfant^ sont n£s du mariage; le fait de leur 
44 conception pendant le mariage leur a donn£ la Idgitimite, 
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44 le divorce ne peut la leur enlever; ils conservent done 
44 tons les droits des enfants legitimes contre leurs parents 
44 divorces, le droit d’dducation, le droit aux aliments, le 
“ droit de succession. Par la mdme raison, les parents 
“ divorces conservent la puissance paternelle sur leurs 
44 enfants, car ils ne cessent pas d’dtre pdre et mdre.” 

And again:— 

44 On demande si l’dpoux contre lequel le divorce est 
44 prononed perd la puissance paternelle. Nous sommes 
“ dtonnd de lire dans Zachariae que cet dpoux est considdrd 
41 comme mort; que, par suite, l’dpoux qui a obtenu le ’ 
44 divorce prend la tutelle des enfants. Comment 1’dpoux 
44 coupable serait-il considdrd comme mort, alors que la loi 
44 permet de lui confier les enfants ? Et s’il dtait mort, la loi 
44 pourraTt-elle dire qu’il conserve le droit de surveiller 
44 leur entretien et leur dducation ? . . . . il faudrait 

44 un texte plus que formel pour que 1’dpoux coupable fut 
44 considdrd comme mort, alors qu’en rdalitd il vit et que la 
44 loi lui reconnait des droits sur l’dducation de ses enfants’* 
—as the Law does in this country, provided he have a 
profitable business. 

And this brings me to the main purpose of my Paper. I 
venture to think that the right course is a middle one 
between the mildness of French Law* and the severity of 
our own. I would suggest a statute embodying provisions 
limiting the cessation of intercourse between divorced 
parents and infant children to a period not exceeding two 
years from the date of the final decree. The Court, of 
course, must feel satisfied that the petitioning respondent 
is leading* a blameless life, at any rate at the date of the 
petition, and any* return to immorality Subsequent to 
access being granted, should be sufficient grounds for its 
revocation. 


C. B. 
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IV.—STATE LABORATORIES AND THE FOOD 
PRODUCTS (ADULTERATION) COMMITTER. 

npHERE are matoy reasons why the deliberations of the 
Select Committee of the House of Commons, which 
sat last Spring and is to sit again in the coming session, to 
inquire into the adulteration of Food Products, will be of 
immense public interest. Any tampering with the purity of 
an article of food or drink affects first of all the public 
health, one of the first cares of the State. Secondarily, its 
effect is economic. The state of Agriculture in this country 
imperatively demands that the producers in the British Isles 
may be allowed, if it be possible, to supply the demands of 
their countrymen. The question is being considered by 
the Royal Commission on Agriculture, but it is one which 
equally concerns the Food Products Committee. If the 
foreigner can place upon the market a pure and wholesome 
food cheaper than the home farmer, then there is no cure 
by legislation, Thrift and Science are the only weapons; but 
if it be true, and we believe it is, that the victory of 
foreigners in our markets is largely due to systematic 
adulteration and sophistication, then the Food Products 
Committee have it in their power to stamp out those forms 
of abuse, which science has already discovered, and perhaps 
thereby help to bring prosperity to the tenant farmer. 
It is not within the range of practical legislation to 
solve these questions once and for all, since the ingenuity 
of man in these days of invention will discover new 
methods of adulteration and fraud, only to be dealt with 
from time to time by new statutes. A third reference 
to the Committee, and part of which the present writer 
purposes to consider in this Paper, is the administration 
and procedure under the ecristing Adulteration laws* The 
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Food and Drugs Acts have given rise to a proportionally 
large number of cases stated for the opinion of the High 
Court, and after the 20 years of trial, it has become 
appjffent that there should be new legislation, not 
only to ensure an equality of justice, for the con¬ 
victions are very anomalous, but also to simplify, improve, 
and economise the administration and procedure under 
these Acts. 

There are in the British Isles many classes of officials 
directly concerned with the inspection, analysis, and general 
care of what is intended or exposed for sale, sold, or imported 
for the drink and food of man. And indirectly the Legislature 
protectsihe public as purchasers of these articles by means 
of various enactments (a) connected with the healthy main¬ 
tenance and good order of bakeries, dairies, markets and 
slaughterhouses, (6) concerning the sale of horse flesh, the 
carrying on of noxious trades, the pollution of streams and 
the manufacture of beer and spirits, in each case appointing 
officials to parry out the provisions of these statutes. 
Sometimes the primary objects of such legislation may be 
concerned with the duty which the State feels towards the 
employed or with the exigencies of Stgite finance, but in all 
there is a secondary feature, with a view to which each law 
is in part framed, or which may arise as an unpremeditated 
consequence of the passing of such a law. Entirely distinct 
from all these statutes, usually classed as “ Public Health ” 
enactments, are those protecting the purchaser from fraud 
arising in, the weighing and measuring of any article, 
or from imposition by the use of false trade descriptions 
and marks. Under tlie former of these Acts a number of 
official Inspectors are appointed by the Local Authority, 
and unde# the Merchandise Marks Acts of 188?, 1891 
and 1894, the Boards of Trade and J Agriculture are 
empowered to prosecute, where the pubjic weal is at 
stake; there is, of course, nothing to prevent the" 
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CtSstoms officers from making use of these enactments 
at the port of entry. The ” Public Health Acts,” actually 
so called, codified the offences relating to the sale of 
Unsound food, and for their administration two classll of 
officials were called into existence. The Public Health 
Acts authorised the Urban, Rural, and Port Authorities to 
appoint Medical Officers of Health and Inspectors of 
.Nuisances, whose duties have been minutely defined and 
laid down by Orders of the Local Government Board.* * * § 
The Urban Authority may be either a Municipal Borough 
Council acting by virtue of the Local Government Act, 
1894,+ as an “ Urban District Council,” or an ** Urban 
District Council/’ not a Borough Council. The Rural 
Authority will henceforth be the “ Rural District Council.’’^ 
The Local Government Act, 1888, in confirming this 
system of decentralisation, also gave power to County 
Councils to appoint their own Medical Officer of Health; 
and it further enacted, subject to special leave to 
be obtained from the Local Government Board, that 
certain qualifications were necessary for anyone to hold 
the office of Medical Officer of Health in any county 
or county district. These qualifications are such as enable 
him to practice medicine and surgery, and where the 
population exceeds 50,000, an additional special diploma 
in Public Health is required.^ That special diploma 
is now only granted according to the Regulations of 


* These Orders bear date 23rd March, 1891. 

f 57 & 58 Viet., e* 73, § 17. - 

2 The following are the sections of the Public Health Act, 1875, authorising 
these bodies to appoint;— 

§ 189, 4 " Every Urban Authority shall from time to time appoint fit and 
proper persons,^ to be the medical officer of health . . . . 

inspector of nuisances.. 

J 190 (the gathers regards the Rural Authority). 

| Local Government Act, 1888 (51 & 3a Viet., c. 41, § 18). 



THE FOOD PRODUCTS (ADULTERATION) COMMITTEE. I47 

the General Medical Council issued in 1889. The nfext 
class-of officials came into existence by virtue of the 
Adulteration Acts, and they are of two kinds. There 
are The persons putting the Acts into motion by taking 
or buying samples, who may be any of those classes 
enumerated in the several different sections of those Acts.* 
The second set of officials are the analysts, upon whose 
certificates the prosecutions are undertaken. The samples 
to be examined prior to any prosecution are handed to the 
Public Analysts appointed under the several sections 
of the Adulteration Acts’,t subject to the amendment of 
the Local Government Act of 1888.t Their certificate 
is pritnd facie evidence, but may be attacked by the 
defence. 


* 38 & 39 Viet., c. 63, § 13, “ Any medical officer of health, inspector of 
nuisances, or inspector of weights and measures, or any inspector of a 
market, or any police constable under the direction or at the cost of 
the local authority appointing such officer, inspector or constable, or 
charged with the execution of the Act, may procure any sample of food or 

drugs.” Any of these officials may employ a deputy (Horder v. 

Scott, L.R. 5 Q.B.D. 552), 42 & 43 Viet., c. 30, § 3. These officers above- 
mentioned may procure a sample of milk at apy place in the course of 
delivery of the milk. 

f “ In the city of London and the liberties thereof, the Commissioners of 
' Sewers of the city of London and thejiberties thereof, and in all other parts of 
the metropolis, the vestries and district boards acting in execution of the Act 
for the better local management of the metropolis, the court of quarter sessions 
of every county, and the town council of every borough having a separate 
court of quarter sessions, or having under any general or local Act of Parlia¬ 
ment or otherwise a separate police establishment, may .... and shall 
.... appoint one or mqre persons possessing competvtt knowledge, skill 
and experience, as analysts of all articles of food and drugs sold within the said 

city, etc.but such appointments .... shall .... be 

subject to thj approval oAhe Local Government Board . . . (38 & 39 

Viet., c. 63, fro.) , 

t § 3. “ There shall be transferred tq,the council of each county, on and after 
the appointed day, the administrative business of the justices of the county in 
quarter sessions assembled; that is to say, all business done by the quarter 





J48 state laboratories and 

It is in the discretion of the Magistrate to have the 
sample also analysed by the Chemical Officers of the 


sessions, or any committee appointed by the quarter sessions, in respect of 
the several matters following, namely:— 

(ix.) The tables of fees to be taken by and the costs to be allowed to any 
inspector, analyst, or person holding any office in the county. ... 

(x.) The appointment, removal and determination of salaries of the . . . . 
public analysts .... 

§ 34. (c.) Such powers, duties, and liabilities of the court of quarter sessions 
c < or justices, as in the case of a county are transferred to the county council, 
shall be transferred to the council of the county borough, whether the same 
are vested in or attached to the court of quarter sessions, or justices of the 
borough, or of the county in which the borough is situate: . . . . 

§ 35. In the case of a quarter sessions borough (not being one of the 
boroughs named in the Third schedule to this Act) but containing, according to 
the census of 1881, a population of 10,000 or upwards, the following provisions 
shall, on and after the appointed day, apply :— 

(x.) Nothing in this Act Bhall transfer to the county council any power of 
the council of the borough as local authority under any Act, or (save as in 
this Act expressly mentioned) alter the powers, duties, liabilities of the council 
of the borough under the Municipal Corporations Act, 1882, but subject to the 
above provisions and to the savings hereinafter contained, the borough shall 
form part of the county for the purposes of this Act. . . . 

§ 38. Where a borough having a separate court of quarter sessions 
contained, according to the census of x88x, a population of less than 10,000, 
the following provisions sha r il after the appointed day apply ;— 

(a.) There shall be transferred to the county council the powers, duties, 
and liabilities of the council of the borough— 

(b.) as regards the appointment of analysts under the Acts relating to the 
sale of food and drugs.* 

§ 39. Where a borough, whether with or without a separate court of 
quarter sessions, contained, according to the census of x88z, a population of 
less than xo,ooo, then .... all powers, duties, and liabilities of the 
mayor, aldermen, and burgesses, or council of the borough, or the watch 
committee or the borough in relation— 

(&.) to the appointment of analysts under the Acts relating to the sale of 
foods and drugsf .... shall cease.” 

♦ 

* Analysts had up to this time been appointed by the councils of these boroughs under 
the Food and Drugs Act, 1873. By this section, this power as regards these smaller Borough 
Councils passes,subject to the provisos above,'to the County Council. 

t In boroughs not having any Quarter Sessions, there was power where there was a separate 
police force to appoint Analysts: the power ceases by this enactment. 
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Inland Revenue,* but the results of this analysis are in no 
* way binding upon the Magistrate, and the Somerset House 
Laboratory is not, therefore, one of appeal. Under the 
Agricultural Fertilizers and Feeding Stuffs Act, 1894,+ a 
different system is in vogue. The Local Authoiity, that is a 
County Council, or a County Borough, may appoint the 
District Analyst, whose ceitificate is primd facie evidence ; 
in case of dispute there is an Official Analyst of Appeal 
appointed by the Board of Agriculture, whose certificate 
may also be attacked by the defence, if the defence 
call the Analyst of Appeal. Under this Act, therefore, 
there is for the first time something in the nature of a 
district judicial system for analyses. There is also an 
Official Analyst apart from all these, appointed by any 
Court of Summary Jurisdiction, which Court may, under 
sect. 70 of the Public Health Act of 1875, if they see 
fit, cause any water complained of to be analysed 
at the cost of the Local Authority applying to them 
under that section. The Court will no doubt select 
the Public Analyst of the district, .but is not compelled 
to do so. Again, there are the Inland Revenue and 
Customs Analysts and Inspectors appointed by and under 
the control of the respective Commissioners, who have 
their own Laboratories. Their first duties are to prevent 
any fraud against the Revenue of the State, but 
almost equal in importance is their power to prevent 
the importation of adulterated and prohibited articles 


* “ The justices before whom any complaint may bq made or the 
Couit before whom any appeal may be heard, .... may, upon 
the request of either party, in their discretion, cause any article of food 
or drug to be sent to the# Commissioners of Inland Revenue, who shall 
thereupon direct the chemical officers of their department % . . . .to make 
the analysis, and give a certificate to a such justices of the result of the 
analysis.” (38 & 39 Viet., c. 63, § 22.) * 

t 56 & 57 Viet,, e. 56. 


II 
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and to see to the proper manufacture of certain classes 
, of goods. These Inspectors may condemn, seize, or* 
destroy particular kinds of merchandise under certain 
conditions, but under others the condemnation or 
destruction is dependent upon the Analyst’s evidence. 
Under the many Acts to which we have already alluded 
where the primary objects are, like Revenue Statutes, 
for other purposes than protecting the consumer con¬ 
cerning his food and drink, there are employed a 
host of Inspectors to see that they are properly 
administered. 

What the Inland Revenue Commissioners require as the 
qualifications of their Analysts we do not know. But we 
were lately told the nature of the qualifications expected 
of an Analyst whose appointment was submitted to them 
for their sanction under the Food and Drugs or Margarine 
Acts, when an official of the Local Government Board was 
examined before the Adulteration of Food Products Com¬ 
mittee, 1894. The following is an extract from his 
evidence :— 

“ Q. 194. Now, as to the qualification of the Analyst, can 
you give us any information as to what you require, and to 
whom the certificates are obtained from as to the qualifica¬ 
tion ?—A. No, no special requirement has been laid down, 
but I may say that although the Sale of Food and Drugs Act 
does not prescribe any special qualification for the Analyst, 
yet the Local Government Board have acted as if the 
requirement of the Act of 1872 was still in force, which 
provides specifically 1 that public Analysts shall be possessed 
of chemical, medical, and microscopieal knowledge ; ’ and 
the Board have expressed an opinion that the following is 
the evidence which local authorities 1 may properly require 
as to the candidate for the office leferred to possessing the 
requisite qualifications: (s.) Medical Knowledge. Proof 
that the applicant is registered under the Medical Acts 
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to practice as a medical man, or in default of this, prt>of 
that he has made a special study of the influence of adul¬ 
terations on health! (2) Chemical Knowledge. The 
production of diplomas or certificates given in respect of 
such knowledge or evidence that the applicant has been 
engaged and is proficient in chemical research. The 
following may be accepted as proofs of chemical knowledge : 

(a) To have published good matter on chemical subjects; 

(b) to have practised reputably as a chemist; (c) to have 
worked in a chemical laboratory as assistant for a suffi¬ 
cient length of time and at sufficiently refined work: ( d) to 
have good certificates which will stand the test of inquiry ; 
and (e) to have passed some of the higher examinations, 
especially of late years. Then, with regard to microscopical 
knowledge, proof that the applicant has been engaged in 
microscopical investigations and is proficient in the use of 
the microscope. This is, geneially speaking, what is 
required.” 

Comparing, then, this system with those of other 
countries, we find that in France, in the year 1790, the 
watching over the sale of wholesome provisions by good 
weight and measure was placed in the hands of the Local 
Police, Municipal or Rural, and in the following year their 
duties were extended to the supervision of the retail of these 
articles in cafes and other public places, the local authorities 
being empowered to appoint, as Commissaries of Police, 
experts in the examination of provisions and drugs. These 
administrative arrangements were re-enacted in 1884, when 
the Municipal or Rural Police were made subject to the 
control of the MaJror*of the Commune, bih under the 
supreme control of the Prefect of the Department, who has 
power to carry out an^ measure which he may deem necessary 
for the health of any commune, when such •commune fails to 
take proper measures. In Paris, the Piejfect of Police 
assumes the absolute control of the Municipal Police. The 
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Communal Council and its Mayor seem to correspond to 
our Parish and District Councils, and the Council of the 
Department to our County Council, but the systems of 
Local Government, so widely different, perhaps do not 
admit of comparison. Whereas, in England, the Local 
Government Board has been evolved by the local insti¬ 
tutions, in France, every authority is an organ of one great 
centralized body, synonymous with the name of Paris. That 
the former system has the disadvantages and drawbacks of 
' decentralization, although immensely inferior to those of a 
too great centralization is only too evident to the student of 
comparative Local Government. Local Government which 
is not political is everywhere in England the most efficient, 
the voice of the Central Authority is more often than not the 
voice of the politician; has not one of the evils of Irish 
Government always been considered as due to an over¬ 
centralization ? In Paris, the Prefect of Police, acting as 
does the Mayor in other Municipalities, under the laws we 
have already quoted, whereby the sale of wholesome pro¬ 
visions is the special care of the Municipal Police, has 
established a Laboratory, which has been working since 
October, 1878, and been open to the public since 
1881. As each sample is brought to the Laboratory, 
a clerk records in a day-book the nature of the 
sample, the date, the namei of the depot from which it 
comes, the name and address of the person who brings 
it, and the name and address of the sender. From this 
day-book the clerk tea* s off a check, on which he writes 
the same particulars and also the date when the com¬ 
plainant is fo call again. There Are 2*0 expert-inspectors, 
of whom 10 are Police-commissaries, and they divide among 
them «for inspection the districts of Paris. TJiey visit all 
mTarkets, shops*and.suchlike places, taking samples, and, 
where they discover any fdods undoubtedly bad, destroy 
them there and then; when they take a sample away, they 
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draw up a minute* on the spot, and divide such sample in 
two ; it is then initialed and sealed by the owner and 
Inspector. One portion of the sample goes to the 
Municipal Laboratory, and the other is kept at the Police 
Depot in case any difficulty arises. We noticed that when 
the sample was first taken to the Laboratory, certain entries 
were made in the day-book, and besides the check given to 
the depositor, another check is taken off the counterfoil and 
is attached to the sample; on this check is written merely 
the number of the sample and its nature. • 

In the Laboratory itself the analysts are divided into 
classes, and each class performs only its own special branch 
of work. Thus some are tasters, others milk analysts, and 
so forth. The result of the analysis is recorded on a 


*Prefecture of Police. 
Central Office. 
Chemical Laboratory. 
No. of sample, 

No. of report, 

Minute of the day 
of 

Sample seized the 
day of , 

At Mr, , 

residing at 


Ripublique Franfaise, 

The day of we, the Commissary of Police 

and Expei t Inspectors attache! to the Chemical 

Laboratory of the Prefecture of Police paid a visit in 
accordance with instructions to , 

residing at , and having announced 

the object of our visif, we examined the articles offered 
for sale and took samples as follows:— 

{Nature, et<^, of samples.) 

In the presence of M, we divided the samples 

in 2 parts, and we enclosed and Bealed them in 

, with labels bearing the number , signed 
by M. and ourselves. M. answered 

all our questions. 

(Here follow names, etc., of person visited.) 


Parts, 

Paris, the day 
of 

We have d?&wn up this minute to be forwarded to the Prefect of Police, 
and it has been signed (or not, as the case may be) Jby M.* 
after reading it. • 

Signature of person visited . Signature of Inspectors 
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regulation form, and is attached to the original check on 
the sample and re-forwarded to the office of the Laboratory. 
When the depositor of the sample is not an Inspector, 
these two papers are attached to the original record and 
forwarded to the complainant. When the analysis is of a 
sample seized by the Inspector, it is copied in duplicate, 
and one copy fot warded to the Ministry of the Interior (our 
Home Office). The public have a right to ask for either a 
qualitative analysis, for which they pay nothing, or a 
, quantitative, the tariff of which varies. 

There is still in force in France a law of the First 
Republic (22 Germinal, An XI.) by which the Government 
may establish Committees of savants, Chambers ofCommerce, 
etc., whose duty it is to study any questions concerning 
public health and adulteration of food put before them by the 
Minister in office. In 1884 a Central Committee of Public 
Health, sitting in Paris, was constituted, which absorbed 
the functions of a consulting body concerned with the 
Municipal and Departmental Laboratories. This body does 
not take any active part in the administration of the law, it 
is merely advisory; it draws up minutes, and perhaps drafts 
Bills to be laid before the Council of State. Some of its 
functions are to advise as to :— 

(1) The duties of the Police in regard to Medical and 
Pharmaceutical matters. 

(2) To indicate to the Government upon what questions 
the advice of the Academy of Medicine should be sought. 

(3) To advise as to the quality of foods and drinks. 

(4) To advise upon the reports from the Departmental 
and Municipal Laboratories or authorities. 

(5) To report upon the methods of analysis to be used. 

(6.)^To report generally upon all % technical matters. 

Besides this consulting committee of Public Health, there 
exist, in each arrondissement, ^committees of Public Health, 
who advise the local authorities. The arrondissement, 
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presided over by the Sub-prefect, and the Council of the 
Arrondissement , are in no way comparable to our District 
Council, the Sub-prefect being chiefly an adjutant to the 
Prefect and the Council, a deliberating and advising body. 
By many it is considered a useless. portion of French 
local administration. 

When a prosecution is instituted in regard to the 
adulteration of any article, the defence may of course 
attack the Public Analyst’s certificate, and give evidence of 
their own to support their .view. The Court may order a 
special analysis to be made by any person it may select. 
The legal theory in regard to experts in France is that the 
results of the expert’s experiment should be presented in 
such a Way as to enable the defence to discuss the 
deductions from the set of facts which the expert chemist 
proves. Thus, it has been held that the Couit ought to 
adjourn the case for the results of further experiments, 
where it is manifest that the facts certified do not 
sufficiently uphold the conclusion pleaded for by the 
prosecution. The whole function of the chemist-expert 
was well discussed in a case -at Montpellier (March 
20th, 1891), where the chemist refused to give evidence 
as to his method of analysis. As regards Customs 
and Imports the procedure is different, for there exists a 
list of chemists selected by the Government, who report 
upon any import in consultation with a commeicial man 
appointed by the Customs and another appointed by the 
defence. Where the two commercial men disagree, the 
decision of the Government chemist-expert is final. 

Under the Frenph Fertilizers Act of 1888^^ a supple¬ 
mentary decree of 1889, where a sample of manure is taken 
by agreement between the paities, the parties may mutually 
agree upon a chemist-expert, chosen from a list drawn up 
by the Government; but wtyere an official samples, the 
chemist is chosen by the local authority*. If now the 
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vendor disputes the certificate of the chemist, the Judge of 
till tribunal before whom the prosecution takes place selects 
another expert from the same list. His certificate may be 
attacked, but the Courts will regard it rather in the nature 
of a certificate of appeal, and the reading of the facts, which, 
he proves, would probably be the point to which discussion 
would be diiected. Under the Act the methods of 
analysis are laid down by decree. 

in Belgium a different system is in vogue. In that 
country there are State Laboratories and Civil Labor¬ 
atories over which the State exercises control, and which 
do the Government work. The State Laboratories are 
under the control of a Central Board, who likewise inspect 
the affiliated Laboratories. This Central Board meets and 
examines into any questions brought before it by the 
Government of the day, and its duties are also to (1) con¬ 
sider agreements between the Trade and the Manu¬ 
facturer ; (2) regulate the tariff for analysis; (3) select 
provincial non-State Laboratories for affiliation. Each 
State Laboratory is under the control of five delegates, 
one of whom is nominated by the Central Board, one by the 
Central Medical Board, one by the Provincial Charriber of 
Agiiculture, and twp by the Government. The Director 
and staff are selected for four years, and the highest salary 
varies from £140 to £180 a year, inclusive of allowances. 
The affiliated Laboratories are subjected to periodical 
inspections, and must be fitted up with apparatus as 
detailed in the Government order of 23rd June, 1891. 
These Laboratories, State and affiliated, have to analyse all 
food, drinks, drugs, manures, feeding stuffs for cattle, and 
agricultural produce. The tariff o‘f prices, unless there 
is a special contract, as is allowed in the cases of Com- 
munes/is fixed by a decree of 23rd June, 1891. * 

Generally speftking the calculation of a density costs 
iod., any single analysis is. 8d., any rather difficult 
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one 4s. 2d., and a minute bacteriological microsc9pic 
examination 16s. 8d. 

Another example of an entirely different system may be 
taken from the evidence given by one of the witnesses 
before the Parliamentary Committee .of 1894, who brought 
to the notice of the members the Dairy Bureau, as it exists 
iu the State of Massachusetts, U.S.A. 

“ In the State of Massachusetts a law creating a Dairy 
Bureau went into effect on the 1st September, 1891. 
According to the provisions *of this law, the bureau in* 
question is placed under the control and direction of the 
State Board of Agriculture, and its particular duties are 
defined as follows :—To investigate all dairy products and 
imitation dairy products bought or sold within the Common¬ 
wealth. To enforce all laws for the manufacture, transfer 
or sale of all dairy products, and all imitation dairy 
products within the Commonwealth, with all powers 
needed for the same. To investigate all methods of 
butter and cheese making in cheese factories or 
creameries, and to disseminate such information as shall 
be of service in producing a more-uniform dairy product of 
higher grade and better quality. The law gives the bureau 
authority to enforce all the laws relating to dairy products ; 
but up to the present it has been only able to deal with the 
regulations respecting oleomargarine. These regulations 
are briefly as follows:—(1) Requirements for branding 
boxes and tubs, and for marking wrapping-paper, with a 
penalty for false marking or branding; (2) a prohibition of 
the use of the word * dairy ’ or * creamery ’ on any tub or 
package; (3) a requirement for licensing dea^prs and con¬ 
veyors ; (4) a penalty for selling oleomargarine as butter; 
(5) requirements for signs on stoies and waggons j (0) a 
prohibition of its sale at hotels and restaurants without 
notice; (7) a prohibition of # the sale of any imitation of 
yellow butter. It appears from the * Report of the Dairy 
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Bureau of the Massachusetts Board of Agriculture for the 
year 1892/ that, in enforcing these laws, the greatest number 
of actions that have been brought by the bureau have been 
against sellers of an imitation of yellow butter. All these 
actions have been stubbornly contested. Notwithstanding 
the opposition that has been encountered, the legislation 
under which the bureau has acted has apparently been 
of much value in preventing dishonest practices and in 
restricting the sale of oleomargarine, which compound has 
‘been characterised by the Sufneme Court of Massachusetts 
as a deceptive substance, and one designedly made for the 
purpose of being passed off for something different from 
what it is. The bureau also pays great attention to the 
milk supply, and works in harmony with the boards t)f health 
and the milk inspectors in the various cities of the State.” 

From the evidence given before the Committee of the 
House of Commons in the Spring of last year, and issued in 
an interim report in 1894, i* appears that the systems in the 
United Kingdom, under which samples are taken, analyses 
are checked and the statutory arrangements in regard to 
the Analysts’ evidence, are alike unsatisfactory. So far as 
the Inspectors of Nuisances and Medical Officers of Health 
are concerned, it is believed that the Local Authorities as a 
whole find the Public Health Acts workable, but in the case,, 
of the Adulteration Acts there is much that might be 
improved. In the fust place it is asserted that the local 
Inspectors are too well known in their districts, and that 
consequently it is sometimes impossible for them to procure 
samples of the adulteiatcd articles known to be supplied to 
the public ; in the second place, it i% to Jbe presumed by the 
examination of the quaiterly returns that some districts are 
far more closely woikcd by their Injectors than others, 
that consequently the Local Authorities are pethaps often 
largely composed of the vesy men who retail the various 
kinds of foo<fs and diugs. Not only do the Food and 
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Drugs and Margarine Acts hit the dishonest, but also the 
honest tradesmen ; these latter can only protect themselves 
by obtaining a warranty with each consignment of 
merchandise. The Courts have luckily only allowed the 
retailer to escape punishment where he can produce a 
full and clear statement from the wholesale merchant who 
supplied him with the goods actually sold as pure. 

It can be readily imagined that the most honest trades¬ 
man who is prosecuted for selling a bad article, even 
although he is perfectly inno'cent, dislikes not only the * 
process and expense of Jhaving to prove his honesty, but 
that he shuns still more the public exposure of a prosecu¬ 
tion, which must ultimately do his trade a permanent injury. 
It would foe more than human to expect Borough Councils, 
composed of these tradesmen, to leave no stone unturned 
to discover and punish adulteration in all its varied forms 
by actively enforcing the Inspectors’ duties. Nowheie has 
it been asserted that the Local Authorities have not 
appointed efficient Inspectors, or that the Inspectors 
have failed in their duties, and witnesses examined before 
the Committee have suggested that these difficulties may 
be removed by the employment of Travelling Inspectors 
under the direction of the Local Government Board. These 
officials would be sent to any particular district which the 
Local Government Board might suspect of being insufficiently 
worked, and the cost so incurred would fall upon the Local 
Authority. 

Then as to the analytic system. The appointments 
are good, the Analysts are everywhere considered efficient 
and thoroughly able. to carry out their^yduties, but 
it is urged that the statutory form of their evidence is 
not satisfactory. 1^ the first place their certificate .is not 
received exactly on the footing of expert evidence; it is merely 
to testify to facts where the case is not one of adulteration, 
and where it is a case of adulteration the Analyst is only 
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pejmitted to record certain observations as laid down in a 
note to the certificate. An observation of fact other than 
these renders the certificate invalid.* 

When called as witnesses, they may, of course, give any 
evidence which the prosecution or defence desires. As the 
Local Government Board or Board of Agriculture issue no 
legal regulations as to the manner in which the analysis is 
to be conducted, or as to what is to be considered a pure 
or an impure article (except in the case of spirits), not only 
do Analysts' certificates so'metimes differ, but upon the 
same certificates the Magistrates sometimes convict and 
sometimes do not. The defence may always contest the 
correctness of the Public Analyst's analysis, and by calling 
other Analyst^ it may give a counter-expert opinidn. There 
is by way of quasi-analytic appeal the curious section by 
which the Magistrate, for his own personal satisfaction, 
may, before he decides a case, have a portion of the sample 
analysed by the Government Laboratory at Someiset 
House. From all sides the Magistrates have complained 
that the Somerset House Certificate, which, by the way is 
perhaps not evidence, is most unsatisfactory. And how can it 
be otherwise? The Somerset House Analysts are not superior 
in point of training or notoriety to many of the Public 
Analysts, and the difficulties which arise in the analysis of 
articles which do not keep are immense. Take butter for 
example. The difference between butter and butter 
substitutes is in the percentage of soluble acids present in 
the former, which become less and less as the butter is 
kept. A time allowance is made by the Somerset House 
Authorities^ and necessarily, bqcauce how otherwise 
could they give any satisfactory analysis ? And such an 
allowance is, of course, generously % made towards the 
defendant. The results arrive into the halids of the 


**Bak».well v, Davis, L.R. [1894] 1 Q.B. 296. 
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Magistrate, the District Analyst is put absolutely in the 
wrong—Government Analysts have differed, and the case is 
dismissed. 

Sometimes there is a slight variation in this course of 
events when the Somerset House Authorities, after the 
lapse of a few days, intimate that the condition of the 
sample renders analysis impossible. 

How unfortunate is this procedure, for not only is 

discredit cast upon the Loqal Analyst, and wholly un- 

• * 

wairantably, but also upon scientific evidence in general, 
and for what reason ? For no reason at all, because the 
Somerset House Certificate is of no greater legal weight 
(even if evidence, for this is a moot point) than that of the 
local Public Analyst. It is not a certificate of appeal. 
Under the Adulteration of Manures Act the system is, as 
we have seen, slightly different, but as there have been few, 
if any, prosecutions under the Act, we cannot say how it 
works. Of this we may be certain that the certificate of 
the Analyst of Appeal will be contested by the defence as 
far as possible, and there is nothing which will give more 
weight to that certificate than would be given to the 
analysis of many well-known agricultural chemists. And 
this is not because the presiding chemist at Somerset 
House is not as good a chemist as any in England, but 
because it is only the evidence of one chemist against 
another. Does the French system meet any of the 
difficulties of which we have made mention ? In France 
there is at # all events more finality about the analysis of the 
expert appointed by the Court, for when a referee chemist 
is appointed, the* Court does rely upon Tfie facts to 
which he testifies. Under the French Manure Adulter¬ 
ation Act^much hsfe been done to obviate unnecessary 
expense, and a great deal is to be said for the system. Out 
of a long list of eminent specialists, the litigants ought to 
at least find one upon whom they can mutually agree for 
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the analysis of their article, and then if the analysis is 
disputed j the Court, in selecting another, will probably have 
no difficulty, because the methods of analysis are laid 
doWn, and manures are not very perishable articles. 
But is!not the Belgian system more logical? It seems 
to the present writer that, after all, the placing of 
thef laboratories under the control of a Central Committee 
chosen from the most eminent chemists of the country, 
arid of each Laboratory or affiliated Laboratory under 
k the control of a Board should ensure something like a 
cdmplete and harmonious system. It is evident that the 
methods thus adopted can be regulated by no one individual, 
and that there will be little room for idiosyncrasies. There 
ought under such a system to be uniformity of chemical 
results.* It may be urged that in England, where each 
can carry out his analysis as he pleases, there will surely be 
given fesults which check each other and minimise the 
opportunity of an unfair conviction, but to that it may be 
answered that it is much better for the vendor to know 
what methods of analysis he has to meet. And as regards 
the checking of one Analyst’s results by another’s, the 
difficulty would be got over by making it obligatory for the 
District Analyst and the Analyst of Appeal to conduct their 
experiments in duplicate. If, again, it be said those 
methods may permit him to fraudulently carry on his trade 
by discovering some trick, then with a Central Board for 
all Laboratories and a Local Board to each Laboratory, it 
can be urged, it will be a curious thing if such a fraud can 
be carried on for long. Of course, in Belgium,*the Public 
Analyst's evWence may he attacked 4>y fhe defence, but any 

* And not only uniformity of chemical results'but of administration. At 
present in England as manufacturer may be lined for selling vinegar which is 
not malt vinegar, but he will be obligdB to pay duty on alt vinegar, of whatso¬ 
ever kind, which he manufactures, 
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Court will pay great respect to an analysis coming from 
a Laboratory under such a system. 

If, then, any system be devised by which the facts 
proved by the Public Analyst, confirmed by the Analyst of 
Appeal, are taken by the Court as proved and not to be 
rebutted, and this is in many respects what is to be desired, 
there still remains the question of what facts shall be 
considered to prove adulteration. In England the most 
varying decisions are given. Thus, at one place 20 per cent, 
of water is allowed in butter, "in others 17 per cent, is con-* 
sidered as adulteration. .In some the minimum percentage 
of solids in real milk is taken as much lower than in others. 
In many of the States of the American Union and in some 
other countries, there are fixed figures, and if the percentage 
of water in butter or of solids in milk falls below these, the 
vendor is punished. It is urged that because there are cows 
whose milk is very poor in solids, these standards are therefore 
unfair on the vendor, and more especially where he is a small 
farmer and unable to mix the milks of many cows. But this 
is scarcely an argument, for why should the consumer be 
treated differently from the mass of producers, who supply 
the milk to large retail firms ? In nearly all of these cases the 
wholesale producer has to warrant a Very much larger per¬ 
centage of solids than any law would ever demand. If it is 
impossible to graft upon our Local Government a complete 
system of District and affiliated Laboratories, together with 
a Central Laboratory of Appeal, respectively under local 
expert Committees and a Central Committee, to carry 
out the Customs, Inland Revenue, and Adulteration Acts, 
perhaps it will be well to consider the transfo^to the Board 
of Agriculture of the working of the Adulteration Acts in 
respect to milk, butter, and cheese, giving the Board power 
to issue regulations, and revoke them and # issue other regu¬ 
lations from time to time, laying down the standards of 
pure butter and pure milk, and varying, if necessary, these 
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standards with the season of the year. The Board might 
also issue regulations as to the methods of analysis to be 
adopted and the form of certificate. In such a form the 
most minute details would be given of the time and date of 
taking the sample, of handing over the sample to the 
Analyst, and the same details as to when the analysis was 
made. The certificate would state accurately the methods 
adopted (if a choice of method was given by the Board), and 
<the experimental weighings,, from which the percentages 
calculated could be checked, all determinations being made 
in duplicate. Time allowance in the case of the Appeal 
Analyst's certificate would be laid down, and percentages 
actually found would be given as well as the percentages as 
modified by the time allowance. 

The writer has endeavoured to bring out some few of the 
questions which will again occupy the attention of the 
Select Committee in 1895. The more easy task of pointing 
out the evils which exist falls to their lot, and it is conse¬ 
quent upon their report that the more difficult duty arises 
of drafting a Bill at once preventive and repressive. A 
system of prevention must always mean interference by 
the State with commerce, the unveiling of trade secrets, 
and unless very carefully prepared may lead to the dis¬ 
couragement of our own trade to the advantage of that of 
the foreigner. Useless laws ire a source of weakness to 
those which are necessary; those which allow the law¬ 
breaker to escape with impunity, bring the Legislature into 
disrepute. How difficult it is to deal by a law # with any 
one kind of fraud, and yet to bear in mind the words of the 

m • 

gte^it thinker, Montesquieu :—“ Lesloisne doivent pas 6tre 
“ subtiles: elles sont faites pour les gens de mediocre 
" entendemenl; elles ne sont point un \rt de logique, mais 
tf la raison simplfe d’un pere de famille.” , 


t 


F. H. Cripfs-Day. 
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V.-FOREIGN MARITIME LAWS: V. PORTUGAL. 

Title V. 

Average Losses . 

Art. 634. All extraordinary expenses incurred for ship 
or cargo, jointly or separately, and all injuries sustained by 
ship or cargo during the time they are exposed to sea 
perils, are deemed to be Averages. 

§1. But ordinary expenses incurred by the ship, such as 
are customary on entering and leaving port, as well as 
the payment of dues and other navigation charges, 
as also those expenses incurred to lighten the ship to 
enable her to pass shallows and sandbanks known to 
exist when she leaves port, are not considered to be 
Averages. 

§2. Averages are regulated by the agreements of the 
parties, or, failing agreement, by the provisions of 

* this Code. 

B. 99.101, F. 397-399, G. 702, 703, H. 696-698, I. 642, R. 391, S. 806-808. 
E. 235-237. 

635. There are two classes of Averages, Great or General, 
and Simple or Particular. 

^1. All extraordinary expenses incurred and voluit||ry 
‘ sacrifices made by the Commander or by his orders, 
to avoid a danger and for the common safety of the 
ship and cargo from the time the cargo is laden and 
the ship has sailed until she has returned and 
discharged her cargo, are Great or General 
Averages. # • ** 

§2. Expenses incurred on behalf of a damage sustained 
by the ship aloie, or the goods alone, are Simple or 
Particular Averages. • 

B. 99-101, F. 397-399, G. 702, 703, H. *696-698, I. 642, 643, 646, R. 391 
S. 806-808, Sc. 187. E. 235-237. * 


12 
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636. General Averages are shared in proportion between 
the cargo and one-half the value of the ship and freight. 

ro4, F. 491, G. 702,718, H. 698, 704, 795, L 647, S. 812, Sc. 157. 

637. Particular Averages are borne and paid either by the 
ship or by the thing .alone which has sustained the injury 
or caused expense. 

B. 104,105, 107, no, F. 401, 402, 417, G. 718, 723, H. 698, 727-729, I. 647, 
R* 39 ®» 39 §> S. 810, 812, 854 (7, 8), Sc. 218. E. 237, 250, 251, 

638. A survey and assessment of Averages sustained by 
the cargo, when visible externally, will be made prior to 
delivery; if not visible, a survey may be made afterwards, 
provided it is completed within 48 hours of the delivery, and 
this without prejudice to other evidence. 

§1. The assessment referred to in this Article decides 
what would be the value of the cargo if it arrived 
undamaged, and what is its actual value indepen¬ 
dent of the question of anticipated profit, but in 
no case can the cargo be ordered to be sold for 
the purpose of fixing its value unless the owner 
requires it. 

1.658. 

639. There will be an apportionment of General Average 
for the purpose of contribution whenever the ship and 
cargo are preserved in whole or in part. 

§3# The contributory values are composed:— 

(1.) Of the whole value that the things sacrificed 
would have had at the time and place of 
discharge. 

(2.) Of the whole value which the goods that are 
preserved have at the same time and place, with 
The addition of the amount they have been 
depreciated by the salvage. 

*(3-) Of the freight to be cattied, deducting the 
expenses which would not have been incurred if 
th$ ship and cargo had been lost at the time the 
Average loss arose. 
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§2. Wearing apparel and clothes, seamen’s wages, 
passengers’ luggage, ammunition and provisions in 
the amount sufficient for the voyage, although paid for 

out of the contribution, do not themselves contribute. 

B. 105-107, F. 419, G. 725, H. 731, I. 648, 654,*655, S. 816, Sc. 206-212. 

640. Cargo for which there is no Bill of Lading or 
acknowledgment from the Commander, or which is not 
entered in the list of Cargo or Manifest is not paid for, if 
jettisoned, but contributes to the Average fund, if saved. 

B. 109, F. 420, G. 710, H. 733, 1 . 649, S. 816, Sc. 190, 203. • 

641. Goods carried on deck contribute to General Average, 
if saved. 

§1. When they are jettisoned or injured by the jettison, 
they are not entitled to a share of the Average fund, 
and have only a right of action against the 
Commander, the ship, or the freight, if they were 
carried on deck without the owner’s consent, but 
there may be a special contribution between the 
ship, the freight and other goods carried in the same 
place without prejudice to the general contribution 
to General Average of the whole of the cargo. 

F. 421, G. 710, H. 733, 1 . 650, S. 855, Sc. 190. 

642. If, notwithstanding a jettison or cutting away of 
ship’s apparel, the ship is not saved, there is no General 
Average contribution, and the goods which are salved are 
not liable for any payment as a contribution to the Average 
loss of goods which are jettisoned, damaged, or cut away. 

§1. If the ship is saved by the jettison or cutting away of 
apparel, and whilst proceeding on her voyage is lost, 
goods whicfi aih saved only contribute Tb the jettison 
on the basis of their value as salved, deducting 
salvage expenses. * 

§2. Goods which are jettisoned never contribjte to 
Averages sustained subsequently to Jhe jettison by 
goods which are salved. 


12—2 
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§3* Cargo does not contribute to payment for a ship 
which is lost, or condemned as unseaworthy. 

B. m-113, F. 423*425. H. 734, 735, 1 . 65*. S. 856, 860, 86*. 

643. The provisions in respect to General and Particular 
Average apply equally to lighters, and goods loaded in such 
of them as are employed to lighten the ship. 

$1. If goods which are discharged into lighters to lighten 
the ship are lost, the ship and the whole cargo will 
, share in the loss. 

< §2. If the ship and the rest of the cargo is lost, goods 
discharged into lighters and which reach their 
destination do not contribute. 

F. 437, H. 702-705, 1 . 652. 

644. Goods which are still on shore do not contribute to 
losses sustained by a ship of which they were intended to 

be cargo. 

H. 706. 

645. If, between the shore and the ship, either the lighters 
or the goods laden in them sustain an injury which is 
deemed to be General Average, such damage will be borne 
in the proportion of one-third by the lighters and two-thirds 
by the goods laden in them. 

646. If, subsequent to the adjustment of Average, goods 
which have been jettisoned are recovered by their owners, 
these latter must return to the Commander and those con¬ 
cerned the contribution they have received, deducting loss 
sustained by the jettison and salvage expenses, and dividing 
it amongst those concerned in proportion to the amount 
which each contributed to the sum received. 

c 

§1. If an owner of jettisoned goods recovers them and 
does not claim compensation, such goods do not 
contribute to Averages sustained by the remainder 
of the cargo subsequent to the jetfison. 

B. x*5, F. 429, 6. 73* H. 739, 740, 1 . 653, S. 863, Sc. 215. 

647. The ship contributes oh her value at the place of 
discharge, or on the price for which she is sold, deducting 
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the sum total of Particular Averages, even such as fyave 
been sustained subsequently to the General Average. 

B. no, G. 719, H. 727, 1 . 654, S. 854 (7, 8), Sc. 207. 

648. Goods and other articles which contribute, as well 
as articles which are jettisoned or sacrificed, are assessed 
at their value, deducting freight, entrance and other expenses 
of discharge, taking into consideration Bills of Lading and 
invoices, or, failing these, any other means of proof. 

§l. If the quality or value of the goods is stated in the 
Bills of Lading and' they are worth more, they will 
contribute upon, and be paid upon, the real value, if 
saved, but if jettisoned or averaged, their value will 
be regulated by the Bill of Lading. 

§3. If the goods are worth less, they will contribute on 
their nominal value, if saved, but will get only their 

real value if jettisoned or injured. 

B. 107, 108, F. 415, 418, G. 720,721, H.727,1.654, 655, 656, S. 854, Sc. 208. 

649. Goods which are loaded will be assessed at their 
value at the place of discharge, after deducting freight, 
entrance and other discharging expenses. 

§1. If the apportionment is ma'de in the same country 
as that for which the ship sailed or was to sail, the 
value of the goods loaded will be determined by 
purchase price, augmented by the expense of getting 
the goods on board, but not including the premiums 
of insurance. 

^2. If the goods are put on board in a damaged condition, 
they are assessed at their actual value. 

§3. If *the voyage is given up or the goods are sold in 
another county, and the Average cannot be adjusted 
there, the value of the goods at the place where the 
voyage is abandoned, or the net proceeds obtained 
by*the sale are taken as the contributory value. 

S. 721, H. 728, 1 . 656, S. 854. • 

650. Great or General Averages will be adjusted and 
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apportioned in accordance with the Law in force at the 

place where the cargo is delivered. 

S, 73*, H* 7*2, 1 , 6^8. 

651. All successive General Averages are adjusted together 
at the end of the voyage, as if they were one and the same 
Average. 

§1. The provision of this Article does not apply to goods 
received or discharged at a port of call, but the 
exception only affects those goods. 

S. 850. ( 

65a. The adjustment and apportionment of General 
Average is carried out at the Commander’s instigation, and, 
if he neglects it, at the instigation of the owners of the 
ship or cargo, without prejudice to the responsibility of 
the first named person. 

§1. The Commander must produce all the ship’s books 
and other papers relating to the disaster, the ship, or 
the cargo, with his report and proper protest. 

B. 118, F. 414, G. 730, H. 724, 726, 1 .658, S. 851, 852, Sc. 214. 

653. No action for Average can be sustained against a 
charterer or consignee of cargo if the Commander has 
received the freight and delivered the cargo without protest, 
even if the freight has been paid in advance. 

F. 435, G. 733, 1 . 639. 


Title. VI. 

Putting into a Port of Refuge . 

Art. C54. The following are good causes for putting 
into a port of refuge:— * 

(1.) Provisions, water, or fuel running short., 

(2.) A well-founded fear of enemies. 

{3.) Any accident which renders the^ ship incapable of 

continuing; her voyage. 

S. 819. • 

Sec, however, Artt 657, post. 
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655. In any of the cases mentioned in the preceding 
Article, the Commander may, after consulting the principal 
members of the crew, and entering in the log and signing 
the resolution arrived at, put into port. 

§1. Persons interested in the cargo laden on board 
may protest against the decision arrived at 1 to put 
into a port of refuge. 

§2. The Commander must, within 48 hours of his arrival 
at a port of refuge, make his report before the proper 
Authority. . • 

I. 516-519, S. 819. 

656. The expenses incurred by putting into a port of 
refuge are on account of the shipowner or charterer. 

B. 103, I.*646, S. 821, Sc. 188 (7). 

This appears to mean that the expenses are Particular Average on the 
person in whose interest the ship put into port. 

657. Any putting into a port of refuge not caused by the 
fraud, neglect or default of the owner, commander or crew, 
is deemed to be legitimate. 

658. When the putting into port is on account of the 
following reasons, it is deemed to be unlawful:— 

(1.) If the deficiency of provisions, water or fuel arises 
from an insufficient original supply of them, or if 
they have been lost in consequence of bad stowage 
or negligence. 

(2.) If the alleged fear of dnemies has no justification in 
fact. 

(3.) If the accident which disables the ship from pro¬ 
ceeding on her voyage is caused by want of proper 
repairs, fittings and equipments, or by bad stowage, 
or is the consequence of erroneous arrangements or 
imprudence of the Commander. 

S. 820. • • 

659. In case of putting igto a poit bf refuge for a 
legitimate reason, neither the owner nor the Commander is 
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answerable for damages which may accrue from it to 
shippers or cargo-owners. 

§x. If there is no lawful cause, the Commander and owner 
will be jointly answerable up to the value of the ship 
and freight. , 

S. 821. 

660. A discharge of cargo in a port of refuge will only be 
‘permitted when necessary for repairing the vessel or making 
good damage to the cargo. In such cases, when within the 
realm and its Colonial possessions, permission must be 
obtained from the proper Judge, and, when abroad, from 
the Consular officer, if there is one, and if there is none, 
then from the local Authority. 

G. 504, s. 822. * 

661. The Commander is responsible for the custody and 
preservation of cargo when so discharged, unless occasioned 
by circumstances which are beyond control. 

S. 823. 

662. Damaged cargo will be conditioned or sold as circum¬ 
stances may point out, by leave of the authorities named in 
Art. 660. The Commander is bound to prove to the shipper 
or consignee the regularity of the course he has taken, 
under pain of answering for the value of the property in 
good condition at its place of destination. 

S. 824. 

663. The Commander is answerable for damages caused 
by any unnecessary delay in a port of refuge, but if he is 
there on account of fear of enemy's vessels, his departure 
will be decided upon in council with the principal members 
of the crew and those interested in the cargo on board in 
the same Wtty as a putting into port* is decided upon. 

I. 646 (7), s. 825. 

• t F. W. Raikes. 

« 

[* # * The Portuguese Code will be concluded in our 
next No.] # 
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VI.—CURRENT NOTES ON INTERNATIONAL 

LAW. 

Public International Law. ' 

The Declaration of Paris. 

The fact that Japan is an accessory to the Declaration 
and China not, served as the basis of a somewhat alarmist 
correspondence in the Times during October of last year. t 
The matter was something of a mare’s nest, and it is hardly 
necessary to deal seriously with Mr. Gibson Bowles’ 
excursion into the “ pastures new ” of International Law. 
All that *need be said is that the anonymous critic who 
replied to him in a series of very able letters, was, to a great 

extent, fighting the air. 

" * & 

* * 

Extradition Treaties. 

There were several new Extradition Treaties entered into 
by Great Britain during the past year.* That with Liberia 
contained a list of 32 extraditable offences; that with 
Roumania 31, and that with Poitugal 33. The last named 
contains a noteworthy proviso in Article 2 to the effect that 
“ the Portuguese Government will not deliver up any person 
either guilty of or accused of any crime punishable with 
death.” 

* # 

International Arbitration, 

The spirit of International Arbitration is certainly in the 
air, and the moral effect of the Behring Sea Reference will 
long be felt. Quite recently a Treaty has been entered into 
between our own country and Chili, to refer to arbitration 
all claims*arising in the course of the late Civil War, for 

* See Parliamentary Papers, 1894: "Treaty Series, No. 2 ^(Argentina); No. 6 
(Liberia); No. 7 (Portugal); and No. 14 (Roumania). 
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wfyich the Chilian Government might be held responsible. 
The arbitrators are to be three in number, one to be 
appointed by the heads of each of the contracting States, 
and the third by such heads jointly, or in default of agree¬ 
ment, by the King of the Belgians.* 

* * * 

Private International Law . 

Foreign Wills and Administrations. 

* In Canterbury v. Wyburw and Others and the Melbourne 
Hospital, ii Rep., 89 (Jan.), the Privy Council approved of 
the well-known decision in Whicker v. Hume, 7 H.L.C. 124, 
and held that the Statutes of Mortmain are local in their 
application and do not affect wills of persons ddmiciled in 
the Colonies. In the case in question, a bequest by a 
Testator, domiciled in Victoria, of money to his Trustees 
for the purchase of land in England for a charitable object, 
was upheld. At the same time, it was held that “ English 
“ Law must decide whether English land can be bought 
“ with money coming from such a source as a foreign will; 

“ and that, if it decides in the negative, the bequest must 
“ fail, not because it is illegal, but because it is impossible 
“ of execution.” *This decision of the Privy Council 
distinguishes the case of Att.-Gen. v. Mill, 3 Russ. 328, and 
practically declares the inference drawn from that case by 
Mr. Westlake ( Priv . Int. Law, §165) and Mr. Justice Story 
{Conflict of Laws, §446) to be unfounded and inaccurate. As 
to the general question of the applicability of the Mortmain 
Laws to Colonial Dependencies, reference should be made 
to the cas^of Jex v, McKinney, 14 Appr Cas. 77. 

In another recent case, In re the Goods of Brown-SSquard, 

6 R. 31 (Dec., 1894), a British subject parried a naturalised 
Frenchman, and died having made a will in English form. 

• 

* See Parliamentary"Papers: Treaty Series, 1894 (No. 18). 
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Our own .Court granted probate of the document, being 
satisfied that by French Law (notwithstanding sect, io, 
sub-sect, 1, of the Naturalisation Act, 1870) the deceased’s 
domicile did not necessarily follow that of her husband, but 
remained British, and that under the .circumstances the 
French Courts would give effect to the will, so far as it 
dealt with property in France. 

In another recent case, In re Goods of Migasso , 6 R. 37 
(Dec., 1894), where an Italian subject died in this country, 
leaving an infant his next-of-kin, and his relatives were 
abroad, the Court made a grant ad colligenda of his property 
here, under sect. 73 of the Court of Probate Act, 1857, to 
the Italian Vice-Consul, until one of the relatives should 
obtain administration. 

A s till later case, In re the Goods of Blank, 6 R . 29 
(Dec., 1894), as to foreign sureties to an administration 
bond, may also be noted. 

# * 

* 

Foreign Judgments. 

An important question came before the Privy Council in 
the recent case of Sirdar Gwrdyal Singh v. Rajah of 
Faridkote, L.R. [1894] App. Cas. 670. The action was one 
brought in his own Courts by the Rajah of a native Indian 
State, having an independent civil, criminal, and fiscal 
jurisdiction, against the defendant, who was formerly 
Treasurer to the plaintiff. The claim was a personal one. 
At the time of the action the defendant was out of the 
jurisdiction jof the State, but was served with certain 
notices of the proceedings, which he disregarded, and 
never appeared in the suits, or otherwise submitted to the 
jurisdiction. Two ex parte judgments were obtained against 
him however, but tlie^Pi'ivy Council held that the Rajah’s 
Courts had no lawful jurisdiction over the defendant, and 
that the judgments were of no effect. Lord Sdlborue, in a 
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yery lucid judgment, distinguished Becquet v. Macarthy , 
% B„ & Ad. 591 (See Westlake, op. cit. f §321), and dis¬ 
approved of the meaning, as usually understood, of the 
dictum of Blackburn, J., in Schibsley v. Westenholz, L.R. 
6 Q.B. 161 Westlake, op. cit., §322). His Lordship 
made some very valuable remarks upon the legal question : 
44 Territorial jurisdiction attaches (with special exceptions) 
44 upon all persons, either peimanently or temporarily, 
44 resident in the territory* while they are within it-^but it 
** does not follow them after they have withdrawn from it, 
“ and when they are living in another independent country. 
“ It exists always as to land within the territory, and it may 
44 be exercised over moveables within the territory; and in 
“ questions of status or succession governed by domicile, it 
“ may exist as to persons domiciled, or who, when living, 
44 were domiciled within the jurisdiction.” . . . . “ In 
44 a personal action, to which none of the causes of jurisdic- 
44 tion apply, a decree pronounced in absentem by a foreign 
44 Court, to the jurisdiction of which the defendant has not 
“ in any way submitted himself, is, by International Law, 
“an absolute nullity. He is under no obligation of any 
41 kind to obey it; and it must be regarded as a mere nullity 
44 by the Courts of every nation except (when authorized by 
44 special local legislation) in the country of the forum by 
44 which it was pronounced.” 

A somewhat similar point arose in the recent case of 
Bouchet v. Tnil edge, XI. Times L.R., p. 87, which also on 
another point followed the decision in Nouvion v. Freeman , 
15 App. Cas. 1, as to the finality and completeness of a 

foreign judgment. . • 

* * 

* 

• Ownership of Movqables. 

A rather .curious point arose in the recent case of 
N . W. Batyk v. Poynter ,* Son, and Macdonald, 11 R. 73 
(Jan., 1895). The facts were somewhat complicated, and 
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need not be considered in detail here; but in applying the. 
principles of English Law to the matter, Lord Watson 
made a “ general observation,” apparently with the approval 
of Lord Herschell, L.H.C., and Lord Macnaughten, to this 
effect: “When a moveable fund, situated in Scotland 
“ admittedly belongs to one or other of two domiciled 
“ Englishmen, the question to which of them it belongs is 
“ prima fade one of English Law, and ought to be so treated 
“ by the Courts of Scotland.” The principle appears to be 
one which might certainly lead to*some startling situations, 
were not its effect almost efitirely nullified by the intro¬ 
duction of the expression “ prima fade .” 

* # 

* 

Bankruptcy. 

The case of In re Nordenfeldt, 14 R. 275 (Jan., 1895), 
should be noted, as to a domiciled foreigner “ having a 
“ dwelling-house in England ” under sec. 0 , sub-sec. 1 (d) 
of the Bankruptcy Act, 1883. 

* , * 

% 

International Copyright. 

The decision of the Court of Appeal hi Hanfstaengel v. 
American Tobacco Co,, 14 R. 310 (Jan., 1895), is important as 
explaining the general policy t and construction of the 
International Copyright Act, 1886. 

* * 

* 

• Foreign Immoveables. 

The case of In re •Pie%cey, Whitwham v. Piercfy, L.R. 
[1895] 1 Ch. 83, raises a very curious question as to 
wills of foreign lands, which we hope to consider in greyer 
detail on another occasion. 

» 

• J. M. # Gover. 
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VII.—NOTES ON RECENT CASES (ENGLISH). 

Analysis under the Margarine Act. 

f 1 1HE way in which the Margarine Act, 1887, is dovetailed 
’■*" into the Sale of Food and Drugs Act, 1875, is shewn by 
the case of Smart & Son (appellants) v. Watts (respondent), 
in the Queen’s Bench Division, where it was decided that 
an Inspector seeking to' enforce compliance with the 
requirements of the Margarine Act, 1887, should, as a 
condition precedent, himself carry out properly the pro¬ 
visions of the Food and Drugs Act, 1875, as to^the analysis 
of the substance. The Margarine Act, 1887, after enacting 
that Margarine packages shall be duly branded or durably 
marked, provides that all proceedings under it shall, save 
as expressly varied by the Act, be the same as those 
prescribed by the Sale of Food and Drugs Act, 1875, and 
this statute enacts, inter alia , that an Inspector obtaining 
samples of food or drugs should, if he suspects them to 
have been sold contrary to the statutory provisions, submit 
them to be analysed, notify the seller of his intention to 
that effect, and o'ffer to divide the article into three parts, 
having each part marked and sealed, delivering one of the 
parts to the seller or his .agent, retaining one for future 
comparison, and submitting the third part, if deemed suitable 
for analysis, to the Analyst. An Inspector, the respondent 
in this case, who had not carried out these requirements, 
when purchasing from the appellants a substance sold as 
butter, Plough afterwards admitted *to be margarine, had 
sought a conviction for infringement of the Act, but having 
failed to comply with the statutory n&quiremepts, the Court 
held no conviction could follow, on the ground that it was 
a condition precedent for the Inspector to carry out the 
statutory "provisions by having an analysis. This is a case 
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to be noted in The Adulteration Acts (Farmers' Gazette office, 
1894), an admirable little work by R. J. Kelley, Barrister- 
at-Law, and Sir Charles Cameron, M.D., F.R.C.S.I., just 
published, in which a review of the Sale of Food and Drugs 
Act with all the leading cases under it* up to date, is given. 
The authors state that the Margarine Act, 1887, which was 
intended to protect the sale of natural butter, has been 
so little used that three cases are the only recorded 
decisions under its provisions. They add some useful 
recommendations for the revisiSn of the Margarine laws. 

*'* * 

Drains and Sewers. 

A cuiious complication over drains, sewers, and nuisances 
lately arose in the case of Jones v. Banter , in the Queen's 
Bench, of which there seems to be, as yet, no report except 
in the Daily Papers. The facts of the case shewed that 
both plaintiff and defendant held their respective premises 
on leases granted by the same ground landlord, and by 
the lease plaintiff was entitled to a free passage for the 
water and soil coming from her houses into and along the 
drains and sewers under the defendant's premises. A short 
time since the defendant was served by the Vestry of St. 
Matthew, London, with notices pointing*out that the system 
of drainage in connection' with her houses was defective, and 
calling upon her to relay and make good the same. Believing 
that it was her duty to comply with the notices, she called in 
a builder, who relaid the drains to the satisfaction of the 
Inspector of the Vestry. The level of the drain of No. 6 (one 
of defendant’s houses) was altered, with the result that the 
drainage from No. % (cme of plaintiff’s houses)»could not 
flow into it. The Vestry subsequently threatened the 
plaintiff with proceedings for creating a nuisance, arfd she 
applied to Mr. Justice Day for an Injunction restraining 
the defendant from continuing to obstruct thg flow of the 
drainage of No. 4 into the drain of No. 6, and the application 
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was referred to this Court. The plaintiff now contended 
that defendant ought not to have paid any^kttention to the 
notices of the Vestry, because the pipe through which the 
sewer passed was not a drain, but a sewer, and, therefore, 
repairable by the Local Authority. She further asserted 
that the defendant, by carrying out the work, had converted 
a sewer into a drain, and thereby rendered her (plaintiff) 
liable to penalties for an alleged nuisance. Mr. Justice 
Collins, after hearing the evidence, said the pipe in question 
* was admittedly a sewer and not a drain, and, therefore, 
the Local Authority was liable to remove any nuisance, and 
not the defendant. He granted an Injunction and awarded 
plaintiff 4OS. costs. In a manual of the London Health 
Laws (Cassell & Co., Ltd., 1894), just issued by the Mansion 
House Council on the Dwellings of the Poor, the law as to 
drains and nuisances is succinctly stated according to the 
provisions of the Public Health Act for London and the 
Metropolis Management Acts, and property owners who 
get into similar difficulties to those detailed in the foregoing 
case will find much assistance in solving them. 

* „ * 

Common Law Trade Marks. 

Two cases dealing with what Mr. Fulton in his Practical 
Treatise on Patents> Trade Marks , and Designs (Jordan & Sons, 
1894), calls “Common Law, Trade Marks,” though he 
attributes the origin of the expression to Lord Justice 
Lindley, are those of Reddaway v. Banham and Reddaway 
v, Bentham Spinning Company. The former is the most 
recent case, and there the question was as to the 
right of tke defendant to use the Jterm “ camel-hair ” as 
descriptive of certain belting which he manufactured. 
The Court of Appeal held that tjie defendant had 
such a right. 9 A man might call the goods he was 
selling by th§ name by which anyone wanting the goods 
would, in ordinary course, call them in any market 
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in which he wanted to buy or sell them, although, 
in so doing, he called them by the name by which the 
person who complained had called his goods in a market, 
until, in that market, the name alone was taken to mean 
his goods alone. The goods manufactured by the person 
who offends, however, must be correctly described, e.g ., as 
of “ camel-hair,” as was the case here, and if that is a 
correct description, an Injunction to restrain the use of the 
term ** camel-hair ” will not issue. On the other hand, if, 
as in the case of Reid aw ay v. The Bentham Spinning Company , 
the belting is not made, even principally, of camel's-hair, 
then to describe it as camel-hair belting is not an accurate 

description, but simply a fancy name. 

*■ * 

* 

Excess Fares on Tramways. 

In this practical and economising age a curious point as 
to the right to save a halfpenny lately came before 
Mr. Horace Smith, at Clerkenwell. A passenger got on to 
a tram car and paid a penny, which carried him a certain 
distance; afterwards he said he would ride a further 
distance, and tendered a halfpenny, the fare being three- 
halfpence. The conductor, however, said that, though the 
fare was three-halfpence for the whole distance, the 
defendant could not* continue his ride by paying a half¬ 
penny, and must pay a penny for the further distance. 
The three-halfpenny fare was only admissible for through 
passengers, and as Mr. Horace Smith consideted defendant 
was wrong in law but right in common sense, he merely 
imposed a fine of sixpence and costs. This decision has led 
to some correspondence fn the Daily Papers, the defendant 
claiming that the Tramway Company ought to issue tickets 
for the excess^fare, instancing the Railway Companies. This 
decision and subsequent letters have led to An interesting 
review of the subject of excess fares on Tramways. It 
appears that all the bye-laws of the London Companies 

*3 
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ape contained in the Abstract of Laws relating to Hackney 
Carriages , Sc., published by Her Majesty’s Stationery Office, 
on sale at the Queen’s Printers, and presented by the Police 
,to each driver and conductor on the occasion of his taking 
out a license. Thesre is no bye-law relating to excess fares, 
and a conviction can only be obtained under another 
(No. 9) by putting a forced interpretation thereon. No 
bye-law is necessary, as the case is fully met by the pro¬ 
visions of the Tramways Act, 1870. The bye-law, as 
interpreted by the Company’s solicitor in the foregoing 
cases, could, it was said, have been over-ruled by the 
Magistrate as being unreasonable. Section 51 of the 
Tram ways,Act, 1870, inflicts a penalty of 40s. upon* inter 
alios , “ any person ” who, “ having paid his fare fbr a certain 
distance, knowingly and wilfully proceeds in any such 
carriage beyond such distance, and does not pay the addi¬ 
tional fare for the additional distance,” &c. The Act, it 
will be observed, does not say the “ fare for the additional 
distance,” but the “additional fare,” that is to say, the 
excess fare. In the Act regulating Railways, there is a 
similar provision. Lord Esher, in the case of Rayson v. 
South London Tramways Company (July 12th, 1893), said that 
this enactment was an exceedingly strict law in favour of 
Tramway Companies, The proceedings in that case, before 
the Magistrates, resulted in the case being dismissed, and 
subsequently Miss Rayson recovered £150 damages against 
the Company, and though the Company appealed, it was 
unsuccessful. Section 45 of the Tramways Act, 1870, has 
also to be consideicd, providing there must Jbe a table of 
fares outside the car, for if th^re is no such table, the 
passenger may object that no fare can be legally demanded, 
unless the provisions of the section have been complied 
with. The Metropolitan Police Guide sets out these sections 
of the Tramways Act, 


T. F- Uttley. 
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htarkrlj) Dtatcs. 

The Dutch Government, and Mahommedan Law in the 

Dutch East Indies. 

• 

1 Those of our readers who aie interested in the Laws 
which pervade the vast Eastern dominions of the Empress 
of India may remember our recording in these pages a 
few years ago the publication at Batavia of a great work on 
Mahommedan Law, the Minhddj at-TAhbin, edited and, 
translated into Fiench by M. L. W. C. Van den Berg, 
under the orders of the Dutch Colonial Government. 
Since that time the Home Government of the Netherlands 
and M. Van den Berg (now Professor of Mahommedan Law, 
at the Ecole des Indes, Delft) have labouied diligently in the 
same field ; and the result of their united effoits has recently 
appeared in the reproduction of another fine work under 
the same auspices and in a similar foim, the Fath al-Qartb 
(La Revelation dc VOmnipresent) , by Ibn Q&sim akGlrarzfrtjf- 
which a copy has, we are glad to state, been couiteously 
presented by the Netherlands Colonial Ministry to one of 
our valued contributors, the Professor of Indian Juris¬ 
prudence, King’s College, London. » 

The Fath al-Qanb (Leyden : E. J. Brill. 1894), like the 
Minhddj aUTdlibin, is a work on the Shafeite branch of the 
Sunni Mahommedan Law. It is a smaller work than its 
predecessor, consisting of one volume instead of three ; but 
as this one volume contains about 750 pages, it will be 
understood that its preparation must have cost a good deal 
both in work and in nnpney. The Arabic text opeupies the 
left-hand pages, the French version the right, so that the 
reader has the two languages side by side, and can ceynpare 
their phraseology as he proceeds. The annotations are 
numerous, as several MSS. *of the original have been 
collated, and many variants are lecorded, besides which 

13—2 
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there are explanatory notes here and there, and references 
to other parts of the same book, and to the Minhddj at- 
T&Ubln, the Koran, &c. 

To those who are familiar with the Laws of Islam it will 
be no surprise to hear that a great part of this book deals 
with matters of prayer, cleanliness, and other duties of a 
religious and personal description, which Western Jurists 
would not recognise as coming within the category of Law. 
We should not expect to find in a French or English legal 
•treatise, as we find here, a ’feet of rules as to the proper 
way of bathing or the use and abuse of tooth-picks! 
While, however, the mere lawyer would consider a large 
portion of the book quite useless, the student of manners 
and customs might possibly deem that same portion to be 
of special value. It might interest the latter to follow the 
Eastern train of thought and to see the exquisitely minute 
elaboration with which roW -are. fnionulated/--divided, 
and sub-divid$d» on points which Western civilisation 
either %nores altogether or leaves to private training and 
an innate sense of the proprieties of life. It must not be 
supposed, however, that there is no law, in our sense of the 
word, in the book of lf>n Qasim al-Ghazzi; the subjects of 
Sale and Gift, Irfheritance, Testamentary Disposition, 
Marriage, Dower, &c., are treated, each at some length, 
though not so fully as in the Jtfinhddj at-Tdlibtn . 

As regards Inheritance ( succession ) in particular, it is 
to be regretted, perhaps, that the Arabian Jurist did not 
think so important a subject worthy of more extensive 
treatment. The rules, though wonderfully welt expressed 
considering! the small space they •ccflpy, are so intensely 
laconic that they may sometimes mislead a careful reader, 
and would surely mislead a hasty one. „ One curious point 
is, however, quije clearly stated; the distant kindred (cognats 
who are not hiritiers Ugitimhires , i.e., females and relations 
through them, other than sharers and residuaries) are 
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entirely excluded, the property going to the Public Treasury 
when there are no residuafies (and, it must be understood, 
no sharers), see p* 429. This is a very remarkable state¬ 
ment, for in the Minhddj at-Talibin (Vol. II., p. 226) the 
distant kindred are distinctly recognised, and a long 
classification of them is given. Now it is well knOton that 
according to the Hanifite Sunni Law the distant kindred 
come in, before the Public Treasury, in.,the absence of 
sharers and residuaries, but according to the Shafeite Law, 
as stated in the Fath al-Qanb , they do not; it may be 
added that the Sirdjiyyah, a Hanifite Authority (see 
Rumsey’s Al Sirdjiyyah Reprinted , 2nd ed., p. 45) distinctly 
states that “ Alshafii, on whom be God's mercy,” agrees 
with those who give preference to the Public Treasury. A 
difference between Abu Hanifa and Shafei is nothing 
extraordinary; but it is a singular thing that two highly 
esteemed works, both on the Shafeite branch of Law, 
should contradict one another directly on such a vital point. 
If it be borne in mind that, were the doctrine ortlie^Fdfjr 
al-Qarib to prevail, the State would succeed in preference 
to a man's own daughter’s son, it will at once be perceived 
what an apple of discord is thus thrown down! Prof. Van 
den Berg has done good service in bringing this discrepancy 
before the world ; and Anglo-Indian lawyers should prepare 
themselves for the possibility of having to argue the question, 
for we are told by Syed Ameer Ali ( Personal Law of the 
Mahommedans, p. 20) that there are Shafeites in the Malayan 
Peninsula, in Ceylon, and in the Bombay Presidency. 

Prof. Vain den Berg would add much to the practical 
usefulness of his work if he could find time to aipplement 

it with a good alphabetical Index. 

* * 

* 

A British Society of Comparative Legislation. 

The foundation, at a Conference convened by the Lord 
Chancellor at the Imperial Institute, on 19th December 
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last* of a British sister Society to the very successful and 
valuable Society of Comparative Legislation established in 
Paris in 1869, is a matter which calls for congratulatory 
comment in these pages. 

Some twenty years have passed since we made our 
personal acquaintance with the French Society, and were 
introduced to its then President, M. Aucoc, now President 
of the Comity de Legislation Etrangere. Since that date 
we have seen volume after volume of Annmires both of 
•Foreign, and later, of French Legislation, and ot Bulletins, 
issue from the Society’s Press. During the latter portion of 
this period We have also seen something of the very valuable 
Translations of Foreign Codes, which, by an arrangement 
with the Comit€ de Legislation Etrangere, a most useful 
adjunct to the French Ministry of Justice, established in 
1876, which has no parallel in this country, have been 
issued under the editorship of members of the Society of 
Comparative Legislation, though undertaken at the expense 
of the Cbmitfc, as a national work. We have sometimes 
wondered that similar bodies were not established in this 
country, and we therefore hailed with ,the more pleasure 
our invitation to the Conference summoned by the present 
distinguished head df the Legal Profession in England, and 
this the more so that wc remembered having published- in 
our pages an Address on Jurisprudence and the Amendment 
of the Law delivered by Farrer Herscliell, Esq., Q.C., M.P., 
as President of tbb' Jurispiudence Department of the Social 
Science Assignation, at its Congress held at Liverpool, 1876. 

ShortWwter the account of the foundation of the British 
follrtifer i» the wake of the Society de Legislation Com- 
appeared in the Times, our old friend and contributor, 
Dr. Thomas Barclay, of Paris, wrote, a letter (published 
in the Times of,26th December, 1894), embodying what the 
Imperial Institute Journal for February justly calls a very lucid 
and succinct account of the work of the Comit6 de L£gis- 
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lation Etrang£re (of which we understand he is the adviser 
on English Law), as it appeared to him that less was known 
here of the French Committee than of the French Society. 
Both, in fact, are labouring for similar objects, viz., the 
study of the Legislation of Foreign Countries, though they 
pursue their common object in somewhat different modes, 
the Society, of course, holding meetings, and reading Papers, 
while the Committee devotes its main energies to collecting 
as perfect a Library of Foreign Legislation as it can, and 
to publishing translations o'f Select Foreign Codes. In 
some of these objects We may flatter ourselves we are 
fellow workers with the French institutions, through the 
collection of Foreign Maritime Laws, with which our 
valued contributor, Dr. Raikes, has been for some years 
past em iching our pages. The close connection between 
the work of the Society and of the Committee in 
Paris was perhaps hardly sufficiently brought out in Dr. 
Barclay’s Letter to the Times , the fact being, as,meptioned 
by the then President of the Society at the celebration of 
its twentieth Anniversary in 1889, that each of the Codes 
published by the Committee of Foreign Legislation bears 
upon its title-page that it was prepared under the direction 
of the Society of Comparative Legislation. 

We hardly expect to see such a combination of State 
aided and private enterprise emerge from the meeting held 
under Lord Herschell’s presidency. The idea of State aid, 
though glanced at by some of the speakers, was practically 
put on one side as improbable of realisation. At the same 
time, if the* Treasury could hereafter be persuaded of the 
utility of the work, the French precedent might seckon for 
at least a grant in aid. 

We were glad to nptice the personal testimony borne by 
Sir Raymond West to the value of the Comparative Study 
of Legislation as he had himfcelf experience^ it in India, 
when falling back, in default of other and more strictly 
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positive basis for his Decisions, upon Justice, Equity, and 
Good Conscience. Mr. Ilbert, to whom the credit is due 
of having set the ball rolling by his valuable Lecture at 
the Imperial Institute on a Comparative Record of British 
and American Legislation, on 8th November, 1894, in the 
course of the remarks which he made at Lord Herschell’s 
Conference, shewed himself also cognisant of the value of 
the work of the French Society. We are sure that the 
President and Council of the Society de Legislation Com- 
r par£e» as well as the President and members of the Comite 
de Legislation Etrangere, will hail with a pleasure equal to 
our own, the formation of a British Society of Comparative 
Legislation, under such distinguished auspices as those of 
the Lord High Chancellor of Great Britain, "the Lord 
Chief Justice of England, Lord Justice Lindley, Lord 
Hobhouse, Lord Thring, Sir Raymoncf West, Sir Charles 
Turner, Mr. Cohen, Q.C., and others quos prescribes longum. 


'Rtbufos. 

Le Droit des Auteurs en Belgique. Commentain Historique et 
Doctrinal de la loi du 22 Mars , 1886. Par Paul Wauwermans, 
Avocat a la Cour d’Appel, Bruxelles. (Brussels. Soc. Beige 
de Librairie. 1894.) 

This elaborate volume of nearly 500 pages, written by way of 
a Commentary on the Belgian Copyright Law of 1886, con¬ 
stitutes, from the mass of information which it contains 
respecting Copyright in Belgium, including therein the rights 
of Foreign Authors in Belgium, a valuable addition to the 
Literature #*f International Copyright! Its author, combining 
the position of a member of the Bar of the Court of Appeal in 
Brussels with that of one of the Secretaries of the International 
Literary and Artistic Association, at whose foundation we were 
ourselves present in Paris, in 1878, is possessed of a varied 
fund of knowledge which he ‘brings ably to bear upon his 
subject. As a practising Advocate he pays considerable 
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attention to the Legal forms connected with the enforcement 
of Copyright, and describes its various phases in a portion of 
his work, Book VIZI,, which is entirely devoted to Procedure- 
Many curious byways of History are trodden by M, Wauwermans 
in connection with the printing privileges of the earlier pasters 
of Typography, John and Vindelin of Spires, Christopher 
Plantin, and others, which he shews to have been in themature 
of patents rather than of Copyright. The privilege granted to 
John of Spires by the Senate of Venice was so strictly granted 
ad personam, M, Wauwermans notes, that even his brother 
Vindelin did not succeed to it. Aldus got his patent, or 
privilege, on the strength of Iris new type, that celebrated 
Aldine, which a notable character among modern English printers, 
Pickering, so kept before him as his ideal as to deserve the title 
of Aldi discipulus Anglus. The early history of Copyright in 
Belgium affords M. Wauwermans scope for giving us much 
curious information. His descriptions of the various periods of 
History as they affect his subject are terse and often epigram¬ 
matic. Thus his account of the state of Literature under the 
first Empire is dramatically brief and pungent. “ People read 
but little,” says M. Wauwermans, “ during the fevered period of 
the Empire : the newspaper killed the book, arid the bulletins of 
the Grand Army took the place of the most exciting novels.” 
The controversies as to the nature of Copyright (Droit d'Auteur) 
whether it be more properly a Real or a Personal right, and if 
a Real' right, whether it is not one sui generis, are passed in 
review by our author, who dismisses the Personal right view as 
practically extinct, and as between the varying and indeed con¬ 
flicting views of those who hold it to be a Real right of some 
sort, M. Wauwermans appear^ to come to the conclusion, as 
did some distinguished members of the Belgian Chambers, in 
the debates on the Bill which became the Law of 1886, that it 
is a mere logomachy. We hope to take up on a future occasion 
some of the interesting questions raised by M. Wauwermans in 
his valuable book, the execution of which does the Societe 
Beige de Librairie grtat credit. 


The Imperial Institute-Journal, Vol. I., 1895. (Imperial Institute, 
London.) 

We are pleased to be able to call the attentionof our readers 
to the monthly Journal which has been commenced with the 
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New Year as a medium of communication of matters of interest 
to the Fellows primarily, of course, but also, and that probably 
in increasing ratio as it gets more widely known, to the man of 
Science and of Letters, the Commercial man, the Colonist, and 
the Jurist, generally, whether Fellows or not. 

Besides cases on Commercial Law, a feature which might 
well be extended, the first two numbers of the Journal, for 
January and February, contain notices interesting to the Jurist, 
and the student of Comparative Legislation and of History, 
in the accounts of the Lectures by Mr. C. P. Ilbert, C.S.I., on 
A Comparative Record of British and American Legislation , and the 
»subsequent Conference convened by Lord Herschell, at which 
a Society of Comparative Legislation was founded, and other 
Lectures bearing on Jurisprudence and History, such as that 
by Hon, W. Lee Warner, C.S.I., on The Roman and British Indian 
Systems of Government. And the recent Address by Dr* Jameson, 
C.B., Administrator of the Chartered Company’s Territories in 
British South Africa, at which the Prince of Wales took the 
chair, as President of the Imperial Institute, deserves the 
attention of the student of Colonial History and Administration, 
while the still more recent Lecture on Village Communities in 
-Southern India, by C. Khrishna Menon, Lecturer at the Saidapet 
College, Madras, when it is reported in the March number of 
the Journal, cannot fail to attract the reader of that in many 
respects peerless work, Maine’s Ancient Law, and his equally 
valuable, though less widely known, Village Communities in East 
mid West , There i^ much in the subject of Mr. Menon’s 

Lecture which requires further careful investigation, as it seems 
to be at least possible, if not probable, that Sir Henry Maine 
was led unconsciously to overstate the case for the Village 
Community as an Aryan institution. Mr. J. H.Nelson, in his 
valuable Prospectus of a Scientific Study of Hindu Law (Kegan 
Paul, 1881), has given what appear to be good primd facie 
grounds for the belief that the Village Community is an exotic 
in Southern India, at least, if not also in other parts besides 
the Madrar Presidency. This is an important suggestion, 
which ought to receive careful consideration. 


The History of the Law of Prescription in England. By Thomas 
Arnold Herbert, B. A., LL.B." of the Inner Temple, Barrister- 
at-Law; late Exhibitioner and Scholar, St. John’s College, 
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Cambridge ; Equity Scholar of the Inner Temple, 1889. *89*’ 
(London : Clay & Sons ; Cambridge: Deighton, Bell & Co.) 

If circumstances have prevented an earlier notice on our part 
of the interesting Yarke Prize Essay for 1890, the author may 
be assured that the delay has not arisen from any want of 
appreciation of the result of his labours. The subject of the 
Prize for 1890 was chosen for the good reason that there was 
“ no book definitely upon Prescription in English Law.” If 
we could have wished to see a treatise telling us definitely the 
length, breadth, and general characteristics of Prescription at 
the actual passing moment, we m^y, nevertheless, rejoice at the 
appearance of a book which siimmarises the materials from 
which such a book may yet be constructed. It should be 
recorded further, in the author’s favour, that he does not 
slavishly follow the opinions of others, but fearlessly states his 
own view when it differs from those of older writers, 

That a book of this kind must contain a large amount of 
obsolete law is obvious from the vety title, and for this the author 
of a “ History ” cannot be blamed; here and there, however, 
we feel inclined to quanel a little with Mr. Herbert for not 
distinguishing more clearly between defunct and existing law. 
We by no means wish to suggest that any confusion exists in 
the author’s own mind, but he is not, perhaps, quite indulgent 
enough to readers who have not studied the subject as he has. 
Early in the book some points are stated about a “ fine with 
proclamations,*’ and the author does not mention the fact that 
fines have ceased to exist. Occasionally, too, there is a little 
want of preciseness of language, as where, for instance, we 
are told that under a certain Act, it was “ necessary to give 
evidence of enjoyment within Ihe last 60 years for about 30 
years,” and where, in treating of a later Act, we read several 
paragraphs about the “ Prescription Act,” but only learn 
by chance that the Act 2 and 3 Will. IV., c. 71, is the statute 
so designated. In reading about the same Act we find in a 
quotation from a judgment of Malins, V.C., the words “ the 
period is fixed at twenty years,” and, as the authbr is there 
treating of sect. 1, under which the periods are thirty or 
sixty years according to circumstances (sect. 2, under which 
the period is really twenty, being only mentioned later), there 
is an apparent contradiction which might confftse an inexperi¬ 
enced reader. Mr. Herbert has to mention several times a 
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“ prescription in a quo estate,” and it cannot be said that be 
defines it very deafly (for the uninitiated) by adopting the old 
phrase that it is, a prescription alleged by the claimant as 
having been enjoyed by himself, “ and those whose estate he 
hath,” or u tous ceux que estate il ad As to this, Mr. Herbert 
may indeed reply that he did not write for the uninitiated; 
but we scarcely think he will take that ground, for the Essay, 
though written for learned examiners, is published for the world 
in general. 

The historical character of the book, if it detracts something 
from its immediate and practical usefulness, necessarily adds 
much to its antiquarian interest. In treating of the difference 
between tithes and other property, the author cites a quaint 
passage beginning “ but now note a strange ammalum in this 
case, Tythes differing from all other cases in Law.” In another 
place we find the lord of a manor suing for £3 os. gd. V for pound 
breach,” and a judgment—in that quaint mediaeval Law French 
which is so much more akin to the school of Stratford-at-Bow 
than to that of Paris—laying down that Prescription for such a 
custom cannot be against “ chescun cstvanger ,” but that “ si k 
customs fuit que chescun tendt q tient del manoiv cnfreint U pound il 
payeva £3 os, 9 d, cest bon customs pc q il poit av loial commencement 
Elsewhere there is a good deal about sporting fra nchises, and, in 
connection with these, about Acts for the limiting the following of 
game; and it is curious to notice that, in the year 13 Richard II., 
laymen not having lands to the value of 40s., and priests 
not having lands to the value of £10, were forbidden to keep 
dogs, &c., for hunting deer, hares, conies, or other “ gentlemen’s 
game,” partly because it was found that “divers artificers,” &c., 
were wont to hunt in parks and warrens “on the holy days when 
good Christian people be at Church hearing divine service,” and 
partly because such hunting was sometimes used as a mere 
pretence for “ conferences and conspiracies for to rise and disobey 
their allegiance.” Poor Richard II.! Perhaps at that time he 
little dreamed of conferences and conspiracies far more serious 
than a Sunday frolic, which were destined to bring destruction 
on his crown and life! Mr. Herbert’s book is provided with a 
good Index; but it might be improved in a future edition by 
placing the numerous sub-heads on separate lines and arranging 
them alphabetically among themselves. 
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Administration: - 

(i.) Ch. D. — Debt —Evidence—Unexecuted Testamentary Paper. —A testator, 
in a letter of instructions to Ins executor, stated "that a debt from the 
executor was cancelled. Tho letter was'not communicated to tlie 
debtor during the testator’s lifetime, and was not executed as a will. 
Held, that it could not be received as evidence of the cancellation of 
the debt, whieh was still payable.— Ilyslop v. Chamberlain , L.R. [1894] 
8 Ch. 522 ; 43 W.R. 6. 

(ii.) Ch. D. — Legacy—Iuterest — Infant—Provision for Maintenance —A 
testator bequeathed legacies to two infant children, payable at twenty- 
one, and gave his residue upon trust for Ins children equally. He 
gave power to trustees to raitte half of any child’s share for his 
advancement, preferment, or benefit. There was no power of 
maintenance, but the provisions of sect. 43 of the Conveyancing 
Aot, 1882, were applicable. Held, that such section ought to be read 
as part of the will, hut that there was nothing to displace the general 
rule as to legacies to infant children, and that accordingly the legacies 
to the infants carried interest from the testator’s death.— Woodroffe v. 
Moody, L.R. [1895] 1 Ch. 101. 

(iii.) Ch. D.— Order of Prob&te Division — Costs “ Out of Estate *’— Liability 
of Real Estate —A will containing specific devises of realty, but no 
residuary devise, was established against the heir-at-law by a judgment 
of the Probate Division, which ordered payment of his costs ‘*»out of 
the estate.” Held, fh an administration action, that the order meant 
out of the personal estate only, and that, the pqfsonal estate being 
insufficient, none of the costs of the Probate action were payable out 
of the real estate.— Jiridger v. Shaw, L.R. [1894] 3 Ch. 615; 
04 L.J. Oh. 47; 71 L.T, 515; 43 W.R. 159, 
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$•) P. D ,-^Will A nnexed—Beneficiary. —By will tho testatrix gave all her 
property to 3, B. for her own use and for the education, Ac., of her son 
H, B., and, in case of the death of J. B. during the minority of H. B., 
directed her executor to invest the proceeds of her property “ for his 
use and benefit till ho shall attain the age of twenty-one, when what¬ 
ever remains shall be handed over to him.” J, B. died before the 
testatrix, but after H. B. had attained twenty-one. The executor 
renounced, there were no known next-of-kin, and the Queen’s Proctor 
declined to interfere. Administration with the will annexed was 
granted to H. B.— In the (foods of Aims, 71 L.T. 699. 


Adulteration 

(ii») Q. B. "D.—Sale of Food and Drugs Act, 1876, ss, 6, 25—Written 
Warranty .—Tho appellant bought a cask of vinegar from G and Co. 
The oask was labelled “ vinegar warranted unadulterated—G. and 
Co.,” and the vinegar was invoiced as “ G.’s vinegar.” Held, that 
there was a sufficient written warranty to protect the appellant.— 
Lindsay v. Hook, 03 L.J. M.C. 231. 

Arbitration 

(iii.) C. A. — Agreement Impeached—Injunction to Restrain*Arbitration .— 
When ftn agieeraent containing an arbitration clause is impeached in 
an action, the Court may restrain arbitration proceedings under the 
clause until the trial of the action .—Kitts v. Moore if* Co., 71 L.T. 676; 
43 W.R. 84. 

(iv.) C. A. — Appointment of Arbitrators after Issue of Writ—Building Society 
—Building Societies Act, 1874, ss. 16 (9), 34.—The rules of a building 
society provided for the appointment of a board of arbitrators, to be 
elected and filled up by the directors, to decide disputes between the 
society and its members. A withdrawing member brought an action 
for the amount he claimed, which was disputed by the directors. The 
board of arbitrators was then incomplete, but was afterwards filled up 
by the directors, who had previously taken out a summons for a 
reference to arbitration. Held, that all proceedings should be stayed, 
and the dispute roferred to arbitration.— Norton v. Counties Conservative 
Permanent Benefit Building Society, 43 W.R. 178. 

Assignment 

( v -) C. A, & Q. B. D.— Equitable—Building Agreement—Contract by Lessor 
to make Advances.— An agreenjent by a lessor to advance money by 
instalments to a builder, to be employed 4n erecting buildings on his 
land, ib a mere agreement for a loan, and money due under such an 
agreement cannot be effectually assigned.— May v. Lane, 43 W.R. 68. 

Bankruptcy:— 

(vi.) Q. B. D . — Act of. — A circular by a trader to his customers held to 
be a notice of intention to suspend payment within sect. 4 (K) of 
the bankruptcy Act, 1883.—A. p. IhntlJb Breweries; in re Waite, 
43 W.R. 208. 

(vii.) Q. B. D . — Act of— Deed of Assignment — Privity of Petitioning 
Creditor. —The debtor executed a compositipn deed providing for pay¬ 
ment of a composition, and for the execution of a deed of assignment 
in case of default, and the petitioning creditor assented thereto. 
Default was made, and the debtor executed a deed of assignment not 
according*to the terms of the composition deed. The petitioning 
creditor dissented therefrom, and alleged the execution of the deed as 
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an act of bankruptcy. Held, that he could not rely on it as an acj of 
bankruptcy, Since its execution had been demanded by the trustee of 
the composition deed, as agent for the petitioner, and for the other 
creditors who assented to that deed.— E. p. Viney ; in re Adamson , 
71 L.T. 579 ; 43 W.R. 199. 

(i.) C. A.'— Act of—Goods taken in Execution — Notice to Execution Creditor- 
Bankruptcy Acts, 1883, s. 45; 1890, as. 1,11 (2).—When the sheriff has 
been in possession of a debtor’s goods for mote than twenty-one days 
there is an available act of bankruptcy known to the execution 
creditor, and he cannot therefore retain the proceeds of the execution 
as against the trustee in bankruptcy.— Burns-Burns ( Trustee of) v. 
Brown, 43 W.R. 195. 

(ii.) C. A.— Appointment of Trustee. —Decision of Q. B. D. (see Yol. 10, 
p. 115, iii.) reversed.— E. p. Board of Trade; in re Lamb , L.R. [13941 
2 Q.B. 805 ; 71 L.T. 312. 

(hi.) Q;B.D. — Costs -EmailBankruptcy—Bankruptcy Buies, 1880, r. 112 (2). 
—The word “ proceedings ” _in the rule above-mentioned includes 
litigious proceedings.— E. p. The Trustee; in re Marsh, 43 W.R. 208. 

(iv.) O. A.— Deceased Debtor— Ouler for Adininistiation—Jurisdiction—No 
Legal Bcisonal Bepresentative Appointed before Petition—Bankruptcy Act, 
1888, a, 125.—An order for the administration in bankruptcy of the 
estate of a deceased debtor may bo made upon a petition served before 
the grant of probate or letters of administration, if at the time of 
the making of the order there is a duly appointed legal personal repre¬ 
sentative before the Court. —In re Sleet; e. p. Sleet, L.R. [1H94J 
2 Q.B 797; 03 L.J. Q.B. 750; 71 L.T. 381. 

(v) Q. B. D. — Deed of Arrangement—Begut ration—Secured Creditors — 
Omission of Names—Deeds of Arrangement Act, 1887, **. 4, 6, 19 —The 
affidavit of the debtor filed* with a deed of arrangement, and stating 
the names and addresses of his creditors, may omit the creditors 
whose debts are secured.— Chaplin v. Daly, 71 L.T. 569. 

(vi.) Q. B. D .— Hire Agreement—Assignment of—Bills of Sale Act, 1878, a. 8. 
—The bankrupt had executed a deed of assignment of a piano and of 
the hire agreement whereby he had let it. The deed was not registered 
as a bill of sale. Held, that so far as concerned the hire agreement it 
was valid as against the trustee in bankruptcy.— E. p. Mason; in re 
Isaacson, 71 L.T. 583; 43 W.R. 128. 

(vii.) H. 1 1.—Infant Partner in Firm. — (See Yol. 10, p 33, iii.) Decision 
of C. A. varied. Ordered that the judgment in the action be amended 
by adding the words “ other than ” the infant, after the word defendant; 
and that the bankruptcy proceedings be amended m conformity there¬ 
with by adding after the firm name the words “ other than ” the 
infant.— Lm'cll v. Beauchamp, L.R. [1894] A.C. 607 ; 63 L.J. Q.B. 802; 
71 L.T. 587 ; 43 W.R. 129. 

(viu.) Q. B. D. — Petitioning Creditor's Debt — Merger — Bankruptcy Act, 1883, 
s. 7 (2), (3).—A debt, though merged in a higher security, such as a 
judgment, will support a bankruptcy petition.— In re King and Beesley, 
71 L.T. 580 ; 43 W.R. 7& 

“A 

(ix.) Q. B. D. — Petition by Debtor. —The presentation of a bankruptcy 
petition by a debtor for his own benefit is not an abuse of the process 
of the Court, and he ought to be adjudicated bankrupt thereon.— 
E. p. Painter ; in re?*Painter, L.R. [1895] 1 Q.B. 85; 64 L.J. Q.B. 2; 
71 L.T. 581; 43 W.R. 144. 

(x.) Q. B. D.— Petition — Amendment.*—A bankruptcy^petition cannot be 
amended by adding creditors more than three month< after the act of 
bankruptcy alleged.— E. p. Maund ; in re Maund, 43 W.R. 207. 

C—2 
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m &. b. b. —Proof—Appropriation of Payments—Interest .— Beet. 23 of 
the Bankruptcy Act, 1890, does not affect the rule that where a debtor 
does not appropriate his payments either to interest or principal, the 
creditor may appropriate the first payments to interest, and the later 
ones to principal.— Parker v. Young, 71 L.T. 435; 43 W.R. 16. 

(II.) C. A- — Receiving Order — - Domicile of Debtor — Dwelling-House — 
Bankruptcy Act , 1883, s. 6, subs. 1 (d). —A debtor who has resided in a 
house of nis own in England, but has gone to reside abroad, and has 
abandoned the house as his residence for more than a year before the 

i iresentution of a petition against him, and has not again adopted it as 
lis residence, though he might have resided in it within the year, had 
be chosen to do so, cannot be considered to have had a " dwelling- 
house ” in England within the prescribed period.— In re Nordenfelat, 
LJi. [1895] 1 Q.B. 151; 71 L.T. 505. 

(ill.) Ch. D. — Voluntary Settlement — Avoidance—Puisne Incumbrancers— 
Bankruptcy Act, 1883, $. 47. —The avoidance of a voluntary settlement 
in bankruptcy proceedings does not give the settlor’s trustee in 
bankruptcy any priority over puisne incumbrancers.— Sanguinetti v. 
Stuckey's Bank, 43 W.R. 154. 

(iv.) Q. B. D .— Warehouseman's Lien—Custom of Bristol.— By the custom 
of the city of Bristol a warehouseman is entitled to a general lien on 
ail the goods ; which are the property of the depositor and warehoused 
with him, for all warehouse rent, labourage and other charges, in 
connection with such goods or with other goods warehoused by the 
same person either before or after.— Carr v. Ford, 71 L.T. 584; 
43 W.R. 159. 

Bill of Sale 

(v.) Q. B. D. — Consideration — True Statement. —Six persons joined to 
lend £600 to 8- They made their advances at different times, and in 
different amounts. When the whole £000 had been advanced, S. gave 
a hill of sale to T., one of the six, the consideration being stated as 
“ £000 now paid by T.” Held, that the consideration was truly 
stated, and that T. was not a trustee, but merely a collector,— 
E. p. Tarbuek ; in re Smith, 43 W.R. 206. 

(vi.) Q. B. D.— Entry of Satisfaction-—Affidavit of Verification.— The affidavit 
verifying the signature and consent of the person entitled to the 
benefit of a bill of sale to the entry of satisfaction thereof need not be 
made by a solicitor.— White v. Bubery, L.R. [1894] 2 Q.B. 928; 
71 L.T. 014. 

t 

Building Society 

(vii.) C. A. — Instrument of Dissolution/—Variation of Rights—Building Societies 
Act , 1874, *. 32.—Decision of Ch. D. (see Vol. 20, p. 3, v.) reversed.— 
Kemp v. Wright, 64 L.J. Ch. 59; 71 L.T. 650. 

Charity«. 

(viii.) C. A.— Compulsory Sale of Land — Voluntary Subscriptions—Endowment. 
—Decision of Cb. D. {see Vol. 19, p.^l?,' v.) affirmed.— In re Clergy 
Orphan Corporation, L.R. [1894] 8 Cb. 145; 64 L.J. Ch. 66; 71 h.T. 
450 ; 43 W.R. 150, 

(ix.)* Ch. D.— Exhibitions at College—Endowed School—Jurisdiction of Com¬ 
missioners—Endowed Schools Acts, 1869,1873,1874.—Property was held 
on trust torprovide exhibitions at Oxford for scholars from certain 
sohools, one of which, Shrevsbury, was a public school, and the others 
endowed ’kohools. Held, that the exhibitions were educational endow¬ 
ments, and formed part of the endowments of the schools, and that as 
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Shrewsbury school was not solely Interested m the endowment, the 
Charity Commissioners had jurisdiction to make a scheme for the 
chanty, and that the jurisdiction of the Court was excluded.— 
Attorney-General v. Dean and Canons of Christ Church, L.R. f 181)4] 
3 Ch. 524; 08 L.J. Ch. 901; 71 L.T. 468 ; 43 W.R. 198. 

(i.) P. C.— Mortmain—Colonial Law. —An English statute will not be 
held to avoid & bequest in a colonial will on the ground that it is 
against the local law of England, without very clear ground appearing 
in such statute. The English statutes of mortmain do not operate to 
avoid a gift of money to a chanty m a valid colonial will coupled with 
an obligation to lay it out in land.— Mayor of Cantcilnmj v. Wijburn, 
71 L.T. 554. 

(ii.) C. A. — Mortmain — Corporation Slock. — Decision of Ch. D. (we Vol. 19, 
p. 77, ii.) affirmed. —Elmslcy v. Mitchell, L.R. [18941 3 Ch. 704; 
71 L.T. 558. 

Colonial Law:— 

(iii.) P, C.— Canada — Quebec Act — Time, for Complaining —Krpiry. —The 
right of a municipal elector to demand the annulment of the corporate 
appropriation for expenditure on the ground of illegality absolutely 
expires within three months from the date thereof, and cannot be 
extended by any procedure clause (see sect. 3 of the Civil Procedure 
Clause) which presupposes an existing right of action, and regulates 
its exercise. — DcchGne V. City of Montreal, L.R. [1894] A.C. 649; 
71 L.T. 354. 

(iv.) P. C.— Cape of Good Hope—Company — Issue of Shares at a Discount — 
Damages .—Directors of a company bona fide agreed, in consideration of 
services rendered, to issue shares at a discount. The shares were 
allotted, and the amount paid up less the discount. The allottee sold 
them to bond fide purchasers at a profit. Held, that the directors were 
liable to the company, but only for the discount allowed, there being 
no fraud proved, nor any further resulting damage to the eomx>uuy.— 
Hirsche v. Sims, L.R. [1894] A.C. 654; 71 L.T. 357. 

(v.) P. C. — New South Wales—New Trustees—Appointment of ~ Vesting .— 
Where an application for the appointment of a now trustee m place of 
one incapacitated is, in the opinion of the Court, duly made and 
served, the Court has power to direct the master to make the appoint¬ 
ment, and the vesting of the property follows without further order.— 
Piomley v. Richardson, L.R. [1894] A.C. 682 ; 71 L.T. 877. 

Company:— 

(vi.) Ch. D. — Debenture—Issue — Irregularity — Valuable Consideration — 
Directors' Authority. —By one of the articles of a company it was 
provided that any debenture bearing the seal of the company and 
Issued for valuable consideration, should bmd the company notwith¬ 
standing any irregularity touching the authority of the directors or 
officers to issue the same. The company owed B , a director, a sum of 
money with interest at 6 per cent., and B. owed D. a smaller sum. It 
was arranged that the cbmpany should issue to B. a debenture, with 5 
per cent, interest, for the amount of his debt to D., and that he should 
transfer it to D. The debenture bore the company’s seal and was 
signed by B. and countersigned by the secretary. There were yunutes 
of a directors’ meetAig at which the issue and sealing of the debenture 
were authorised. Held, that the debenture was given for valuable 
consideration, and that the irregularity in its isstifc was cured by tbe 
article mentioned.—Davie* v. 11. Holton <& Vo., L.R. £1894] 3 Ch. 678; 
63 L.J. Ch. 743 ; 71 L.T. 836 ; 43 W.R. 171. 
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IQ Ch. D. —Deceased Shareholder—Scotch 'Sequestration—Title to Shares. 
—*A domiciled Scotchman was, at the time of his death, the registered 
holder of shares {of which he was trustee) in an English company. 
After his death a Scotch sequestration was issued against his estate, 
and a trustee was appointed. By Scotch law the legal interest in the 
shares was vested in him. Held, that the title to the shares was 
sufficiently vested in the sequestrator, and that no order under O. xvi., 
r. 4f>, to dispense with a legal personal representative was necessary.— 
In re Tuticorin Cotton Press Co., 71 L.T. 723; 43 W.R. 190. 

<ii.) Ch, D .—Director— Qualification Shares—Agreement to Take. — The 
articles of a company provided that a director should vacate office if 
he failed to acquire the qualification shares within a specified time. 
A. was appointed a first director, and acoepted office, and acted to some 
extent, but never applied for shares, nor were any allotted to him. 
The company never did any business and did not go to allotment; it 
was wound up. Held, that-there was no agreement by A. to take 
shares from the company, but only to acquire them, and that as the 
company never went to allotment, a reasonable time for acquiring the 
shares had not olajised, and that A. ought not to be on the list of con¬ 
tributories—/ii re Issue Company ; Hutchinson's Case, 71 L.T. 067. 

(ni.) C. A. — Director — Qualification Shares — Time for Acquiring. —The 
articles of a company provided that a director should acquire his 
qualification shares within three months from his appointment. The 
signatories to the articles were to be directors till six of them should 
nominate another director in their place. The six signatories 
appointed another director withm three months of their appointment. 
Two of them never otherwise acted as directors, and never acquired 
their qualification shares. Held, that directors who resigned within 
three months were not bound to take the qualification shares— In re 
It. Bolton <£ Co., L.R. [1894] 3 Ch. 356 ; 64 L.J. Ch. 27. 


(iv.) C. A,— Director—Qualification Shares—Joint Holding. —A firm agreed 
to become agents for a company and to take 100 shares. A member of 
the firm signed the memorandum of association in his own name. He 
became a first director, the director’s qualification being 100 shares. 
The firm made application for 100 shares, which were allotted. This 
allotment was treated as a satisfaction of the partner’s subscription. 
Held, in the winding-up, that the partner was not liable, either by 
reason of his subscription or as director, to take another 100 shares— 
E.}>. Dunster; in re Glory Paper Mills Co., LB. [18941 3 Ch. 473: 
68 L.J. Ch. 885; 71 L.T. 528; 48 W.R. 164. 


(v.) Ch, D.— Dividend — Set Profits — Estimate — Directors' Remuneration .— 
The artioles of a company provided that the net profits should be 
applied in payment of a certain dividend, and that ten per cent, of the 
surplus should be paid to the directors. In 1883 resolutions declaring 
a dividend were passed. Tlio dividend was chiefly payable out of a 
fund made up of the estimated value of certain claims, which eventually 
turned out to be worthless. The proceedings were perfectly regular, 
and no improper motive was attributed to anyone. The directors 
claimed ten per cent, on the balance of the jsaid fund. On a summons 
by the voluntary liquidator, held, that at this distance of tune, and 
considering that the estimate was a reasonable one and that no 
improper motive was suggested, the directors were entitled to the 
<aum claimed.—J?. p. Kemp; in re Peruvian Guano Co.. L.R. [18941 
3 Ch. 690; 63 L J. Ch. 818; 71 L.T. 611; & W.R. 170?' L J 


(vi.) Ch. D.— Officer of Building Society — Solicitor. —W., a solicitor, was 
appointed solicitor of the Liberator Bnilding Society at an annual 
salary, out of which he was to pay all office expenses, and he under¬ 
took to pay to the society all fees received by him from the society's 
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clients. Held, that under these circumstances, W. was an officer of 
the society, and that his estate was liable to contribute all sums that 
he had received as an officer.—In re Liberator Building Society , 
71 L.T. 406. 


(i.) C. A .— Mortgage Debenture—Land Registry—Deposit of Security .— 
Decision of Oh. D. (see Vol. 20, p. 5, v.) reversed.— Somerset v. Land 
Securities Co L.R. [1894] 3 Oh. 464 ; 63 L.J. Oh. 880 ; 71 L.T, 612; 
43 W.R. 132. 

(ii.) C. A. & Oh. D.— Reconstruction — Creditor — Contingent Liability— 
Joint*Stock Companies Arrangement Act, 1870, 8. 2.—A lessee of collieries 
assigned his leases to a company, which covenanted to indemnify him 
against all claims. The company was wound up, and a scheme was 
sanctioned whereby a new company was to bo formed to take over the 
assets, undertake the liabilities, and pay the unsecured creditors. The 
lessee sought to prove against the old company for the total estimated 
amount of his possible liabilities. Held, that he was bound by the ' 
scheme, that if a creditor at all, he was not an unsecured creditor, and 
that his proof could not be admitted.— In re Midland Coal, Coke and 
Iron Co .; Craig's Case, 63 L.J. Cli. 859; 71 L.T. 329 and 706. 

(lii.) Ch. JD. — Shares—Company Limited by Guarantee—Companies Act, 
1862, ss. 7,14.—The articles of a company limited by guarantee may 
provide for the division of the interests of the members in the 
company’s undertaking into transmissible shares.— Malleson v. General 
Mineral Patents Syndicate, L.B. [1894] 3 Ch. 588; 63 L.J. Ch. 808; 
71 L.T. 476 ; 48 W.R. 41. 

(iv.) Ch.. D.— Shares — Contract to take by Infant — Repudiation—Effect of.— 
An infant applied for shares, which wero allotted; she attended no 
meetings and received no dividends, and the liquidator in the 
voluntary winding-up took her nune off the register. Held, that 
there had been a total failure of consideration, and that she was 
entitled to prove for the money paid on application and allotment.— 
Hamilton v. Vaughan-Therrin Electrical Engineering Co., L.R. [1894] 

3 Ch. 589; 63 L.J. Ch. 794; 71 L.T. 325; 43 W.R. 126. 

(v.) C. A.- —Shares—Issued at a Discount — Winding-tip— Adjustment between 
Contributories. —A company issued shares at«a discount under a power 
contained in the articles. It was wound up, and all tho creditors and 
costs were paid before the whole of the capital was called up. Held, 
that the issue of shares at a discount was void; and therefore that the 
discount shares must be called up in full m order to adjust the rights 
of the shareholders ihter se. — In re Railway Time Tables Publishing Co., 
71 L.T. 652; 43 W.R. 117. 

(vi.) Ch. D.— Shareholders — Personal Representative of — Calls on Shares. — 
The widow and residuary legatee of T., a shareholder in the plaintiff 
compaiyr, possessed herself of the personal estate of the testator, 
but did not take a transfer of certain shares held by him in the 
plaintiff company.. Notice was given of a call on the shares. She 
executed deeds assigning all the personal estate, except <Wio shares, to 
L., in consideration of lus covenant to indemnify her against 
liabilities, and to provide her with necessaries and comforts. Held, 
that the widow was bound to administer the estate according,, to law, 
and thSt as residuary legatee she only took what was left after the 
administration, that she ought to have provided for the calls on the 
shares, that the plaintiffs were entitled to be paid flic calls and interest, 
and that the deeds of assignment were void ao against them.— 
Rent and General Collecting and Estate Co. v. Troughton, 71 L.T. 427. 



QUARTERLY DIGEST. 

jfU) Ch. D.— Winding-up—Supervision Order —Petitioner'* Debt. — A debt 
incurred by n company under an agreement entered into after it has 
gone into voluntary liquidation ip no ground for a petition for a 
supervision order, although the agreement and the liquidation formed 
part of the same scheme.—In re Hank of South Australia, HR. [1893J 
3 Ch. 722; 64 L.J 1 . Ch. 44. 

(ii.) C. A. — Winding-up—Deport of Official Deceiver — Fraud.-— Decision of 
Ch. D. {see Vol. 10, p. 121, i.) affirmed.—In re General Phosphate 
Corporation; in re Northern Transvaal Gold Mining Co.; in re Delhi 
Steamship Co., HE. [1895J 1 Oh. 3; 71 L.T. 619; 43 W.R. 84. 

(ill.) Ch. D.— Winding-up — Rates—Occupation. — The liquidator must pay 
in full the rates falling due in respect of the company’s premises after 
the winding-up, where such premises are retained by him with a view 
either of obtaining a better price, or of avoiding a loss. In default of 
payment, liberty to restrain ought to be granted.— In re Mazer Fire 
Lighter, 71 L.T. 665. 

(iv.) Ch. D . - -Winding-up—Scheme — Official Dereiver — Reservation of Right 
against Directors—Sanction of Court— When a scheme sanctioned by 
the Court reserves to the official receiver his right to proceed against 
the directors of the old company for misfeasance, the Court will not 
sanction such proceedings if it is satisfied that the directors of the new 
company have bond fide deoided that such proceedings will be detri¬ 
mental to their company. The Court, and not the Board of Trade, 
has the determination of the question,— In re New Zealand Loan and 
Mercantile Agency Company, 71 L.T. 693. 

See Cob tract, p. 39, i. 

Compulsory Purchase:— 

(v.) Ch. D, — Application of Purchase Money — Vicarage—Repairs. —Money 
paid for land purchased by the Commissioners of Sewers was to be 
invested in land to be settled to the like uses as the land taken. The 
Commissioners took part of a churchyard. Held, that in sanctioning 
the investment of part of the purcliase money in a house which could 
be adapted for the purpose of a vicarage, the Court may also sanction 
the application of part of the money towards the necessary repairs 
and alterations. —E p. Commissionei a of Sewers and Vicar of St. Rololph, 
L.R. [1894] 3 Ch. 544 ; 63 L.J. Oh. 862. 

Contempt of Court 

(vi.) Ch. T>. —Proceedings in Camera — Publication.—An injunction was 
granted to restrain H. from communicating with a female ward of 
Court, and further proceedings took place m camera. It then appeared 
that he and the ward were already married. The hearing was 
adjourned. The S. newspaper published an account of the matter, 
giving names, and stating that the hearing was private. The infor¬ 
mation was furnished by P., a fnend of H., who had be^n informed by 
H. of the facts. The M. newspaper gave a similar account, not stating 
that the hearing was private. It wa% copied into two other news¬ 
paper. Motion was made to commit H., P., and the publishers of the 
four newspapers. The publisher of the M. swore that he did not know 
that the hearing was private. Held, that the publication in the 6. 
Was a contempt, hut not serious, and the Court was satisfied that it 
was not intentional. Held, that B. and the publisher bf the S. must 
pay the cost%of the motion; but that it must be dismissed with costs 
as against P. and the other publishers as an abuse of the process of 
Court.— Id re Martindale, L.R. [1894] 3 Ch. 198 j 71 L.T. 968; 
64 L. J. Chi 9; 43 W.R. 53. 
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Contract:— 

(i.) C. A. & Ch. Alternative Stipulations—Default in One—Right of 

Covenantee — Company — Equality of Skates. -Under an ordinary 
memorandum of association, under which the capital of a company in 
to be divided into shares of equal amount, the interests of the share¬ 
holders must be equal in all respects. Qua rt', whether such a company 
can issue preference shares. A. assigned the lease of a mini* to X , 
and X. covenanted that he would either pay A. £1,000, 01* transfer to 
him £1,000 worth of fully paid-up shares m a company to be formed 
by him for working the mine, the capital of which was not to exceed 
£12,000. X. formed a company with its capital divided into preference 
and ordinary shares. Held, that none of these shines would satisfy 
X.’s covenant, and that as he had put it out of his jiower to perform 
the covenant as to transferring shares, he must pay £1,000. Held, by 
C. A., that as the shares had no market value, the contract could not 
be satisfied by the transferof sha>es.— Mcllquham v. Taylor, L.R. [ 1895J . 
Ch. 53 ; 63 L.J. Ch. 75871 L.T. 484 and 679. 

(ii.) Ch. D. — preach — Employment. —The defendants engaged to employ 
tin? plaintiff as musical director for a fixed term, at a stated salary, 
with a provision that lus name should be announced in certain news¬ 
papers, and on bills and programmes. An opera was produced at the 
theatre during the term, which the composer conducted, thereby doing 
the most important part of the work of the musical conductor. The 
plaintiff’s salary was paid, and Ins name published as agreed. Held, 
that the contract meant that lie should be really employed, and that 
he was entitled to more than nominal damages, although it had not 
boon shewn that Ins non-employment would pi event lain from getting 
another engagement.— Dunning v. Lyric Theatre, 71 L.T. 396. 


Copyright 

(ui.) Ch. D. — Sporting Papers — “ Selection ” of Horses, —C. was the 
registered proprietor of a weekly sporting paper, in which were 
published every Monday the names of the horses selected as probable 
winners for the races to take place during the week 1’., the pro¬ 
prietor of another sporting paper, quoted C.’.s “ selections,” giving C.’s 
name. Held, that P. had meroly published the fact that C. thought 
that particular horses would win, and that there was no infringement of 
copyright. — Chilton v. Progress Printing and Publishing Company, 
71 L.T. 664 ; 43 W.R. 136. 


CoBts 

(iv.) Ch. D. — Taxation—Copy Cot respondence—Discretion —Trustees' Costs— 
StatuteiParrcd Costs.—T he amount to be allowed for copy correspon¬ 
dence is in the taxing master's discretion, but his answer must hIiow 
that he has ascertianedwliat part of the correspondence was necessary 
for the due consideration of the case. In taxing the cost#, charges and 
expenses properly incurred by trustees, statute-barred costs ought not 
to be disallowed, as trustees cannot be compelled to plead the statute. 
—Dmlgett v. Ihulgeft, 71 L.T. 632; 43 W.lt. 167. >■’ 

,'v.) Ch. D. — Taxation — Discretion — 11.S. C„ 1883, Ixv , r. 27, mtb-r. 39.—The 
Court has no jurisdiction to review the allowance? of a witness’s costs 
under the rule above-mentioned, if on proper consideration they^ have 
been allowed by the taxing master.— Oliver v. Robins, 71 L.T. 636. 
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County Court:— 

(i.) C. A* — Casts—Contract or Tort—County Courts Act, 1688, #. 116.—An 
action which can be maintained for misfeasance, contract or no con¬ 
tract, is “ founded on tort,” and a verdict for £20 will therefore carry 
costs on the High Court scale.— Taylor v. Al.fi. d> L.U., L.R. 11895] 
1 Q.B, 184; 64 L.J. Q.B. 6 ; 71 L.T. 596; 48 W.R. 120. 

{ii.) Q,. B. "D.—Jurisdiction — Balance—Admitted Set-off—R.8.C., 1883, 
0. lv., r. 12— County Courts Act, 1888, s. 57.—A speoial indorsement on 
a writ stated the total chum as £148, and gave credit for payments on 
account £25, reducing the claim to £123. The plaintiff recovered only 
£50, Held, that the set-off was an admitted set-off, that tho connty 
court had jurisdiction, and that county court costs only should hie 
allowed.— l.ovejoy v. Cole, L.R [1894] 2 Q.B, 861; 71 LT. 374; 
43 W.R. 48. 


Criminal Law *.— ' 

(ui.) Q. B. D .— Form of Indictment — -Receiving Goods—False Pretences.— 
In an indictment for receiving goods knowing them to have been 
obtained by falso pretences, it is not necessary to set out the false 
pretences.— Reg. v. Taylor, L.R. [1895] 1 Q.B. 25; 71 L.T. 571; 
64 L.J. M\C. il; 43 W.R. 24. 

(iv.) Q. B. D, - Sirmmary Jurisdiction First Offence — Riyht to Jury — 
Summary Jurisdiction Ad, 1879, s. 17.—The appellant was convicted by 
the justices of keeping a brothel. Before sentenco a previous convic¬ 
tion was reported. For a second offence she was liable to four months 
imprisonment. The justices, however, sentenced her to two months, 
in default of paying a fine of £20. Held, that the justices had in effect 
treated the charge as for a first offence, that the appellant had not 
been charged with an offence for which more than three months 
imprisonment could be imposed, and wos not entitled to claim a trial 
by jury.— Reg. v. Fowler, 64 L.J. M.C. 9. 

Ecclesiastical Law 

(v.) Ch. D ,— Advoicson—Right of Presentation — Turns — Exchange — Usurpa¬ 
tion. —As between patrons with alternate turns of presentation, a 
presentation on an exchange of livings counts as a turn; and if one 
patron usurps the turn of the other, the order of turns is not altered, 
but the ousted patron (aftor six months) loses his turn; and on this 
point there is no distinction between usurpation by a total stranger, 
and usurpation by a person privy in, or party to. the title.— Keen v. 
Denny, L.R. [1894] 3 Oh. 169; 64 L.J. Ch. 55; 71 L.T. 566; 
43 W.R. 39. 

(vi.) Consistory Court Of London. - Burial -Cremated Remains— 
Church closed for Interment. —A faculty was refused for the insertion in 
a niohe in the wall of a church dosed for burial of an urn containing 
the ashes of a cremated body, m consequence of the, inconvenience 
which might be enused in case of alterations in the church. Held, that 
the interraoni of the urn beneath the floor of tho church might be 
allowdtl, a burial fee being paid to the incumbent. Scttiblc, that 
cremated remains cannot be lawfully interred in or under a parish 
church without a faculty.— In re Kerr, L.R [1894] P. 284. 

< 

(vii.) Consistory Court Of London.— SecoM Communism Table—Side 
Chapel.— The Court, before granting a faculty for placing a second 
communion fable m a side chapel of a church, requires to be satisfied 
that such chapel is so separated from the body of the church as to 
indicate that it is intended for use when the chancel or nave is not 
used for service.— St. Peter's Vicar v. Parishioners, L.R. [1894] P. 350. 
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Estoppel* 

(i.) C. A. & Oh* "D.— Judgment—Consent.—Judgment by consent of 

S artxes creates an estoppel just as much as a judgment arrived at by 
lie Court after a case has been fought out.— K. p. I tank of Kmtlnm It in 
re South American and Mexican Co, L.TL [ 1895J 1 Ch. 37; 
63 L.J. Oh. 803 ; 71 Ii.T. 834 and 594; 43 W.R. 107 and 131. 

Friendly Society 

(ix.) Q. B. D.— Withholding or Misapplying Property—Friendly Smithes 
Act, 1875, s. 16, subs. {).—The steward of a dub, registered as a friendly 
society, was entrusted with the club stock of liquors, tobacco, etc. A. 
large deficiency was found on taking stock. Held, that the facta 
showed a primd facie case of withholding or misapplying the property 
of the society, and that the magistrate ought to issue a summons.— 
Reg. v. Bennett, 63 L.J. M.C. 181. 

• 

Gaming 

(Hi.) C. C. R .—Betting Home Act, 1853, e. 1— Resorting to House,—Jury — 
Election of Accused—Summary Jurisdiction Act, 1879, s. 17. --Ou trial of 
anmdiotment for keeping open a house for the purpose of betting with 
persons resorting thoreto, it is not necessary to prove actual resorting to 
the ljBnse, the purpose being the offence, and it is enough to prove that 
the house was opened and advertised as a betting house. But where 
no evidence except that of resorting is offered, actual resorting must 
be proved, and the receipt of letters and telegrams directing the accused 
to make beta is not enough. When an accused person elects to lie 
tried by a jury, the procedure is the same as in the case of indictable 
offences. Ho may therefore be committed in respect of any indictable 
offence disclosed by the depositions, and counts may be added in 
respect of any indictable offence bo disclosed, except in cases falling 
within the Vexatious Indictments Act.— Reg. v. Broun, L.li. I1895J 
1 Q.B. 119; 04 L J. M.C. 11. 

Habeas Corpus 

(iv.) Q. B. D. — Service—Disobedience — Attachment .—A writ of habeas corpus 
can only be properly sorved by delivering the original writ to the person 
served. If a copy is served the person served cannot waive the irregu¬ 
larity by appearing so as to be liable to attAchmont for disobedience. 
If the original is not delivered to the principal of several persons 
served, the sorvico of a oopy upon the others is not good service. — 
Reg. v. Rowe, 71 L.T. 578. 

a 

Highway• 

* 

(v.) Q. B, D. — Bridge—Canal Company—Obligation to Repair — Ajtproaches. 
—The Act which incorporated a canal company, now represented by 
the defendants, provided that it should make and keep in repair certain 
bridges. One of these carried a road over tho canal, and raised 
approaches had to be constructed. Held, that tho approaches were 
practically part of the bridge, and that the defendants wore bound to 
keep them in reflair.*— Nottingham County Council v, f.S. f L.R., 
71 L.T. 430. 

(vi.) Q. B. 35.— Surveyor — Liability of—Debt due fiom Predecessor—High' 
way jft, 1835.—STo action lies against a surveyor of highways, 
appointed under the Act, for the price of materials supplied to Ins 
predecessor for the repair of highways, where such predecessor has 
died insolvent after having received from the parish moneys sufficient 
to pay for such materials.— FroAinyham Lon and Steel Co. v. Bowser, 
L.R. [1894] 2 Q.B. 701; 71 L.T. 433; 64 L.J. Q.Ji. 12. 
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Husband and Wife:— 

(i.) P. 3D,—Divorce—Variation of Settlement .—Where there were five 
beneficiaries who might on a remote contingency become entitled to a 
share in the funds settled, four of whom had consented to the corpus 
being returned to the petitioner, and the fifth of whom was in the interior 
of Africa and could not be communicated with, the Court ordered that 
the interests of all five should be extinguished. As one of the trustees 
had left the country and could not be found,the costs of thetwoothers 
were allowed as if he had joined with them,— Storer v. Storer, 71 L.T. 704. 

(li.) P. D. - -Judicial Separation — Dismissal of Petition-Costs . —In a suit by 
the wife for judicial separation on the ground of cruelty, it appeared 
that many affectionate letters had been exchanged between the parties 
after the alleged actB of cruelty. The petition was dismissed, and the 
“ usual order ” for the wife’s costs was refused.— Hough v. Hough, 
71 Ii.T. 703. 

(in.) P, D. — Paraphernalia—Married Women's Property Act, 1882, as. 1,2,17. 
—A husband mode his wife valuable presents of jewellery. Most of 
them were made on Christmas days, or on her birthdays, or as “ peace 
offerings ” after disputes, and with the knowledgo of the husband the 
wife took entire possession of the jewellery. After taking divorce 
proceedings the husband, for the first time, alleged that he only allowed 
her the use of the jewels. Held, that thoy were not paraphernalia, but 
the absolute property of the wife — Tasker v. 'Tasker, L.R. [1805] P, 1. 

(iv.) P. D. — Restitution of Conjugal Rights. —Delay is no bar to a suit for 
this purpose.— Reaudcrk v. Reaudcrk, 71 L.T. 376. 

(v.) Q. B. D.— Sejm ration— Annoyance by Wife— Adultery. - By a separation 
deed, without a trustee, the husband covenanted to pay an annuity, 
and the wife covenanted not to molest, annoy, or interfere with him. 
She committed adultery, and a child was born. Hdd, that this was 
no defence to an action for arrears of the annuity.— Sweet v. Sweet, 
L.R. (1805J 1 Q.B. 12; 71 L.T. 672. 

Inclosure 

<vi.) Ch. D. — Construction of Act—Sepamte Ownership of Surface and 
Minerals—Compensation Clause.—In the construction of Inclosure Acts, 
where the ownership of the surface and the minerals is severed, regard 
must be had to the? following rules: (1) Primd facie the surface owner 
has the ordinary right to support; (2) he can only be deprived of Such 
right by unequivocal words, or by implication from the context. The 
absence or inadequacy of any provision for compensation tonds 
strongly against such implication.— Sell v. Eail of Dudley ; Cornett 
Waterworks Co. v. Ritson, 43 W.R. 122. 

Infant.— See Bankruptcy, p. 33, vii. 

Injunction 

(vii.) Oh. D. Contract of Sen ice—Clause Affirmative in r Substance —A 
Contract of service provided that the employer should not give the 
employed notice to leave, except m the case of misconduct or breach 
of the agreement. Held, that the clause, though negative in form, 
was affirmative in substance, and that an injunction ought not to be 
granted to enforce it.— Davis v. Foreman, L.R. 118941 3 Ch. 654 : 
43 W.R. 168. 

(viii.) O. A. — Slander of Goods of Rival Trader.— The defendant, a retailor, 
was supplied by the plaintiff with his infants’ food for sale. The 
defendant Vixed to each bottle of the food a notice commending a rival 
food as the best made. The Court below was of opinion that this 
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was a mere puff of the rival food, and gave the plaintiff no ground of 
complaint* Held , however, that if on the whole of the evidence it 
appeared that the statement in the defendant’s notice was a falso 
statement about the plaintiff’s goods, and had injured or was likely to 
injure the plaintiff, the action would lie. New trial ordered.— 
Mellin v. White, L.B. [1894] 3 Ch. 276. 

International Law 

(»•) P. C Jurisdiction of Foreign Court—Decree Against Absent Foreigner .— 
No territorial legislation can give jurisdiction which ought to be 
recognised by a foreign court against absent foreigners who owe no 
allegiance or obedience to the legislating power. Tn all personal 
actions tho courts of the country in which the defendant rosules, not 
those of the country where the cause of action arose, should be resorted 
to. — Sirdar Gwrdyal Singh v Rajah of Faridhote , L.R. [1894] A.C. 670. 

• t 

Joint Contractor 

(ii.) C. A. — Judgment on Cheque—Bar. —Decision of Q. B. D. {see Vol. 19, 
p. 126) affirmed.— Wegq-Piosser v. Frans, L.R. [1895] 1 Q.B. 108; 
64 L.J. Q.B. 1; 43 W.R. 66 

Judge 

(iii) C. A.— Action Against.—Ho action will ho against a judge m respect 
of any acts done by him in his judicial capacity, even if they are done 
maliciously.— Anderson v. dome, 71 L.T. 382. 

Justices;— 

(iv.) Q, B. D.— Summary Jurisdiction — Cab Fare — Refusal to Fay— Civil 
Debt.—A cab fare, recoverable under the Town Police Clauses Aot, 
1847, is a civil debt within the moaning of sect. 6 of the Summary 
Jurisdiction Act, 1879, and refusal to pay such a fare is not a criminal 
offence, whereby the person refusing is liable to conviction and a term 
of imprisonment. The words, “ and not on information,” in such 
section are only intended to exclude cases where an information on oath 
is required by statute.— lleq.y. Justices of Torquay, L.R. [1895] 1 Q.B. 11; 
71 LT. 574; 43 W.R. 59. 

• 

Landlord and Tenant:— 

(v.) Q. B. D.— Compensation for Improvements—Breach of Covenant — 
Summary Proceedings — Agricultural Holdings Act, 1888, ss 6, 24.— 
Where a tenant has made a claim for improvements, and tho landlord 
has counter-claimed*for breach of covenant, and the arbitrator has 
awarded that a balance is due to the landlord, the landlord cannot 
use the summary procedure of the Act to recover the balance.— 
Holmes v. Formsby, 43 W.R. 205. 

(vi.) Q. B. D. — Notice of Detei initiation of lease.- -A tenant, having power 
to determine lus lease, wrote to his landlord that he considered the 
rent too high, an£ that he should not he able to stop unless some 
reduction was made,*and said, “I give you an earljemtimation of 
this so that you may have ample time to consider what course you 
would like to adopt.” Held, that this was a sufficient notice to deter¬ 
mine the lease.— Bury v. Thompson, 43 W.R. 203. • 

• • 

Licensing 

(vii.) H. L.— Transfer — Misconduct-*Expiration.— Decision of C. A. (see 
Vol. 10. p. 120, ii.) affirmed.— Freer v. Munay, L.R. [1894] A.C. 576; 
63 LJ. M.C. 242; 71 L.T. 444. 
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Limitations 

(i.) Gh, D. Mortgage — Prtmsn for Redemption—Arrears of Interest — 
Reversion.—A. mortgage of a reversionary share of the proceeds of 
realty and personalty in Court contained a proviso for redemption 
upon payment, on or before the death of the tenant for life, of the 
principal sum, with “ interest for the same in the meantime ” at a 
specified rate. There were distinct covenants for payment of the 
principal on the death of the tenant for life, and of interest iu the 
meantime; but the proviso did not refer to those covenants. 
♦When the tenant for lifo died thirteen years’ interest was unpaid. 
Held, that the proviso for redemption was a distinct contract, and 
that the mortgagee’s right to the whole of the interest was not affected 
by any statute of limitations or rule of equity.—- Turner v. Spencer, 
48 W.R. 1/53. 


Local Government:— 

(ii.) Q. B. D. - Borough — Clerk to Justices—County Rand — Fees—Locat 
Government Act, 1888, s. 84.—The county council must pay the salary 
of the clerk to the justices of a borough in the county, which has a 
population of under 10,000, and a separate commission of the peace ; 
and all fees and costs payable to such clerk, and not excluded in fixing 
his salary, sre to be paid to the county fund.— Herefordshire County 
Council" v Twen Council of Leominster, L.li. [1895] 1 Q.B. 43; 
71 L.T. 57(1. 

(iii.) Q, B. D.— Building Line —“ Ruikliny on either Side in same Street ”— 
Public Health Act, 1888, s. 3. -A house was bu’lt by J. at the side of a 
road whore there were no other houses. He afterwards proposed to 
build cottages on the same side of the road, thirty yards from such 
house. Held, that the local authority could not proscribe a building 
line by reference to the wall of the house.— Reg. v. Onuesby Board of 
Health, 43 W.R. 96. 

(iv.) Q. B. D Drainage — Sewer — Duty of T.ocal Authority — Public Health 
Act, 3875, 8. 15.—There was a dram which carried off surface water 
and sink water from the defendant’s house amongst others. He and 
other owners of houses, without the knowledge of the local authority, 
connected water clpsets with the drain. This caused a nuisance, and 
the local authority preferred a complaint against the defendant, but 
did not prove that ho alone caused the nuisance. Held, that the 
authority were in default in not providing proper drainage for the 
district, and could not transfer the obligation to do so to the individual 
inhabitants.— The Wycombe Union v. Parsons, 71 L.T. 428. 

(v.) Q. B. D . — Licence for Music and Dancing —County Council — Bias — 
Validity of Proceedings. —It appeared that P., a county councillor, had, 
previously to an appeal to the county council against a decision of the 
council's licensing committee, which was adverse to a licence, attended 
a meeting of porsons who opposed the licence. He was alleged to 
have joined in discussing the evidence to be adduced, but stated that 
he had taken no part in the discussion* excSpt telling the meeting the 
course of procedure to be adopted. It did not appear that Pi affected 
the decision of the council otherwise than by his vote. Held, that he 
^as not so far biassed as to invalidate the proceedings of the council. 
— Reg. v. London County Council, 71 L.T. 638. * 

(v|.) Q, B. D.—L T uisance — Abatement— u Owner"—Public Health (London ) 
jet, 1891, 8. 141,—Where the lessee of premises, not held at a rack- 
rent, has s&b-let them for the remainder of the term, less a few days, 
the rent and covenants being the same as in the original lease, the sub- 



QUARTERLY DIGEST. 


45 


' lessee, and not the lessee is the " owner ” within the meaning of*the 
section above-mentioned.— Truman, Hunbury, Jim ton tC Co. v. Kerslake, 
L.R. [1894] 2 Q.B. 774} 63 L.J. M.C. 222; 43 W.R. 110. 

(i.) Q. B. D.- Nuisance — Sewers - - / htiy of Local Authority to Provide— 
Liability of Owner of Property — Public Health Act, 1875, ss. 13, 15, 94, 
95, 96.—X. and others, without the knowledge of the sanitary 
authority, more than twenty years ago connected their water-closets 
with a drain belonging to such authority, being tho only available 
drain. A nuisance was caused thereby, and the authority took 
proceedings against X. to obtain an abatement. It was not 'proved 
that his sewage alone caused the nuisance. The authority had not 
carried out any system of sewerage in their district. Held, that as the 
authority were under tho obligation to provide tho sewers necessary 
for their district, they could not evade their obligation by proceeding 
against X., and that tho justices were right m dismissing the 
complaint.— Fordom v. Parson*, Ij.R. [1894] 2 Q.B. 780. 

(ii ) Q B. D .— Urban Authority — County Council — Main Hoad* — Arbitration 
as to Payment—Local Government Act , 1888, ss 11,35.—Where an urban 
authority has claimed to retain the powers and duties of maintaining 
the main roads within its district, the amount to be paid to such 
authority by the county council m respect of such roads can only bo 
settled, m default of agreement, by the arbitration of the Local 
Government Board.— In le Redfordshiie County Council and Jledfoitl 
Urban Sanitary Authority, L.R.[1894] 2 QB. 780; 64 L.J. Q.B. 26; 
71 L.T. 433. 

(in.) Ch,. D.— Waterwoihs — Restriction oh Construction—Public Health Act, 
1875, s*. 4,51,52.—Where a local authority has, previously to the incor¬ 
poration of a water company in its district, substantial waterworks 
already in existence, it is not bound to give notice to tho company 
before commencing additions to such works.-- Clerclaml J Cater Co 
v. Iiedear Local Board , (54 L J. Oh. 04; 43 W.R. 90. 

See Married Woman, p. 46, i. 

Lunatic 

(iv.) C. A..—Affidavit—Inspection—Annexed Documents — Dm harye of Com¬ 
mittee --Deceased Lunatic. —When an affidavit is filed which refers to 
documents as “ annexed ” thereto, any pet son entitled to see tho 
affidavit is entitled to soo the documents, though they are not actually 
annexed. The executor of a deceased lunatic asked that the committee 
should be ordered to deliver up certain documents relating to the 
lunatic’s estate. The committee had not received a final dis¬ 
charge. Held, that the application was premature.— In re Hmchliffe, 
04 L.J. Ch. 76; 71 L.T. 532; 43 W.R. 82. 

(v.) O* A.— J J ractice — Stockholder — Dividends — Receiver—Lunacy Act, 1870, 
ss. 108,116, 146, 333.—The judge or a master in lunacy may appoint a 
receiver of dividends on stock standing m the Bank of England in the 
name off a person who is “through mental infirmity arising from 
disease or age, incapable of managing his affairs,” But in the absence 

§ of special reason to thfi contrary, it is better to bring tfee stock into 
Court,— In re Browne, L.R. [1894] S Ch. 413; 68 L.J. Ch. 729; 
71 L.T. 365 ; 43 W.R. 175. 

Married. Woman : J 

■fvi.) G. A. — Separate Estate—Restraint on Anticipation — Sequestration — 
Married Women's Property Acts, lfwC2, s. 1; 1893, s* 1, 2.— An order had 
been made lor payment of costs by a married womSn, tenant for life 
of real estate for her separate nse without power of anticipation. 
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Held, that under a sequestration to enforce payment, rents due after 
the order for payment, but before the issue of the writ of sequestration, 
Could pot be taken. The 2nd section of the Act of 1893 does not apply 
to an order for payment of costs made before the Act came into 
operation.— E. p. Hood-Bans; t n re Burnley, L.R. [1894] 3 Ch. 185. 

(i.i Q. B. D .— Mates—Recovery of—Compounding—Poor Mate Assessment 
Act , 1869, ss. 8 , 4 — Summary Jurisdiction Acts, 1879,1884 — Interpretation 
Act, 1889— Married Women's Property Act, 1882, s. 1 —A married 
woman, owner of houses in the metropolis, gave notice of her wish to 
compound for the rates. She was allowed the consequent deductions 
from the rates, but made default in payment of general rates, which 
are recoverable in the same manner as poor rates. Held , that Blie had 
made no such contract with the overseers as to bring the case within 
the Married Women’s Property Act, 1882, and that she was liable to 
the ordinary remedy for the recovery of poor rateB—namely, distress 
and imprisonment in default of sufficient distress. — In re Allen, 
L.B. T1894] 2 Q.B. 924; 63 L. J. M.C. 267; 43 W.It. 141. 

Metropolis Management 

(ii.) Q. B. D.—*' Drain ” — “ Sewn- ” —Liability to Repair — Metropolis 
Management Act, 18 55, s. 250.—P. owned two blocks of buildings Con¬ 
taining several sets of apartments, separated by a causeway twenty 
feet wide, which opened into a public street. Access to one block was 
from the causeway, and to the other from the street. There was a 
dust-bin in tho causeway for the common use of the inhabitants of 
both blocks. The blocks were drainod by branch drains running into 
a main drain. Held, that such drain was used for “ premises within 
the same curtilage,” and was a “ dram ” and not a “ sewer,” and that 
P. was liable to repair it.— Pilhrow v. Vestry of St. Leonard, Shoreditch, 
L.R. [1895] 1 Q.B. 33; 71 L.T. 697. 

(ih.) C. A. & Q B. 71. — Drainage — Lowthcr Arcade — Drain—Sewer — 
Metropolis Management Act, 1854, ss. 68, 69, 250.—The Lowther Arcade 
is drained by a pipe running down the centre of the Arcade. Held, 
that the pipe was not a “drain” but a “sewer”; that the Arcade 
was not “one building” or “premises within the same curtilage”; 
and that the local authority was liable for the repair of the sewer.— 
Vestry of St. Martii^-in-the-Fields v. Bird, 71 L.T. 432; 43 W.R. 8 and 194. 

(iv.) Q, B. D,— Duty to Clear Footways — Neglect of Public Health (London) 
Act, 1891, s. 29.—A person injured owing to the neglect of a sanitary 
authority to dear frozen snow from a footway, has no right of action 
against them.— Saunders v. Holborn Board of Works, L.B. [1895] 

1 Q.B. 64 ; 71 L.T. 519 ; 43 W.R. 26. 

(v.) Q. B. D.- Footway—Flagging — Land Extra Commercium — Owner — 
Metropolis Management Acts, 1855, #. 250; 1890, 8. 1 —A local authority 
had, under the Metropolis Open Spaces Act, 1877, acquired the lease 
of a piece of lantl for a public garden. Held, that they were owners, 
and liable to contribute towards the expenses of flagging the adjoining 
footways.— Vestry of S*. Mary's , Islington v. Cobbett, 71 L.T, 573; 
43 WiR. 47. 

(vi.) Q. B. B. —Height of Building — Continuing Offence—Metropolis Manage 
went Act, 1862, ss. 85, 107.—The respondent employed builders to erect 
/I house which was higher than allowed by the Act. In October, 1892, 
the county council served a notice on the builders requiring them to 
comply with«.tlie Act, and the notice came to the knowledge of the 
respondent. In February, 1893, the builders gave the respondent 
possession? In December, 1893, the county council gave notice to 
the respondent to comply with the Act. In March, 1894, they 
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summoned him for continuing the building on December Slat, 18SS, 
and on each succeeding day to the date of the summons. Held, that 
he ought to be convicted, as the Act made the continuing of the building 
an offence, so that neither the fact that no conviction had been 
obtained for the erection, nor the lapse of six months after its 
erection or its discovery by the counoil without such conviction being 
obtained, prevented the recovery of jienalties for continuing the 
building.— London Countv Council v. Worley, L.R. [18041 2 Q.B. 826; 
08 L.J. M.O. 218; 71 L.T. 487; 48 W.R. 11. , 

(i<) Q. B. X>. — “Owner ”—“ Occupier"—Inability for Paving—Metropolis 
Management Act, 1865, ss. 105, 250.—A lessee who has sublet at the 
same rent as he pays, and derives no profit from the rent, though he 
receives it from the occupier, is not liable to contribute as “ owner ” 
to the expenses of paving.— Walford v. Hackney Boat d of Works, 
43 W.R. 110. 

(li.) Q. B. D.— Vestryman— Qualification — Loss of.— A vestryman who is 
properly qualified at the time (ft lus election does not cease to bo a 
member of the vestry before the expiration of his torin of office because 
he had ceased to occupy a house m the parish.—Jfcv/, v. Williams, 
43 W.R. 140. 

Mine:—. 

(iii.) Q. B. D.— Examinations of Mines — lleports. —The examination re¬ 
quired by the Coal Mines Regulation Act, 1887, s. 40, r. 5, to be made 
every day must be reported and recorded, as well as that directed to 
be made every week.— Scott v. Bould, L.R. [1895] 1 Q.B. 9; 
64 L.J. M.C. 16; 71 L.T. 577. 

Mortgage 

(iv.) Q. B. D. — Attornment — Death of Mortgagor—Occupation by Heir-at- 
Law—Eight to Distrain. —A mortgage deed contained a clause of 
attornment. The mortgagor died, and bis heir-at-law succocded to the 
mortgaged promises, and continued to pay the interest. Held, that 
there was no relation of landlord and tenant between the mortgagee 
and the heir-at-law, and that the former would not distrain for 
arrears of interest.— Scobie v. Collins, 64 L.J. Q.B. 10. 

(v.) C. A.— Consolidation. —Decision of Ch. D. ( see Yol. 10, p. 130, i.) 
affirmed.— Pledge v. Can, L.R. [1895] 1 Ch. 51; 64 L.J. Ch. 51; 
71 L.T. 598; 43 W.R. 50. 

(vi.) H. L.— Purchase of Equity of Redemption — Merger — Intention.—A 
solicitor acted for all parties m mortgage transactions. A mortgage 
was executed m favour of A., and a second mortgage to the appellant. 
The solicitor undertook in each case either to take a transfer of the 
securities, or to make good any deficiency on realisation. The mort¬ 
gagor became bankrupt, and the solicitor purchased the equity of 
redemption. The solicitor paid off A. with a loan obtained from his 
banker^and took a transfer of A.’s mortgage, which he deposited with 
the banker. Afterwards the respondent made the solicitor an advance 
and took a transfer of the mortgage. Held, that there was no merger 
of A.’s mortgage with* the equity of redemption, and that it retained 
its priority over the appellant’s mortgage.— Thorne v. Cann, 04 L. J. Ch. 1. 

See Limitations, p. 44, i. 

• * 

nuisance 

(vii.) BE, I*.— Adjoining Owners — Overhanging Tree—Rfglit to Cut. —Decision 
of C. A. J see Vol. 10, p. 132, iii.) affirmed. —•Lemmon v. Webb, 
71 L.T. 647. 


D 
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(i.) Oh, D.—Injunction — Noise earned by Two or More Persons.—The acts 
of two or more persons may, taken together, constitute such a nuisance 
that an injunction will be granted against alb although the annoyance 
caused by the act of any one of them taken alone would not amount 
to a nuisance.— Lambton v. Hellish ; Lambton v. Cox , L.R. [1894] 
8 Oh. 168; 68 L.J. Ch. 929; 71 L.T. 385 ; 43 W.R. 5. 

Partnership 

(ii.)Ch. D.— Dissolution—Parties — Rights of Persons Nominated to succeed 
to Shares. —Partnership articles between five persons provided that 
each might nominate a son to succeed to his share, but that no son so 
’ nominated should succeed till he attained twenty-ono. The power 
was exercised. An action was commenced for dissolution, and the 
defendant applied to stay all proceedings until the nominated sons 
(who were all under twenty-one) were made parties. Held, that the 
sons were not necessary parties, and that the clause m question did not 
prevent the partners from dissolving the partnership .—Ehrmann v. 
Ehrmann, 48 W.R. 125. 

(iii.) H. L.— Retiring Partner — Liability of—Overdraft—Principal and 
Surety — Release. —Decision of C. A. (see Vol. 19, p* 94, v.) affirmed.— 
Rouse v. BrMford Ranking Co., L.R. [18941 A.C. 586; 64 L.J. Ch. 890; 
71 L.T. 522; 43 W.R. 79. 

Patent 

(iv.) C» A.— Exclusive Licence — Power to Revoke — Breach of Covenants — 
Deviation — Rectification .—Decision of Ch. D. (see Vol. 20, p. 26, iv.) 
affirmed.— Cvyot v. Thomson , L.R. [1894] 8 Ch. 888; 64 L.J. Ch. 32; 
71 L.T. 416. 

(v.) P. C. — Prolongation — Expiration of Foreign Patents — Patents, cC'O., Act, 
1888, s. 25, sub-s. 4.—A foreign invention first patented in England 
after the passing of the Act may be dealt with under the section 
above-mentioned on the footing that the Patent Law Amendment Act, 
1852, has been repealed with respect to it. The lapse or expiration of 
foreign patents are circumstances to be considered with refovence to 
the question of extending a British patent, but are not conclusive 
against such extension.— In re Semet and Solvag's Patent, 71 L.T. 674. 

r 

Poop Law 

(vi.) Q. B. D.- Outdoor Relief—Reimbursement of Guardians—Ordinary 
Creditors — Poor Law Act, 1849, ss. 16,17.—A pauper received outdoor 
relief. At her death she left s'*will dealing with certain property, and 
appointing a creditor as executor. Held, that the guardians were not 
preferential creditors with respect to their claim for reimbursement, 
and were not entitled to “ take and appropriate ” the property of the 
deceased.— Laver v. Bootham, L.R. [18951 1 Q.B. 59; 71 L.T. 570; 
48 W.R. 25. 

(Vii.) B. L. —Rating —Bock*—Different Parishes — Hypothetical Tenant.— 
Decision of C. A. ( see Vol. 19, p. 133, if,) affirmed.— Hull Docks Co. v. 
Scukftates Guardians , 71 L T. 642. 

(viii.) 0» A.—Rating — Exclusive Occupation — Canal. —Decision of Q. B. D. 
tsee Vol. 10, p. 52, i.) affirmed.— Doncaster Assessment Committee y. 
M.S. & L.R., 71 L.T. 585. 

(ix.) H. L.— Rating—Valuation List—Valuation (Metropolis) Act , 1869, »• 32. 
—An appeal against the “ total of the gross value ” or “ the total of 
the rateable value ” of a parish under the section above mentioned, 
cannot be preferred on the ground that the valuation of individual 
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hereditaments is incorrect. —London County Council v. Assessment 
Committee of St. George'*, Hanover Square, L.R. [18941 A.C. 600: 
64 L.J. Q.B.48; 71 L.T. 409. 


Power 

(i.) Ch. D.— Special Power — General Bequest — Evidence of State of Property 
— Admissibility. —A testatrix had a special power of appointment in 
favour of her children. 8he directed by will that “ all my property of 
• eveiy kind” should be divided amongst them m certain shares/but 
made no reference to the power. Held, that the power was not 
exercised, and that evidence of the stato of her property was not 
admissible to shew her intention.— Bruno v. Fyston , L.R. [18941 
8 Ch. 695; 43 W.R. 139. 

Practice• 

(ii.) C. A.— Appeal—Time for—Interlocutory or Final Order, B.S.C., 1888, 
O. lvm., r. 15— ltule* of Court, Note mho, 1893.—An order in an 
administration action directing that cei tain payments might be made 
to an annuitant, and adjourning farther consideration, though it 
finally settled tlio consti action of the clause, held, to be interlocutory 
and not dual, so that an appeal against it, not brought witlnn fourteen 
days, was out of time.— Long v. Gardner, 71 Ij.T. 412. 

(ui.) C. A.--Appeal—Leale — Judicature Acts, 1873, s. 52; 1894, s. 1 (6).— 
The leave of the Court of Appeal or a judge thereof for appealing from 
an interlocutory order made by a judge need not be obtained for an 
application to vary or discharge an interim ordov made under the 
section first mentioned.— Boyd v. Jlischoflxhem, L.R. [1895] 1 Ch. 1; 
71 L.T. 631; 48 W.R. 3(5. 

(iv.) C. A.— Compromise—Approval of — Absent Persons — R.S.C., 1883, 
O. xvi., r. 9«.—Tlio Court may approve of a compromise between the 
parties to an action, and make it binding on absent persons who have 
not assented. But it cannot bind absent persons who have dissented, 
and if it sanction the compromise will only do so on terms of making 
provision for satisfying the claims of the dissentients.— Collingham v. 
SUtper, L.R. [18941 3 Ch. 716 ; 71 L.T. 456. 

(v.) Ch. D.— Contempt of Court — Notice of Motion — Service—-R.S.C., 1883, 
O. xliv., r. 2; (>. lxvii., r. 4.—Leave to issue a writ of attachment 
against a defendant who had not appeared, but had failed to obey an 
order to leave accounts at chambers, was refused, as the notioe of 
motion hod not beon served on him personally, but had been filed.— 
Bassett v. Bassett, L.R. [1894] 3 Ch. 179 ; 63 L.J. Ch. 844. 

(vi.) Ch. D.— Costs — Taxation—Immaterial Witness—Discretion of Taring 
Master. —The Court will not interfere with the discretion of the taxing 
master as to allowing or disallowing the expenses of a witness, unless 
satisfied that the master has not properly considered the matter.— 
Oliver v. - Robins, 43 W.R. 137. 

(vii.) C. A. — County C(furt-*-Action Remitted— Counter-claim—Unliquidated 
Damages — County Courts Act, 1855, s. 65.—Decision of Q. B. D. ( see Vol. 
20, p. 18, v.) affirmed.— Guilford v. Lambeth, L.R. [1896J 1 Q.B. 92 ; 
43 W.R. 97. . 

(viii.) Q, B. *).—Discovery—Documents Relating to Amount of Damages— 
R.S.C., 1883, O. xxxi., r. 4.—Where the question of the defendant’s 
liability can be separated from that of the amount of damages, the Court 
will not order the production of documents which only relate to the 
amount of damages until the question of liability has been decided.— 
Schreiber v. Hey man , 63 L.J. Q,B. 749. 


D—2 



§0 QUARTERLY DIGEST. 

(f.) Ot. A.*—Discovery— Interrogatories—Objections to — R.S.C., 1883,0. xxxi,, 
rr. 1, 6.—The allowance by the judge of interrogatories to be 
administered leaves the party free to take any objection to answering 
which he might otherwise have taken. A. and B. were defendants as 
executors of W. ( and R. was also a defendant in his own interest. A. 
was, by an, order mode in the administration of W.’s estate, appointed 
to defend on behalf of the estate. Held, that such appointment 
did not affect the plaintiff’s right to interrogate R.—Peek v. Ray, 
L.R. [1894] 3 Oh. 282. 

(ii.) 0. A.— Equitable Execution —Receiver .—Since the Judicature Acts the 
Court has jurisdiction to grant equitable execution by appointing a 
receiver of an equitable reversionary interest in personalty.— Tyrrell v. 
Painton , 71 L.T, 087 ; 43 W.R. 163. 

(iii.) O. A.—Evidence — Foreign Defendant — Temporarily within Jurisdiction — 
Commission. —A domiciled foreigner was served with the writ of 
summons while on a temporary visit to England. He paid a second 
visit to England, but returned to liis home. Held, that he was 
entitled to a commission to take his evidence abroad.— New v. Burns, 
71 L.T. 681; 43 W.R. 182. 

(iv.) C. A. — Evidence—Judgment Debtor—Examination as to Means — 
Expenses— Attachment—Service of Copy of Affidavit. —A judgment debtor 
attending before a master for examination under O. xlti., r. 32, is only 
entitled to such sum for his expenses as the master may think 
reasonable. Where, on an application for a writ of attachment, the 
party shewing cause objected that he had not been served nnder 
O. Iii., r. 4, with a copy of the affidavits to be used, and the Judge 
allowed an adjournment to enable him to answer them, and on the 
adjourned hearing ordered the writ to issue, the Court of Appeal 
refused to set it aside for non-compliance with 0. Iii., r. 4.— Rendell v. 
Grundy , L.R. [1896] 1 Q.B. 16; 71 L.T. 614; 43 W.R. 60. 

(v.) Ch. P.— Evidence — Company — Winding-up — Misfeasance Proceedings — 
Deposition taken at Public Examination—Companies (Winding-up) Act, 
1890, s. 8, subs. 7, s. 26— Rules, 1892, r. 27.—The rule above mentioned 
is not invalid, as it does not lay down that the deposition referred to 
is to be treated as absolute evidence against persons other than the 
deponent, but only (m effect) as an affidavit upon which the 
deponent may be cross-examined. —In re London & General Bank , 
63 L.J. Ch. 868. 

{vi.) C. A. — Evidence — Documents — Evidence en bloc — Report of Referee — 
Motion to Vary. —Decision of Ch D. (see Vol. 20, p. 19, ii.) affirmed. 
— In re The Maplin Sands, 71 L.T. 694. t 

(vii.) Oh. D.— Motion to Discharge Order in Chambers. —The power of a judge 
of the Chanoery Division to hear a motion to discharge an order made 
in chambers is not affected by the Supreme Court of Judicature 
Act, lBQi.—Boake Roberts it Co. v. Stevenson and Howell, 71 L.T. 722; 
63 W.R. 189. 

(viii.) C. A.— Order Passed and Entered — Jurisdiction to Re-hear. —’When an 
order has been perfected there is no jurisdiction to re-bear the matter 
and make a new order or alter the former one, although the order is 
wrong by reason of some misrepresentation or mistake of fact.— 
^Preston Banking Co. v. Allsup and Sons , 71 L.T. 708. 

(ix.) O. A.— Originating Summons — Payment into Court of Money in Hands 
of l'rustees.—R.S.C., 1883, O. lv., r. 3 (d). —The rule above mentioned is 
confined to money actually in the hands of the trustees, and does not 
extend to*money formerly in their hands, but subsequently misapplied. 
—Nutter v. Holland, L.R. [1894] 3 Ch. 408 ; 63 L.J. Ch, 932; 
71 L.T. 608 1 48 W.R. 18. 
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(i.) Ch. D. — Parties—Striking Out-Pleading.— A tenant in common 
brought an action for partition or sale, and joined as co-defendants 
the mortgagees of the entirety, and the mortgagee of his own undivided 
share- On action by the mortgagor, the action was dismissed as against 
the mortgagee of the entirety on the ground that there was no 
reasonable cause of action, and as against the mortgagees of the 
plaintiff’s share on the ground that the mortgagee did not concur.— 
Sinclair v. James, L.R. [1894] 3 Ch. 584: 63 L. J. Ch. 873; 71 L.T. 483. 

(ii.) Ch. D. — Payment into Court—Satisfaction of Counter-claim—R.S. C., 
1883, 0. xxii., r. 4.—The plaintiff desired to pay money into Court in 
satisfaction of a claim made m the counter-claim, but the Paymaster- 
General refused to receive the money on the ground that the printed 
form of request for lodgment of money did not contain any statement 
applicable to the circumstances. On summons by the plaintiff, Held, 
that he was entitled to pay the money in, and that a statement 
applicable to the circumstances should be inserted in the printed form. 
— Hutchinson v. Barker, 71 L.T. 1525. 

(ill.) C. A. — Payment into Court—Verdict fur Smaller Sum—Power to Order 
Re-Payment of Balance — H.S.C., 1883, O. xxii., r. 5 (ft).—When the 
defendant does not deny liability, but pays money into Court, and 
the plaintiff recovers a verdict for a smaller sum, the judge may order 
the sum awarded to be paid to the plaintiff, and the balance of the 
money paid in to be paid to the defendant. —Gray v. Bartholomew, 
43 W.R. 177. 

(iv.) Ch. X). — Receiver — Surety—Extent of Liability. — A receiver of the rents 
and profits of real estate having made default, held, that the surety 
was liable for money received on a fire policy on buildings, part of the 
estate, for dividends on funds in Court, being proceeds of sale of real 
estate liable to re-investment, and for pure personalty paid out of 
Court to the receiver for repairs to the real estate, and not so applied; 
and alBO for the costs of removing the receiver and appointing a new 
receiver.— Graham v. Noakes, L.R. [1895J 1 Ch. 66; 71 L.T. 623; 
43 W.R. 103. 

(v.) C. A. — Service out of Jurisdiction — R.S.C., 1883, 0. xi., rr. 1 (g), 2.—An 
action of deceit was brought against three joint defendants, two resi¬ 
dent in England, and one m Scotland. Heat, that the “ comparative 
cost and convenience ” was in favour of proceeding against the last 
defendant in the English action, and that service on him out of the 
jurisdiction onght to be allowed.— Williams v. Cartwright, L.R. [1895] 
1 Q.B. 142. . 

(vi.) C. A. — Service out of Jurisdiction—Action of Tort — R.S.C., 1883, 0. xi., 
r. 1 (/?).—The discretion to allow service of a writ of summons out of 
the jurisdiction whenever any person out of the jurisdiction is a 
necessary and proper party to an action properly brought against some 
other person duly served within the jurisdiction, applies to an action 
of tort.— Williams v. Cartwright, 43 W.R. 145. 

(vii.) P. D.— Salvage — Affidavit of Value — Evidence—Admission of. —Where 
the plaintiff, m a salvage action m the county court, not having 
demanded an appraisement, disputes the value of the res as stated iu 
the defendant’s a^davit of value, and tenders evidence, the jtffige must 
exercise his discretion as to admitting or rejecting such evidence. The 
value of the res ought, as a general rule, to be proved by affidavit or 
appraisement, and not by evidence at the trial.— The Argo, 71 L.T. 040. 

See Will, p. 61, i. 
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Principal and Agent :~ 

(i.) Q. B. D .—Stockbroker —Running Stocks against Client .—-In an action 
by an Outside broker against a client to recover tho balance of account 
|n respect of stocks and shares alleged to have been bought and sold 
for him, it appeared that the plaintiff appropriated stocks which he 
already held to the client's account, without his knowledge. Held, 
that the broker had made no contracts for the client, and could not 
' recover differences or commissions. It also appeared that after 
buying stocks for the client, tho broker without his knowledge sold 
and repurchased them, but charged the client with differences, as 
though such stocks had been kept open on his account. Held, that 
thero had been no real continuing contract in existence for the benefit 
of the client, and that no real differences had arisen which coaid be 
recovered .—Skelton v. Wood, 71 L.T. 016. 


Bailway 

(ii.) Q. B. D.—Bye-Law — Validity. —A bye-law of a railway company 
provided a penalty for “ any passenger using or attempting to use a 
ticket on any day for wlucli such ticket is not available.” Tlio 
appellant used a ticket on a day for which it was not available, but 
without any fraudulent intention. Held, that in the absence of fraud 
he was not liable to he convicted, and that tho bye-law was invalid.— 
Huff am v. North Staffordshire Railway Co., L.R. [1894] 2 Q.B. 821; 
68 L.J. M.G. 226; 71 L.T. 517 ; 43 W.R. 28. 

(iii.) Railway and Canal Commission.— Costs—Taxation.— Whore 
costs are awarded upon an application to the Commissioners, the 
costs of three counsel will not be allowed, unless the case involves 
great complication and difficulty, and is one in which a reasonable and 
prudent man would employ three counsel. The chance of counsel 
being absent should be considered, but it should be assumed that all 
the counsel employed can attend throughout the hearing.— Glamorgan 
County Council v. G.W.li., L.R. [1895] 1 Q.B. 21; 71 L.T. 736. 

(iv.) C. A .—Land taken by Company—User of—Adjoining On nor, —Where a 
railway is built upon arches, the leasing of the arches to tenants for 
short terms is not a user of the company’s property which is incom¬ 
patible with the purposes of their undertaking; and an adjoining 
owner, who sold t<j the company the land on which the arches are built 
cannot restrain tne company from such user.— Foster v. L.C. <fb DM., 
43 W.R. 116. 

(v.JICh. D. — Landowner — Covenants — Works- - Personal Service—Transfer 
*of Undertaking—Specific Performance.— Whore a railway company has, 
on the purchase of land, and as part of the consideration, covenanted 
with the vendor to provide accommodation works and do certain 
personal services, and then by Act of Parliament the company is 
dissolved, and the undertaking transferred to another, “ subject to the 
obligations and liabilities” of the old company, the vendor can 
maintain an action against the new company for specific performance 
of the whole covenant.— Forteseue v. LostwithSel <£• Fowey Railway Co., 
L.R. [J894J 3 Cli. 621; 64 L.J. Ch. 37 ;„71 L.T. 423; 43 W.R. 138. 

(vi.) Q. ± D. — Purchase of Land — Compensation—Minerals — Railways 
Clauses Act, 1845, ss. 77-80.—The fact that a railway company has 
given notice to an owner to treat for land together with part of the 
minerals, namely, all the minorals except, coal, does »ot entitle tho 
owner to receive compensation for the coal which is necessary to be 
left for the support of the line before tho time has arrived for working 
the Homo.-frlit re l*ord Gerard and L. <0 N.WM.,hM. [1894] 2 Q.B. 916; 
63 L.J. Q.B. 764 ; 71 L.T. 548; 43 W.R. 9. 
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(i.) C. A.—Reasonable Facilities for Traffic .-*-Decision of Railway Qom* 
mission (see Yol. 19, p. KK), i.) reversed.—Dnrlaaton Local Board v. 
L. d N.W.R., 63 L.J. Q.B. 826; 71 L.T. 461; 43 W.R. 29. 

Receiver:— 

(ii.) 0. A .—Liability of Receiver and Manager of Business .—A person 
appointed by the Court receiver and manager of a business is primA 
facie personally liable on oontracts entered into by him as receiver 
and manager, and must look to the assets for an indemnity.— Burt, 
Bolton & Hayward v. Bull and Ward, 43 W.R. 180. 

Registration 

(iii.) Q. B. D t —Appeal from Revising Barrister.—Wo appoal lies from a 
decision of a revising barrister upon the validity of a notice given by 
an elector, under the Parliamentary and Municipal Registration 
Act, 1878, s. 28, sub-s. 14, in the^case of duplicate entries of his name* 
upon the list of voters of a borough, selecting the entry to be retained 
for voting.—Pc#, v. Chadindfc, L.R. 11895] 1 Q.B. 155 ; 71 L.T. 630. 

(iv.) Q. B. D. — Lodger's Claim— Amendment—Power of Revising Barrister — 
Parliamentary and Municipal Registration Act, 1878, ss. 22, 28, sub-s. 2.— 
A claim to be on the lodgers’ list of voters was duly sent in to the 
overseers, the name of the parliamentary borough being omitted. In 
the declaration accompanying tho claim the claimant stated that be 
was on the list of parliamentary votere for “ the said parliamentary 
borough” m respeot of the same lodgings. The revising barrister 
refused to amend the claim by inserting the name of the borough, and 
expunged the claimant’s name from the list. Held, that he had power 
to make the amendment, and ought to have done so.— Treadgold v. 
Town Clerk of Grantham, L.R. [1895] 1 Q.B. 163; 64 L.J. Q.B. 29; 
71 L.T. 729. 

(v.) Q. B. D. — Two Names on List in icspect of one Property. —Tho mere 
fact that a person whether qualified or not is on tho register in respect 
of certain premises, is not enough to keep oil u person who is properly 
qualified in respect of tlio same premises.— Warren v. Maule, 71 L.T. 731. 

Restraint of Trade 

(Vi.) H. L .— Contract- Validity — Unlimited in Space. —Decision of G. A. 
(see Yol. 18, p. 97, iii.) affirmed. - -Norilenfeldt v, Maxim-NordenfeUlt 
Guns and Ammunition Co., L.R. [1894] A.C. 535; 63 L.J. Ch. 908; 
71 L.T. 489. 

Revenue 

(vii.) O. A .— Account Duty — Voluntary Disposition—Release of Mortgage 
Debt—Benefit to Donor — Customs, <£c., Acts, 1881, s. 38, sub-s. 2 (a) ; 
1889, *. 11, sub-s. 1.—A mortgagee obtained an order for foreclosure, 
but before it became absolute, by an arrangement between the 
mortgagor, the mortgagee, and the defendant, the mortgagee’s son, the 
mortgagor conveyed the premises to the defendant in fee simple, and 
the defendant covenanted to pay the mortgagee an annuity during bis 
life. Upon'the death of the mortgagee account duty was claimed upon 
the amount of the mortgage debt. Held, that there was a “ gift ” of 
the mortgage debt to the defendant, and by reason of the ooNtenant to 
pay tire annuity there was a ** benefit to the donor by contract,” such 
“benefit” not being confined to a benefit or reservation out of the 
subject-matter of the gift, and tflat, as the mortgage debt was personal 
property, the account duty was payable.— Attorney ^General v. lVorrall, 
LJR. [1895] 1 Q.B. 90; 43 W.R. 118. 
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(i.) Q. B- D.— Account Duty — Voluntary Disposition-Marriage Settlement — 
Children of Former Marriage—Customs and Inland Revenue Acts, 1881, 
i, 88, subs. 2; 1889, s. U.—Where a widow settles her property on ft 
second marriage, her children by her former marriage are within the 
, marriage consideration, and limitations in their favour are not “ volun¬ 
tary dispositions.”— Attorney-General v. Jacobs-Smith, 71 L.T. 735. 

(ii.) Q. B. D.— Excise—Proceedings to Recover Penalties—Summary Jurisdic¬ 
tion—Proof of Authority —7 <(' 8 Geo. 4, c. 53, *. 71—Inland Revenue 
Act, 1890, m. 21, 24.—Where proceedings to recover an excise penalty 
are taken by an Inland Revenue officer before a oourt of summary 
jurisdiction, an allegation in the information that the officer is 
prosecuting by the order of the commissioners is sufficient proof of 
suoh order, the provisions of the former Act not being impliedly 
repealed by the latter Act .—Dyer v. Tulley, L.R. [1894] 2 Q.B. 794; 
63 L. J. M.C. 272 ; 43 W.R. 61. 

(iii.) C. A. — Incmne Tax — Assessment—Appeal Against—Right to be put upon 
Oath. —X. appealed against his income tax assessment. He sent in 
accounts, and tendered himself for examination on oath for the 
purpose of verifying them. The commissioners refused to put him 
upon oath, and upon the evidence rejected the appeal. He obtained a 
role nisi for a mandamus to the commissioners to hear and determine 
the matter, or to state a special case. Held, that the decision of the 
commissioners was merely on a question of fact, and that even if 
there was a question of law in the contention that X. was entitled to 
be put upon oatli, and that his oath would be conclusive, it was not 
one in respeot of which a mandamus ought to be granted.— Reg. v. 
Chew, 71 L.T. 541. 

(iv.) C. A. —Income Tax — Trade Exercised in United Kingdom — Agent. —R., 
a French wine merchant, employed G» as his agent m this country to 
obtain orders. The wine was sent from France direct to the 
customers. The invoices were made out by R., and sent to G., who 
sent them to the customers. The purchase-money was generally sent 
direct to R., and in all cases the receipts were made out by It., and 
sent by him to the customers. Held, that R. exercised a trade in 
this country and was assessable in the name of G. as his agent.— 
Qraingei d Son v. Cough, L.R. [1895] l Q.B. 71; 48 W.R. 184. 

(v.) Q. B, D.— Income Tax—English Company—Business Abroad—Profits not 
remitted to England.— Two English companies carried on business 
abroad. The profits were all earned abroad in both cases. In one 
case the board of directors in England made the contracts for the 
supply of materials. Held, that the companies were liable to pay 
income tax only on suoh part of the profits as was remitted to England 
for distribution, and not on the sums retained and distributed as 
dividends abroad.— Denver Hotel Co. v. Andrews; San Paulo Railway 
Co. v. Carter , 43 W.R. 109. 

Settled Estate 

(vi.) Ch. D.~ -Statute)y Power of Sale-*-Authority to Exercise — Female 
Trustees—Settled Estate* Act, 1887.—Authority toexercise the statutory 
powdr of sale was given to two ladies, the trustees of a will, limited 
to their joint lives, upon evidence that the petitioners bad been 
unable to find any other suitable trustees.— In re Peake's Settled Estates, 
C.R. [1894] 8 Ch. 520; 71 L.T. 371. 

Settled. Land 

(vii.) C. Sale of Land — Cost* — Settled Land Act, 1882.—Decision of 
Ch. D. (See Vol, IS, p. 139, vi.) reversed —Smith v. Lancaster, 
L.R. [1894] ,3 Ch. 489 ; 63 L.J. Ch. 842 ; 43 W.R. 17; 71 L.T. 511. 
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(i.) C. A.— Building Beau — Settled Land Acts, 1882* i. 8, *m5w. 1; 
1884,«. 7.—A lease made partly in consideration of the outlay by the 
lessee of a specified sum in improvements is a building lease within 
the section first mentioned. The Court will not, in the exercise of its 
discretion under the latter section, sanction a building lease if the 
repairs or improvements agreed to be done by the lessor are suoh as 
an ordinary landlord is expected to do.— In re DanielVs Settled Estates, 
L.R. [1894] a Ch. 503 ; 71 L.T. 563 ; 43 W.R. 133. 

(ii.) Ch. D.— Glebe—Lands Clauses Act, 1845; Settled Land Aets, 1882, 
as. 2, 21, 32; 1887, ss. 1, 2.—An award under an Inclosure Act to a 
vicar "and his successors” does not constitute a settlement within 
sect. 2 of the Act of 1882. But the proceeds of sale of glebe land 
taken under compulsory powers, and paid into Court, may be dealt 
with under sect. 2 of that Act as “ money liable to be laid out in the 
purohase of land to be made subjeot to a settlement."— E. p. Vicar of 

Castle Bytham, 64 L. J. Ch. 156; 71 L.T. 606. 

# • 

Settlement:— 

(iii.) Ch. D.— Marriage — After-acqnired Property — Covenant to Settle.—It 
income not originally included in an after-acquired property clause is 
invested so as to indicate an intention of the owner to treat it as 
capital, such investment becomes subjeot to the covenant. The same 
result follows m the case of a sale of capital property not originally 
included m the covenant, where tho proceeds are laid out in the 
purchase of property coming within the terms of the covenant.— 
Wallis v. Bendy, L.R. [1895J 1 Ch. 109. 

(iv.) Ch. D,-- Voluntary-Trust for Class- Period of Ascertaining.—A fund 
was settled by voluntary deed upon suoh of the younger children of a 
third person as should attain twenty-one. Held, that no additions 
could he made to the class after one child hail attained a vested interest, 
and that such child was entitled to be paid his Bhare.— Knapp v. 
Vassal, L.R. [1895J 1 Ch. 91; 71 L.T. 625. 

Ship: — 

(v.) C. A.— Charter-Party—Demurrage. —Lay days were to count from 
forty-eight hours after the arrival of tlje ship. The consignees 
allowed the discharge to begin m the afternoon of the day of arrival. 
Held, that “ running days," m the clause providing for loading, meant 
calendar days and not periods of twenty-four hours, and that the 
whole of the first day was a lay day as the discharge had been allowed 
to begin.— The Katy> 71 L.T. 709. 

(vi.) C. A.— County Court—Appeal from — County Courts Admiralty Juris¬ 
diction Act, 1868, ss. 26, 31— County Courts Act, 1888, a, 120.—An 
appeal now lies on a question of law from the judgment of a county 
court in an admiralty action, though the amount of the judgment is 
less tfean £50, and though no seourity for costs has been given.— 
Neptune Steam Navigation Co. v. Sclater <& Procter, 71 L.T. 544; 
48W.R. 65. . . 

(vii.) O. A.—Jurisdiction — Necessaries. —The Court has jurisdiction over a 
claim for necessaries supplied to a foreign ship in a foreign port, even 
though the port is not in the high seas.— The Mecca, 71 L.T. 711. 

(via.) V. Jf. — Prohibition against Inferior Court — Injunction.—A judge of the 
Admiralty Division has power to grant a prohibition with reference 
to a matter pending before an inferior Court, an<5 to issue an injunction 
against a party proceeding in an inferior Court t cares train him from 
proceeding.— The Teresa, 71 L.T. 842. 
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/i>) P. D m —Practice-*-Jury — Attestort. —In a collision action in a county 
court, where one party asks for a jury and the other demands 
assessors, the trial must be by judge and assessors.— Kelly v. Isle of 
Man Steam Packet Go., 71 L.T. 781. 

(«•) P. D,—General Average, —Where a ship has stranded and has been 
got off by means of her engines there must be a general average 
contribution for the coal used. — The Ilona, 71 Ij.T. 581. 

(iii.) C. A.— Insurance — Damage to Part of Goods—Costs of Examination .— 
A cargo of iron in cases was insured free from average under three 
per cent., average to be recoverable on each package separately or on 
the whole. Borne of the iron was damaged, and the whole of the 
cargo was examined. Held, that the underwriters were not liable for 
the costs of examination of the undamaged part of the cargo.— Lysaght 
v. Coleman , L.R. [18951 1 Q.B. 49. 

(iv.) C. A. & P. D.— Maritime Ltkn — Liabilities Incurred by Master — Mort¬ 
gagees — Priorities--Merchant Shipping Act, 1889, ». 1.—The defendants, 
shipowners m London, contracted for the supply of coal to their ship 
then about to sail. Part of the payment was to be by bill of exchange 
drawn by the master on the defendants in favour of the seller. The 
bill so drawn was accepted but dishonoured, and the ms star issued a 
writ in rem, and arrested the ship, claiming the amount of the bill and 
charges, and the casts of an action against him as drawer. Prior 
mortagees intervened. Held, that the test of the disbursements or 
liabilities of the master m respect of which there was a lien, is 
whether they are such as would, without express authority, have 
pledged the owner’s credit. In the present case there was no lien 
created to the prejudice of the interveners.— Orieuta, L.R. [1894] P. 271; 
G3 L.J. P. 129; 71 L T. 343 and 711. 

(v.) C. A.- -Narroio Channel — The Sain.- -The passage known as the Swm 
is a narrow channel, and every steamship navigating it must, when it 
is safe and practicable, keop to the starboard Hide of the channel.— The 
Minnie, L.R. [1894J P. 336; 71 L.T. 715. 

<vi.) p. jy.-i 'harries Rules—Dredging up—Stern Light. —A steamer drodging 
up the Thames stern first on a dark niglit, to go into docks, and 
Bhowing only her stern light to slaps coming down, must keep a look¬ 
out up river, and give a sufficient signal when she sees a ship coming 
down.— The Juno, 71 L.T. 841. 

(vu.) H. It. — - Wreck — Obstruction—Liability of Owner — Harbour, <&c., Clauses 
Act, 1847, s. 56.—A ship was wrecked at the month of a river, and was 
abandoned by the ownor. She became an obstruction and a danger to 
navigation. The River Commissioners accordingly, after notice to the 
owners, destroyed the obstruction, and sold the materials, and then 
sued the owners for the expenses. Held, that the owners were not 
liable —vlwnr Shipping Company v. Tyne Improvement . Commissioners, 
L.R. [1894] A.C. 508 ; 53 L. J. P. 146; 71 L.T. 346. 

• • 

Solicitor 

(viif.) Oh. D,— Costs—Mortgage of Leaseholds. —On a mortgage of leasehold 
property held under several leases by the original lessee, his solicitors 
furnished the mortgagee’s solicitors with a* short statement of dates 
and particulars of the leases, which were all in the same form, and a 
form of the covenants. Ilekt, that no title had boen deduced, and 
that the solicitors wore not entitled to the scale fee.— U’elby v. Still, 
L.R, [1804 j 3 Ch. 691; 68 L.J. Ch. 931; 43 W.R. 73. 
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(i.) Oh. D.— Costs — Scale—Lease—Item Bill—General Order, August, 1882 
— Counterpart. —A lease in writing for a terra not exceeding fclfree 
years at a rack-rent, or an agreement for the same is within 
Schedule I., Part II. of the General Order. The lessee on paying 
the bill of the lessor’s solicitor is entitled to deduct the costs of the 
counterpart from the scale charge. The delivery of an item bill 
under Schedule II. for business to which Schedule I. applies does not 
entitle the party chargeable to insist on taxation under Schedule II. — 
in re Negus, L.R. [1895] 1 Ch. 73; 71 L.T. 716; G4 L.J. C&. 79; 
43 W.R. 68. 

(ii.) Q. B. D .— Misconduct — Punishment—Disci etion — Solicitor s A ft, 1843, 
«. 32.—It having been proved that a solicitor lias allowed an unqualified 
person to use his name, the Court has no discretion as to punishment, 
but must strike him off the rolls.— In re Kelli/, 43 W.H. 191. 

(iii.) C. A.— Partnership — Fraud of Partner—Liability. —Tho plaintiff, a 
client of a firm of solicitors in which R. was a partner, was negotiating 
through R. for a loan from M * another client of the firm, on the 
security of land. R. falsely-represented that M. required further 
security, and induced the plaintiff to hand him certain bonds, which 
he misappropriated. M. knew nothing about the bonds. The plaintiff 
sought to make M. and the partners of R. liable for the loss of the 
bonds.# Held , that M. was not liable, as he had not authorised the 
inclusion of the bonds in the security ; but that K’s partners were 
liable as the transaction was a partnership matter.— Jihodcs v. Mottles, 
71 L.T. 599; 43 W.R. 99. 

(iv.) C. A.— Retainer — Agreement as to Conduct of Defence. —X., the defen¬ 
dant in an action for infringement of a patent, agreed with M., the 
seller of the article complained of, that M. should conduct the defence 
and that his solicitor should be retained, X. being indemnified. X. 
retained M.’s solicitor to act “ in the defence of the action and any 
appeals therefrom,” and a deed of indemnity was cxocuted. X. was 
defeated in the Court of Appeal. An appeal was presented to the 
House of Lords which X. wished to stop, and lie withdrew the 
retainer. Held, that M. was entitled to an„mjunction to restrain X. 
from breaking his agreement and withdrawing his letainor. But a 
further indemnity against extra costs were ordered.— Montjorts v. 
Marsden, L.R. [1895J 1 Ch. II; 64 L.J. Ch. 52 ; 71 L.T. 620. 


Sunday Observance 

(v.) C. A. — Lectures—Entertainment—Chairman and Kecpet—Liability of— 
Lord’s Day Act, 1781, ts. 1,2.—Decision of Q. B. D. ( see Yol. SO. p. 26, i.) 
affirmed .—lleid v. W&son, 43 W.R. 161. 


Surety 

(vi.) C. A. — Payment by Surety - Co-Surety—Bight of Proof. —Docision of 
Ch. D. isec Vol. 20, p. 18, v.) affirmed.— Morgan v. Hill, L.R. [1894] 
3 Ch. 400 ; 64 L.J. Ch. 6 ; 71 L.T. 557 ; 43 W.R. 1. 


Tenant for Life:— 

(vii.) Oh. D. — Settled Shares—New Shares allotted in respect of Old — Dividend. 

. —A company resolved that its capital should be increasedyuid an 
offer was made to «ach shareholder to apply one half of a dividend, 
which was declared shortly after, in payment for new shares then 
allotted to him, the amount to be paid in cash if Re declined the allot¬ 
ment. Tho Court considered that there was no intention of capitalising 
the profits. Certain shares were subject to the trusts of a will, and 
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» the trustees accented the new shares allotted to them. Held, the 
tenant for life was entitled to so much of the value of the shares as 
represented the dividend declared, and that the balance ought to be 
treated as capital,— Matam v. Hitchens, L.R. [1894] 3 Oh. 578: 
63 L.J. Ch. 797; 71 L.T. 655. 

Titles 

(i.) Q. B, D.— Redemption Money — Vainer—Application by—■County Court 
“ Tithe Act , 1891, s. 10, mbs. 4.~A county court has jurisdiction to 
hear applications by a valuer duly appointed by the commissioners 
under the Tithe Acts for recovery of sums due in respect of redemption 
money.— Reg. v. Patterson, L.ll. [1895J 1 Q.B. 31; 64 L.J. Q.B. 20; 
71 L.T. 671; 43 W.R. 127 

Title to Land 

(ii.) Ch. D .— Possession and Act*.of Ownership—Presumption. —Long con¬ 
tinued and Uninterrupted possession and acts of ownership must bo 
referred to a good title, provided, first, that the grant presumed must 
be good at law, and secondly, that no presumption is made which is 
contrary to proved fact .—Eliot v. Mayor, Ac., of Bristol, 71 L.T. 659. 

Trade Name:— 

(iii.) C. A. & Ch. D.— Avoidance of Registration as Marks — Right to restrain 
User, —The defendants having succeeded in compelling the words 
“ Yorkshire Relish,” which the plaintiff had registered as a trade¬ 
mark for sauces, to bo taken off the register, began to label their sauces 
with those words. Held, that the plaintiff, having shewn that the 
trade previously knew that the words denoted Ins sauce, was entitled 
to restrain the defendants from using them without taking precautions 
to prevent purchasers from being misled. -- Powell v. Birmingham 
Vinegar Brewery Co., L.R. 11891] 3 Ch. 449 ; 71 L.T. 393. 

(iv.) Ch. D,— Company — Calculated to Deceive — Affidavit — Striking out 
Paragraph. —A foreign company trading in tins country is entitled to 
restrain the use of a name so similar to its own as to be calculated to 
deceive customers. To state that the members of a plaintiff company 
are undischarged bankrupts is irrelevant to the action, and a paragraph 
in an affidavit containing such an allegation will he struck out.— 
National Folding Box and Paper Co. v. National Folding Box Co., 
43 W.R. 156. 

Tramway;— 

(v.) H. L.— Compulsory Purchase—Basis of Valuation.— Decision of C. A. 
(see Vol. 10, p. 144, i.) affirmed.— London Street Tramways Co. v. 
London County Council; Edinburgh Street Tramways Co. v. Lord 
Provost, Ac., of Edinburgh, L.R. [1894] A.C. 457; 63 L.J. Q.B. 769; 
71 L.T. 301. 

Trustee 

(vi.) C. Ml. — Breach of Trust - Investment — Liability of Retiring Partner — 
Limitations,—D<zoimm of Ch. D. (see Vol. 19, p' 107, iv.) affirmed.— 
Tucker v. Tucker, L.R. [1894] 3 Ch. 429,63 L.J. Ch. 737; 71 L.T. 453. 

* 

Vendor and Purchaser:— 

(vii.) Ch. D. —Condition—Root of Title—Discovery of Prior Defect. —A 
purchase* cannot make any objection in respect of a defect in the 
title discovered aliunde, which is prior to the document specified by the 
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conditions as the foot of title, such conditions providing that Jhc 
prior title shall not be “ required, investigated, or objeoted to.”— In re 
National Provincial Bank and Marsh, 71 L.T. 629 ; 48 W.B. 186. 

(i.) Ch. D .— Interest on Purchase Money^-Wilful Default-Damage* jar 
Delay.— A contract provide for completion on 29th September, 1898, 
and for payment of interest in case of delay from any cause other 
than wilful default of the vendor. The title was acoepted and the 
draft conveyance sent to the vendor, framed on the supposition that a 
necessary admittance and surrender had been made. On finding that 
it had not been done the purchaser wrote on 18th September requiring 
the vendor to take the necessary steps. Owing to the Vendor’s 
neglect the admittance was not completed till 14th December. The 
purchaser was ready to complete on 29th September, and paid the 
money into a bank, but possession was refused. He took out a 
summons for a declaration that he was not liable to pay interest, and 
that he was entitled to damages for loss caused by the delay in getting 
possession. Held, that there was wilful default on the part of the 
vendor, and that the purchaser was not liable to pay interest, but 
that damages could not be awarded on a summons. — In re Wilson and 
Stephens , L.R, [1894] 8 Ch. 546; 63 L.J. Ch. 803; 71 L.T. 388 j 
43 W.R. 23. 

Vestry 

(ii.) Ch. D,— Bates—Illegal Expenses. —A water company had been held 
entitled to make a special charge for supplying water to fixed baths 
in dwelling-houses. The defendants were restrained by the Court 
from applying money out of the rates of the parish in contributing 
towards the costs of persons who were desirous of trying the question 
a second time, or in doing anything to instigate or aid porsons to resist 
payment of the charge. — Attorney-General v. Camberwell Vestry, 
71 L.T. 478; 63 L.J. Ch. 878. 

Warehpuseman. —See Bankruptcy, p. 34, iv. 

Waterworks■ 

(did Q. B. D. — Hate — Summons—Demand — Watenoorhs Clauses Act, 1847, 
ss. 70, 74, 85— Railways Clauses Act, 1845, «.*L40.—"Where a summons 
has been taken out for arrears of water rate, it is not necessary as a 
ooudition precedent to the making of an order, that a demand should 
have been made for the amount before the issue of the summons. ~ 
East London Waterworks Company v. Kyffin, L.R. [1895J 1 Q.B. 55; 
71 L.T. 615. 

(iv.) Ch. D.— Water Company's District—Sewerage Works. —The defendants 
were constructing sewerage works within the plaintiffs’ district, 
and in connection therewith were sinking a well, and providing pumps 
and pipes for the purpose of flushing their sewers. Held, that these 
were not “ waterworks ” within the meaning of the Public Health Act, 
1875, and that thc^defendants were entitled to construct and use them. 
—West Surrey Water* Company v. Chertsey Guardians* L.R. f!894J 
8 Ch. 513; 68 L.J. Q.B. 806 ; 71 L.T. 368; 43 W.B. 7. 

Weightg and Measures• 

(v.) Q. B. H.—Coal in Sacks—Label—Representation of Seller—Weights and 
Measures Act, 1889, s. 29.—A metal label attached to a sock of coal 
indicating that the sack when full contains halt a hundredweight, 
constitutes a representation within the meaning of the section above 
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„ • motioned,*that the sack when filled and delivered by the carter to 

' the purchaser contains that weight of coal,— Franklin v. Godfrey, 
68 L.J, M.C. 289; 48 W.R. 46. 

WlU;r- 

(14 Ch. D.—J Request of Leaseholds upon Trusts — Repaire-^Corpns or Income. 

' , -^Testator gave all his residue to trustees upon trust w> receive the 

rents and profits, and m the first place to pay all the costs, charges, 
and expenses, and out of the balance to pay certain legacies and 
, „ tenuities, the latter to abate in case the balance should be insufficient. 
The residue included leaseholds, and the trustees, after notice from the 
lessors, executed repairs at a cost greater than the value of the 
remainder of the term. Held, that the cost of the repairs was payable 
" ,eut of income, and not out of corpus.— l)ebney v. E theft, 71 L.T. 659 ; 
* v " 48 W.R. 54. 


(ill) O. A .—Charity—Impse—Cy-pies. —Decision of Ch. D. (see Vol. 20, 
' p. 28, ii.) affirmed .—Hymn v. Stanfield, L,B. [18951 1 Ch. 19; 
, JIL.T. $90; 48 W.K. 87. 

cm Ch, D, — Construction — Condition to Resettle—Money Liable to be Laid 
Out in Land .—A testator gavo his residue to A. on condition that A. 
, should disentail and resettle property the subject to a settlement, and 
, of which A. was tenant in tail. The property comprised money liable 
to be laid out in land. Held, that to comply with the condition such 
‘money must be included in the resettlement .—Bassett v. St. Levan, 
71 L.T. 718; 43 W.R. 165. 


(iv.) C. A.--Construction- Power or Trust—Release of .—Testator gave his 
wife for life the income of a fund, and provided that if he had no 
children “ my wife may bequeath or appoint ” the fund “ to such of 
my relatives or next-of-kin as she shall think proper : the remainder 
of my property to be divided into forty-three parts.” The forty-three 

f inrts were disposed of, and the wife was appointed ‘‘residuary 
egatee.” There were no children, the wife survived the testator, and 
exeouted a release of her power of appointment. *She then claimed the 
fund absolutely. Held, that even if the fund did not pass under tlie 
bequest of “ the remainder of my property,” the wife did not becomo 
. entitled thereto by releasing her power. — Brierley v. Brierley, 
' 43 W.R. 8(5. • 


(v.) Ch. D.—Construction —“ Relations "— Illegitimacy—Power of Appoint¬ 
ment—Powers Law Amendment Act , 1874.—Testator gave half liis 
„ residue after his wife’s death “ to my wife’s relations as she may 
direct.” The wife was, to the 'testator’s ^knowledge, illegitimate, but 
had always been treated as legitimate by her parents; she was forty- 
seven years old and had no children. Held, that “ relations ” meant 
persons who would have been her relations had she been legitimate, 
that the power was one of distribution only, and that the objects were 

‘ 14 therefore confined to the statutory next-of-kin of the wife ; and that 
the Act above mentioned did not alter the law on this point. —Starkey 
v. Eyres, L.R. [1894j 3 Ch. 565; 63 L.J. Ch £ 779 ; 43 W.R. 70. 

(vi.) Ch. B.— Construction —Mortmain — Mot tmain Acts, 1888, s. 4 ; 1891, s. 5. 
—A gift of laud to a charity in the will of a person dying after the Act 
of 1891 is valid although the interest given U reversionary,— Forbes v. 
Mume, 71 L.T. 609 ; 43 W.R. 188. 

i i \ 

{ni.) Ch, D, — Construction—" Die without leaving any Male Issue"—Wills 
Act, s. 29.—Devise of land to 4-, his heirs and assigns, with a gift over 
if A. slioul^ “ die without leaving any male issue.” Held, that A. took 
an estate in fee simple subject to an executory devise over.— Edwards v, 
Edwards, L.R. [1894J 3 Cln 644 ; 43 W.R. 169. 
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(i.) eh.© .—General Power of Appointment-Real Estate-*- Personal Estate— 
French Will—Originating Summons — Form of Question.—An English 
lady, domiciled in France, had a general power of appointment over a 
fund representing a share of the proceeds of land sold in a partition 
action, whioh was liable to be laid ont in laud under the Settled Estates 
Act, 1877. She made a French will giving all her properties and 
chattels to T. Held, that the will was an exercise of any power of 
appointment wliieh the testatrix had over personal estate, and that the 
fund, being personal estate in form passed under it. An originating 
summons for the opinion of the Court on the construction of an 
instrument should state the questions categorically, and not m general 
terms, such as “who is entitled to” the property in question.— 
Lloyd v. Tardy, L R. [1894] 3 Ch. 607; 63 L.J. Ch. 822; 71 L.T. 401. 

(ii.) Oh. D. — Gift of £3 per cent. Annuities. —In sect. 25, sub-sect. 2, of the 
Rational Debt Act, 1888. the word instrument includes a will.— 
Churchill v. St. Gemge's Hospital, TV It. [1894] 3 Ch. 649 ; 71 L.T. 516; 
64 L.J. Ch. 42 ; 43 W.R. 95. * 

(iii.) Ch. D .— Land Abroad — Pioceeds of Sale. —The proceeds of sale of 
foreign land can be settled by an English will in a manner valid by 
English law, evou if such a settlement of the land itself is invalid by 
the lexfioci. But a trust invalid by the lex loci cannot bo ouforced in 
this country until a sale has taken place.- Whiticham v. Pitney, 
L.R. [1895] 1 Ch. 83; 43 W.R. 134. 

(iv.) Ch. D. — Life Estate by Implication.- Under a bequest, after the death 
of A., to the testator’s statutory next-of-kin, A. takes a life estate by 
implication; but not so where the bequost is to persons who are some 
members of the class of the testator’s next-of-kin.— Chamberlain v. 
Springfield, L.R. [ 1894] 3 Ch. 603. 

(v.) Ch* D.— Locke King's Act, 1877— Vendoi's Lien—Ilnildvui Agreement. — 
A building agreement provided for lenses with ground rents up to £180 
a year; and provided that the lessor should have the option of 
purchasing from tho lessee further ground rents to be created out of 
other land of the lessor, which, if such option were not. exercised, was 
to be conveyed to the lessee at a small and specified price. Tho lessee 
exercised the optiou and died. Held, that her devisees took the land 
subject to payment of the purchase money in respect of the further 
ground rents.— Brooman v. Withall, L.R. [1894] 3 Cli. 558; 

63 L.J. Ch. 855 ; 71 L.T. 481 ; 43 W.R. 51. 

(vi.) C- A.— Jlemoteness. — Decision of Ch.D. ( see Vol. 19, p. 147,i ) affirmed. 
—Tullettv. Colville, L R. [1894] i Ch. 351 ; 63 L.J. Ch. 790; 71 L.T. 413. 

• 

(vil.) P. D.— Probate — llcvocation—Undue Execution —Presumption. —In an 
action to revoke probate, granted in common form eight years ago, on 
the ground of undue execution, both of the attesting witnesses swore 
that they did not sign in the testator’s presence, bub in other points 
their evidence did not agree. Held, that the presumption of law 
omnia pTmumuntur rite esse acta must prevail against their evidence — 
Dayman v. Daymans’ll L.T. 699. 
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LAW MAGAZINE AND REVIEW. 


No. CCXCVI.— May, 1895. 

I.—THE LATE MR. C. H. E. CARMICHAEL. 

TT is nearly thirteen years .since the Law Magazine and 
"*■ Review lost through the death of the late Professor 
Taswell-Langmead an excellent Editor; but 

Primo avulso non deficit alter 

and the Editorship of the periodical has since then been 
worthily continued by the college friend and literary 
colleague of Professor Taswell-Langmead, viz., by Mr, 
Charles Henry Edward Carmichael, the subject of this 
Memoir. 

Mr. Carmichael was born on January 9th, 1842. He was 
the only son of Charles Montauban Carmichael, C.B., a 
General in the Indian Army, and a Knight of the Third 
Class of the Dooranee Empire or Kingdom of Cabul, who, 
having been Colonel of the 20th Hussars, had distinguished 
himself by his military services,during the first Afghan war. 
His mother, Mary Eliof, was the daughter of Captain Allan 
Graham, of the Bengal Artillery. 

Mr. Carmichael entered at Trinity College, Oxford, where 
he matriculated in 1861 (April 16th), then aged 19, taking 
his B.A. in 1865 and ,his M.A. in 1869. He jyas the 
Taylorian University Scholar in Modern Languages in 1862, 
and took a second class in Law and Modern History in 1865. 
It had been^ntended *that he should enter the Indian Civil 
Service, and he became a selected candidate^in 1862 for 
that department, but fearing that his constitution could 
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net undergo the trying climate of India, and acting under 
medical advice, he resolved instead to dedicate himself to 
literary work in this country. In January, 1876, he beldame 
a member of the Inner Temple, and so continued to his 
death. It would be difficult to enumerate the prodigious 
amount of literary work which he accomplished. Besides 
undertaking the editorship of this Magazine (in which he 
was assisted until recently by Mr. W. P. Eversley, B.C.L., 
M.A.), he acted as Foreign Secretary to the Royal Society 
of Literature, was one of the International Secretaries* of 
the Association for the Reform and Codification of the Law 
of Nations, and Foreign Corresponding Member of the 
Society of Comparative Legislation of Paris. He also edited, 
after the death of Professor Taswell-Langmead, the third and 
fourth editions of his fiiend’s well-known work, “English 
Constitutional History,” successfully maintaining the high 
standard of excellence attained by the author, while as sub¬ 
editor of Notes and Queries , his ample store of knowledge did 
much to elucidate the otherwise searchings in the dark of 
'its readers. 

In 1890 (April 17th) he married Harriet, daughter of 
Mr. William Morley, of Castleacre, near Swaffham, Norfolk, 
the ceremony being performed in London, at St. John’s 
Church, Walham Green. 

Mr. Carmichael was descended from a long roll of 
ancestors. The name Carmichael *is territorial, and was 
assumed by his family as Lords of the Barony of Carmichael 
in the Upper Ward of Lanarkshire. They claim the 
dormant titles of Earl of Hyndford, Viscount Inglisberry 
and Neipphar, and Lord Carmichael,.of Carmichael (1647), 
with the Baronetcy (Nova Scotia) of 1617. James 
Curfftichael, M.D., F.R.S., Physician Extraordinary to King 
George III., assumed the name of Carmichael-Smyth, 
which name Was retained* by the family until 1841, when 
It was dropped by Royal licence. The uncle of Mr. 
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Carmichael, Major-General Sir James Carmichael-Smyth, 
C.B., K.C.H., K.M.T., and K.S.W., was an eminent soldier, 
and served on the personal staff of the Duke of Wellington 
at Quatre Bras and Waterloo. 

Mr. Carmichael’s name may be added as one more victim 
to * the baneful scourge, influenza. Attacked by that 
insidious malady, he succumbed to it after a brief week's 
illness on March 2nd last, notwithstanding all that eminent 
medical skill, and the untiring nursing of a devoted wife 
could do in their endeavours save him. He is buried in, 
Fulham Cemetery. Peace-to his ashes! A kind friend, a 
good husband, a genial companion, a man of deep religious 
conviction, a scholar of no mean attainments, was Mr. 
C. H. E. tarmichael, lost to this world at the comparatively 
early age of fifty-three. 

Linquenda tellus, et domus, et placens 
Uxor; neque harum, quas colis, arborum 
Te, prater invisas cupressos, 

UUa brevem dominum sequetur. 


II.—THE WATER COURT OF SALTASH. 

# 

TITANY of our readers may not be aware that the Lord 
High Admiral of England, now represented by the 
Lords Commissioner of the Admiralty, has a civil as well 
as a naval character. It is by virtue of the former 
character that he appoints those magisterial officers termed 
Vice-Admirals of the Coast, who have power to hold 
Maritime Courts ai;d $0 try issues between merchants and 
seamen, and to keep the peace on the coasts of all 
Maritime counties of Great Britain, Ireland, or cronies 
where they may be Appointed, as well as to perform other 
duties of an executive character, such as the impressment 
of seamen to serve in the Royal Navy. Formerly, these 

• 14—2 
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,: ;;4^i^Aimirals^ of 'the -Coast, in the person of tfafr Vtcfr' 

'^^rahy Judges, held the Courts on the'sand Of S&e'. 

t seashore; or,on some beach, quay, or wharf adjoining tidal 

Waters. But as time went on, discretion required that 

these Courts should be held in maritime towns for the 


conveniency of suitors. Although the 13 Richard JI., 
St. I, c. 5, passed in 1389, and the 15 Richard II., c. 3, 
passed in 1391, restrained the Admiralty Courts from 
holding pleas of things arising in the body of counties, 
f yet, as Sir H. Spelman observes, it did not restrain 'the 
Admiralty from making execution upon the land. The 
body of the Realm and of every county are places 
accidentally subject* to the Admiralty; therefore the Admiral 
may take the body in execution upon the land, and so by 
the better opinion may he do of goods. In the fourth year 
of Henry IV., 1402, a petition of the Commons to the King 
. has for answer that: “ The Admiral and his Lieutenants 
do sit to keep their Courts in no liberty or town, but only 
upon the sea coasts or arms of the same, and that every 
plea before them may be determined in one place without 
adjournment” (Cotton's Tower Records, p. 431). The 
accustomed place in Southwark in the beginning of the 
15th" Century, to hold the Admiralty Court, was a quay on 
the Southwark side of the river Thames. But Stow, in his 

4 

Survey a.d. 1598, says: ** A part of this parish church of 
* • 

St. Margaret (St. Margaret’s-on-HiIl,*Southwark) is now a 
Court wherein the Assizes and Sessions be kept, and the 
Court of Admiralty is also there kept.” In the reign of 
Hemy VII,, Orton quay, near London Bridge, i$ mentioned 
in the records of the Court of Admiralty as the usual place 
pf sitting. 

In the country the same prevailed. The Admiralty Court 
held by the Judge of Vice«Admiralty of* the coasf or county 
was sometimes*in a church,*as at Dover, or on a quay, or, 
as we have said before, on the sand of the seashore. There 
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is ,a record extant (but in private hands) of a Court of 
Admiralty, otherwise called a Water Court, being held in 
the reign of King John on the Chesil beach, near Weymouth. 

' It was by no means uncommon for the Crown, from time 
to time, to exempt by Charter a city or borough from the 
Admiralty jurisdiction of the Vice-Admiral of the County, 
and to confer a special jurisdiction on such city or borough 
of trying its own Admiralty cases. Thus a Charter of 
Henry IV. exempts the Mayor and Commonalty of Bristol 
from the jurisdiction of the Admiralty of England, in* 
consideration of the sum "of £2,00 given to the King “ in 
his necessities.” Again, Queen Elizabeth conferred an 
Admiralty jurisdiction on Great Yarmouth by Charter, 
and the bailiffs of the Borough were ordered to hold an 
Admiralty Court every week, power being bestowed on 
them similar to that of a Vice-Admiral of the Coast. The 
last Admiralty Sessions held by them were in 1833, for the 
trial of pirates, i.e. t two seamen who technically deserved 
that name for stealing some goods out of a ship upon the 
high seas within the Yarmouth jurisdiction. The juris¬ 
diction of trying its own Admiralty cases was also bestowed 
on Dublin by Queen Elizabeth, and she bestowed the same 
power on Galway. The Prince of Wales has Admiralty 
rights within the Duchy of Cornwall, and the Mayor of 
Southampton is Admiral of the liberties of that Borough 
from South Sea Castle to Hurst Castle. Again, by Charter 
of 13 Henry VIII., Poole was excepted from the jurisdiction 
of the Admiralty of England, and the Mayor was the 
Admiral within that liberty. The exclusive jurisdiction of 
Boroughs in Admiralty cases was abolished i 1* 1835 by 
section 108 of the Municipal Corporations Act. 

But notwithstanding the abolition of Admiralty Tights 
in Boroughs, the Borough of Saltash* in Cornwall, 
continued to hold its Water* Court until the 27th July, 
1885, although the Admiralty Jurisdiction in Boroughs bad 
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bfeefr abolished, as we have seen, so early as 1835, or 3° 
ye£rs before.' 4 The important Court of Admiralty Juris¬ 
diction, or Water Court, had then, as we can well imagine, 
"dwindled down to very small dimensions. The Western 
Morning News, on the foliowing day (July 28th), says: “ After 
the meeting (of the Town Council) the Mayor (Mr. W. 
Shaddock), the Justice (Mr. W. Gilbert), and the Town 
Clerk (Mr. F, W. Cleverton), preceded by the two Town 
Serjeants, bearing the antique silver maces of the Borough 
5 of Saltash and the Liberty of <the Water Thamer, walked in 
State to a spot on the beach, almost underneath the 
suspension bridge. The senior town Serjeant having called 
for silence while the Court was being held, under pain of 
imprisonment, the Town Clerk read the Royal Proclamation, 
the officials meanwhile standing bare-headed. The sum 
and substance of it was that all those who had anything to 
do with the Water Court * must draw near and give their 
suit and service.’ Forthwith, some fishwomen advanced 
with trays bearing salmon peel, bass, whiting, prawns, &c., 
which were laid at the feet of the Mayor as the gift of the 
loyal inhabitants, and were forthwith accepted. The 
senior fish woman- claimed that the same service had been 
rendered by membets of her family for the past 127 years. 
At the conclusion of this performance cheers were given and 
the officials returned to the Town Hall, where wine and light 
refreshments were provided in accordance with custom.” 

Such is the account given in the press of the adjacent 
town of Plymouth. But it may be interesting to the 
archaeologist to know under what power this'Court has 
been held. It is said to have dated frbm the time of King 
John. v Queen Elisabeth granted a Charter of Incorporation 
to Saltash, on the 19th June, in the 27th year of her reign. 

* » 

* Perhaps the CJpurt was held aftei 18,55 'with regard to matters happening 
Within the Liberty of the Water Thamer, without the precincts of the Borough, 
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By this Charter the Borough was incorporated under the 
n^ihe of “The Mayor and Free Burgesses of the Borough 
of Saltash.” This Charter was confirmed on the nth 
February, in the 30th year of Charles II. These and other 
Charters, however, were surrendered by the Borough t to the 
King, in the Court of Chancery, in order that a new Charter 
free from certain omissions and ambiguities should be 
granted. This new Charter was granted on the 27th 
November, in the 35th year of Charles II. (1684). This 
Charter after reciting that Sajtash is a seaport town on the « 
confines of the County of Cornwall, situated near the main 
sea, and having in it a secure and sufficient harbour that 
many ships from time to time put in there to the great 
advantage of the adjacent county, that it is requisite to 
promote and take care of the strength and security of this 
ancient harbour, and that the King’s peace and all acts of 
justice may without any further delay be kept and accom¬ 
plished in the Borough, grants that the village of Saltash 
shall be for ever a free Borough, and that the Mayor, 
Aldermen, and Free Burgesses and their successors shall 
be a body incorporate and politic by the name of “ The 
Mayor and Free Burgesses of the Borough of Saltash.” 
The Charter further grants to the* Mayor and Free 
Burgesses and their successors to hold for ever “The 
Village and Borough of Ess^, otherwise Saltash,” as also 
“ The passage of the Saltash,” and all Courts within the 
Borough and the water bounds and limits of the same, 
with the profits howsoever arising in such Courts; further 
the toll of oysters and of merchandise, with power to take 
from every barge or*boat carrying sand twelve pegce a year, 
and from every boat carrying a drag-net twelve pence a 
year, with many other privileges, among which should not 
be forgotten that of claiming from the heirs of Lord Brooke 
twenty-two pence and four oars belonging [o the boats of 
** The passage of the Saltash.” 
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• _ f | f: Jsr• return ■. for •, 'these privileges the Mayor and 1 F#e^ 

1 burgesses pRy to the Duchy of Cornwall, into itH < 

teids oi Ae "Reviver-General at Lostwithiel, the satn^ 
by half-yearly payments at Easter and at Michaelms&J** 
iThe Charter also appoints the Mayor for the time being* 
the Clerk of the Market and Coroner as well within tha 


Borough as within the creeks of the same.* Further there' 
are provisions for a Court of Quarter Sessions, for two s 
weekly markets, for two yearly fairs, one the day before the 
# Fea$t of St. James the Apostle, and lasting for three days, 
and the other beginning on the day before the Feast of the 
Purification of the Blessed Virgin Mary, and also lasting for 
three days, right |o have a gaol, and to return two Members 
of Parliament. Many of the foregoing privileges and 
immunities are common to Charters of other Boroughs; 
the right, however, of holding an Admiralty or Water 
Court is uncommon and worthy of a special record. The 
grant is as follows:—“ We have granted also and by these 
Presents for Us, our Heirs and Successors do grant to the 
said Mayor and Free Burgesses of the said Borough of 
Saltash that they and their Successors for ever may have 
and hold yearly two Water Courts or Sessions upon 
the Water there called Thamer, with its appurtenances-on 
the place and on the days accustomed (to wit) one Court 
on the day after the Feast of the Blessed Virgin Mary, and 
the other Court the day after the Feast of St. James the 


* The last instance of the Mayor (Mr. W. Shaddock) exercising the duty of 
coroner was on the aand July, 1885, in the case of the collision off the Cornish 
coa|& between H.M. Ship liecla and the steamship Cheerful, which resulted in 
the loss of the latter vessel with eleven of her passengers and crew, during a 
thlclc fog, at 4?fO a.tn., when *5 miles N.N.E, of the Longships. David Jones, 
second mate of the Cheerful, and Mrs. M. Houlbrook, one of the passengers, 
were pithed up dead by the Heela. The mayot held the inquest on board the 
fffiriO 1 When that ship was within the Liberty of the Thamer; but as he was 
without Jurymen he edited a sufficient number of officers and men of the Heda 
to constitute a jury?, 
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Apbstle. And that all masters and owners of all ships , 

barges and boats, and any vessels catching and having fish, 

oysters, or any other profits and advantages within the 
Pjefcjncts, Limits and Bounds of the said Water shall do 
suit and service at the same Courts. And that the said 
Mayor and Free Burgesses shall then and there be able to 
Elect, Appoint and Swear twenty-four honest and lawful men 
to make inquisition for Us, our Heirs and Successors con¬ 
cerning all Transgressions and Malefactors within the 
Bounds and Limits of the said # Water, and them to present 
upon their Oath, and to punish and coirect Malefactois 
and Transgressors as from time to time out of mind they 
have been accustomed.” 

The rota of proceedings at the Water Court is as 
follows:—One of the sergeants-at-mace makes proclamation 
thus: “ Oyez, Oyez, Oyez, Borough of Saltash and Liberty 
of the Water Thamer ; all manner of persons having or 
who have anything to do at the Water Court or Sessions 
upon and for the Water Thamer, with the appurtenances 
and the liberty and bounds, limits and precincts thereof 
now here holden, draw near and give your attention, 
answer to your names when called on, and save your fines 
and recognizances. All persons are* required to keep 
silence while the Court is proceeding upon pain of 
imprisonment. God save the Queen.” The jury of 
twenty-four men were then sworn to make presentments 
of all transgressions and malefactors within the Water 
Thamer, The next proclamation was as follows:—“ Oyez, 
Oyez, Oye«. All masters and owners of all ships, barges 
and boats, and any vessel catching and having any fish, 
oysters, or any other piofits and advantages within the 
liberty, precincts, bounds and limits of the Water TJiamex 
draw neaf and do •your suit and set vice at this Court as 
anciently hath been accustomed.” At 'this point the 
fishermen did their suit and service by presenting fish to 
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th& Mayor and Corporation. In later years, this offering, 
although presented as usual, appears to have been paid tor 
by the Corporation. The third proclamation was as 
follows:—“ Qytz, Oyer, Oyer. If anyone can inform the 
Mayor of this Borough or this Court now here holden of 
any transgressions committed within the liberty and bounds, 
limits and precincts of the Water Thamer, or any other 
matter or thing to be enquired into, done, or performed at 
this Court now here holden, let them come forth and they 
» shall be heard.” 

It would appear that the proceedings in this Admiralty 
Court were of the same character as those in any Court of 
a Vice-Admiral of the Coast; 4 that is that the proceedings 

* The following is an cxtiact from the Piotocols of a Vice-Admiralty Court 
hpld at Manningtree in Essex m 1635. They are written in Latin, and I 
translate them thus: 11 A Court of Admiralty for the County of Essex held at 
Manningtree on Saturday, the gth day of the month of January, a.d, 1639, 
before Master Richard Pulley, Deputy of the Worshipful Robert Earl of 
Warwick, Vice-Admiral for the said County, in the presence of George Smith, 
Notary Public. (Then follow the names of the constables of every parish 
within the County who attended to make a return of the defaults justiciable by 
the Couit.) On which day and place the precognition having been made as is 
customary, and the constables having been called to produce the precept and 
the list of those summoned by them. From among all and singular appearing 
these following were chosen as juiors and were sworn by the Holy Gospels of 
God as is customary.” The jury made no presentments, but at a similar Court 
held the following year at the same plaee on Wednesday, the 20th day of April, 
2636, the jury having been sworn as above, presented as follows; •* To the 
fifth article we present certain ship’s rigging and provision found and taken up 
in the sea by Roger Coeman, of Harwich, coming from Newcastle. And also 
we present certain chip’s rigging and provision found and taken^up by Edward 
Lee and William Lee of the same place coming from Newcastle. Also we 
present a feye mast taken at sea by Hugh Paine, of St, Oseth, and now in the 
possession of William Lumley, of St. Oseth, carpenter, worth five shillings.” 
The articles on which the jury were sworn to enquire will be found at length in 
“ The Office of Vice-Admiral of the Coast,” by S?r Sherston «Baker, Bart. 
(Lpndon: privately printed 1884), pqge 84; also a full account of a Vice- 
Admiralty Court fjpr the counties of Chester and Lancaster, held in the City of 
Chester in 1633, at page 96 of the same work. 
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would have followed the rules of the Civil Law, based on 
the Roman Law, not of the Common Law. In the early 
days of our history all offences and matters in the Admiralty 
Courts followed the precedure and rules of the Civil Law, 
bqt in 1536 a great change was made by 28 Hen. VIII., 
c^ 15, which, without changing the nature of the offences, 
directed that traitors, pirates, thieves, robbers, murderers, 
and confederates upon the sea should be-tried by the 
Common Law of England. Although these more heinous 
crimes were directed by the ^atute to be tried, and were 
tried, by the Common Law, a considerable number of 
less grievous yet serious offences remained without the 
scope of tjre statute, and were still tried (and doubtless 
might be tried to this day) according to the Civil Law. 
Vice*Admirals of the Coast are still appointed, and in the 
last century held in the person of their respective judges, 
“ Common Courts ” and ** Courts of Enquiry." The 
former were held from tide to tide, or from time to time as 
occasion required. In such Courts they gave remedy— 
justice commutative—between (a) merchants, ( b ) owners of 
ships and merchants, (c) other persons and owners of 
ships, (d) any persons concerning any matter done or to be 
done upon the sea or in public and navigable streams, and 
in parts beyond the sea. They also heard and determined 
all causes, offences, and maritime business arising within 
their respective jurisdictions. By the tenor of their 
commissions they were directed to try all offences or 
causes which came within their jurisdiction, according to 
the Civil amd Maritime Laws and Customs; and this 
notwithstanding that offences committed in creeks and 
ports within the body of a County were always cognisable 
by the Common Law. j 

It was also given* by the above Charters to the Mayor 
and Free Burgesses of Saitash*to make perambulations of 
the precincts, limits and bounds of their Jurisdiction, a 
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power very frequently given by Charters to the inhabitants 
of Boroughs without a water Jurisdiction, and vulgarly 
called to “ beat the bounds." At Saltash this duty 
occupied two days. On the first day the Mayor and 
Corporation assembled in the Town Hall, and from thence 
proceeded to the Town Quay, where, after swearing in 
twenty-four jurymen, the following proclamation was read : 
" Oyer, Oyez, Oyez. Borough of Saltash and Liberty of 
the Water Thamer. All persons are required to keep 
silence while this Court t is proceeding upon pain of 
imprisonment.” The Mayor and Corporation and Jury 
then went from the Town Quay to Coombe boundary stone 
where the following proclamation was read : “ Qyez, Oyez, 
Oyez. Be it remembered that this boundary, known as 
Coombe, and all water courses adjoining thereto, belong 
to the Liberty of the Water Thamer. God save the 
Queen.” They then followed the water course to Cowders, 
where a similar proclamation, substituting Cowders for 
Coombe, was read. They then made a straight line to 
JLongstone, where a similar proclamation, with the requisite 
substitution of names, was read. From Longstone they 
went to South Pill water course, where a similar 
proclamation was read. From South Pill they went to 
Salter Mill boundary stone, where a similar proclamation 
$&s read. The Corporation then walked under the cliffs 
back to Saltash. * 

The procedure on the second day was as follows i The 
Mayor, Corporation, and Jury assembled in the Town 
Hall, and thence rowed up the liver Lynher so far as St. 
German’s^Quay, where is a large rock with a hole in it, 
which is the boundaiy mark; here a similar proclamation 
to th^t read the day before, mutatis mutandis, was read. 
Thence the procession returned down tflo Lynher*and went 
up the river Noftei to a place? called Dniler’s Quairy, where 
a proclamation as before was read. From Driller's Quariy 
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they came down the rivers Lynherand Thamerto Barn pool, 
where a. proclamation is read as before. From there they 
went to Cawsand Bay, where at the Watery Orchard the 
proclamation was read. Thence they went across the 
Plymouth Sound iu a straight line to the Shagstone or 
Shacklestone; thence they came in by the east end df the 
Plymouth breakwater to the Cobler Buoy; thence up the 
Cattewater to the Bear’s Head; thence to Piince Rock; 
thence they returned to the Plymouth Baibican ; thence to 
Millbay Pier, upon which they landed. Thence they went 
up the Stonehouse Lake as far as Mill Biidge; thence to 
Mutton Cove, Pevonport; thence to North Corner, Devon- 
port; thence to John Street, Moricc Town; thence up the 
Thamer to Western Mill Lake; thence to Saltash Passage on 
the Devon side; thence up the river Thamer as far as Weir. 
Point; thence to Cargreen; thence to Iioleslrole; thence to 
Lifter; thence to Alton Quay; thence to Cothele Quay; 
thence to Calstock; thence to Okie Tor, near Morwhellhan} 
thence they returned down the river Thamer, and went up 
the Tavy to Warleigh; thence to Maristow, opposite to 
which is a boundary stone known as Oldman’s Beard; 
thence they returned down the rivers Tavy and Thamer, 
and went up the Moditonham Lake, at Jhe head of which, 
as well as at all the places hereinbefore mentioned, similar 
proclamations were read ; after this they returned to 
Saltash.* • 

In the reign of George III. the Corporation of Saltash 
was dissolved through circumstances which are not of 
public interest; thereupon a new Charter of Incorpora¬ 
tion was granted to $atyash by the King on the 7th day of 
June, in the fourteenth year of his reign (1774). This 
Charter confirmed and re-granted all the former pi ivileges 
and immUhities of £altash and their juiisdiction over the 

• • 

* In more recent years the pai ty proceeded in a steamer instead of by boats. 
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Water Tfaamer. The clause relating to the holding of the 

Wate? Courts is in precisely the same language as the 

clause in the earlier Charter of 1684, which we have already 
adverted to* 

Sherston Baker. 


Ilf.—FOREIGN MARITIME LAWS: V. PORTUGAL. 

* 

Title VII. 

Collisions. 

Art. 664. When a collision is purely accidental or caused 
by uncontrollable chcumstances there is no claim for 

any compensation. * 

B. 228, F. 407, G. 737, H. 536, 540, I. 660, S. 830, 832, Sc. 221. E. 242 (1). 
See Art. 669, post. 

G65. When a collision is caused by the default of one of 
the ships, the damages sustained will be made good by that 
ship. 

B, 221, F. 407, G. 736, H. 534, 1 . 661. E. 242 (2), S. 826, Sc. 220. 

666. When there is blame attaching to both vessels, the 
whole of the damages sustained are added together, and 
payment of the amount apportioned between the ships in 
proportion to the amount of blame attaching to each. 

B. 220, F. 407, G. 737, H. 53$, I. 662, S. 827, Sc. 220. 

' 667. When the collision is caused by default on the 
part of a third ship and cannot be avoided, such [third] ship 

is liable. « 

G. 741, 1 .664, S. 83T # , 

668. When it is doubtful which of the vessels caused the 
collision, each will bear its own loss, but both are liable 
jointly and severally for damage sustained by the cargoes 

and for compensation payable for personal injuries. 

F. 407, G. 737,*H. 538, 1 .662, S. 8z8, Sc. 221. 
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669. A collision is presumed to be accidental except when 
there has been a breach of the Regulations for Preventing 
Collisions at Sea, or of special Harbour Regulations. 

Sc. 219. 

670. If a ship which has been damaged in a collision is 
lost on her way to a port of refuge for repairs, she is 
presumed to have been lost in consequence of the collision. 

G. 739 » H. 539, S. 833. 

671. The liability of the ships provided for in the pre¬ 
ceding Articles does not exempt the actual wiong<loeis 
from their liability to the person injured and to the 
shipowners. 

G. 73®« Ijp*3» s. 829. 

672. Jjgiiany case which the Commander is liable, if the 
ship adKhe time of the collision and in observance of 
regulations, was under the direction of a harbour or 
coasting Pilot, the Commander has a right to compensation 
frorq the Pilot or the Pilotage Corporation, if there is one. 

B, 228, G. 740, S. 834. 

Reading Articles 671, 672 and Art. 492 (4) and 492, § 3 together, it appears 
that if the Pilot is compulsorily employed, he is directly liable, to the exclusion 
of the shipowner, and if voluntarily, or in pursuance of a custom or regulation 
not having tHk forte of law, he or the Corporation is indirectly liable for the 
results of his want of skill or negligence. ^ 

The previous Articles have spoken of the ship as liable, but having regard to 
this Article and Art. 492, ante, and the fact that “ collision ” is not one of the 
.natters giving a privileged claim on thg ship (Art. 578, ante), it would appeat 
that in this Title “ Ship ” fs only used, as it frequently is in Great Britain, to 
designate the liability of those on board and through them the owner except in 
the specially excepted cases specified in Art. 492. 

673. Claims for losses and damages occasioned by 

a collision between ships must be made before the proper 
Local Authority of tlfe place wheic it happened? or of the 
first port that the ship reaches after it, within three days, 
under pain of being; barred. * 

$1. Default in making a clajm docs not, 30 far as persona! 
injuries and damage to cargo are concerned, prejudice 
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• those concerned who are not on board or who 
are prevented from expressing their wishes. 

B. *3*. F. (1891) 436, X. 665, S. 835,836, Sc. 333. 333* 

674. Questions about collisions are decided as follows:— 

(1.) When they happen in haibouis or territorial waters, 

by the law of the place. 

(2.) When on the high seas, and between vessels of the 
same nationality, by the law of that nation. 

(3.) When on the high seas, and between vessels of 
different nationalities, each is governed by the law 
of its own flag, and cannot iccover more than that 
law allows. 

675. An action for loss and damage a 
collision may be commenced either in the 
place where the collision happened, or in 
domicile of the owner of the vessel proceeded 
or in that of the ship’s home port, or in that of the 
where the ship may be. 

B. 232. 1 .665, Sc. 323, 325. 



TitLf VIII. 

Salvage and Assistance.* 

Art. 676. No one is allowed to take possession of 
wrecked vessels or of wreckage, or of cargo or any goods, 
or other private property which are washed ashore by the 
sea, or picked up on the high seas. 

H. 546, l.M.M.C. 125. 

677. Anyone who salves a ship or goods that are wrecked 
and does not at once deliver them to the owner or his 

• • 

* The distinction between “ Salvage " and “ Maiitime Assistance ” runs 
with more or less clearness thtough most of the Continental Codes, but is 
nowhere defined as clearly as in Aiticles 681,682 of this Code, and^rtieles 561 
and 56a of that of Holland, from which latter the Portuguese law on this point 
appears to be taken f the distinction *is unimportant when the award rests 
entirely in the discretion of the Court, as in Poitugal and England. 
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representative on demand and on giving bail for the salvage * 
expenses, will forfeit all claim to an award for assistance or 
salvage, and will be liable for damage occasioned by his 
retention of them, without prejudice to Criminal proceedings 
if there is ground for them. 

H. 548. 

678. Anyone who salves or recovers a ship or goods at 
sea or ashoie in the absence of its owner or his represen¬ 
tative, and when they are unknown, must at once remove 
and deliver the propeity to the Custom House Official of 
the nearest place to that at which the property was salved, 
and if he does not do so, will forfeit any right he might 
have to fpiy salvage or assistance award, and will be liable 
for losses and damages, without prejudice to Criminal 
proceei^ngs if theie is ground for them. 

H. 5jo, I.M.M.C. 125. 

679. The salvage of ships aground, in peril, or wrecked, 
as also of goods cast ashore, whether the Commander is 
present or absent, must be carried out under the supervision 
of the proper authority. 

§1. The following are the duties of the person in 

authority:— 

(1.) To draw up an inventory of.the salved property 
and take proper steps for its preservation. 

(2.) To Older a sale of such articles as are unclaimed 
and liable to deteriorate, or the preservation 
and custody of which is clearly contrary to the 
interests of the owner. 

GO. To advertise within eight days next after the 
salvage in ajocal newspaper, or in one published in 
the neighbourhood, full pai ticulars of tl?c disaster, 
pointing out the marks and numbers on tlm goods 
• and inviting those concerned to claim them. 

(4.) To report to his superior whafr has happened, 
and what steps he has taken. 


*5 
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(5*) To do everything else that special regulations 
may order. 

H. 531-555,I.M.M.C. *23, 

680, When the owner or his representative appears and 
claims the goods, the salved property or their proceed^ 
will be delivered to him when he piovcs his title and pays 
the salvage award and other charges, or gives sufficient 
security for them. 

§1. If the claimant’s title is doubtful, or there is an 
intervention of third parties, or a dispute as to the 
salvage award, the parties will be sent before a 
Judge. 

If no claimant appears in answer to the advertise¬ 
ments mentioned in clause (3) of the ‘preceding 
Article, the salved property will be sold by public 
auction, and the proceeds, after deducting salvage 
charges, will be placed in a Public Bank. 

H. 556. 

681. Salvage awards are due :— 

(1.) When ships or goods are found derelict on the high 
seas or on the shore, and are salved or recovered. 

(2.) When goods are salved from a ship which is ashore or 
stranded on rocks, and in such danger that she offers 
no safety to her cargo or refuge to her crew. 

(3.) When goods are got out cf a vessel practically 
broken up. • # 

(4.) When a ship in imminent peril and offering no further 
security is abandoned by her crew, or in their absence 
is taken possession of by persons who endeavour to 
salve her and'bung her into port with the whole or a 
paft of her cargo. 

(5.) When a ship and cargo, either together or separately, 
* are got afloat or brought into a ff safe port *by the aid 
of third parties. , 

Q. 742 II. 224. 
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68s. Assistance awards are due:— 

0 

(t.) When a ship which is stranded or ashore is got off 
and afloat with its cargo with the assistance of third 
parties. 

(2.) When a ship in distiess at sea is helped and brought 
into a safe port with the assistance of third parties. 

G. 742, 749, H. 561, Sc. 224. 

683. The following cannot claim salvage or assistance 
award:— 

(1.) Members of the crew. 

(2.) Those who force thcir*services, • 

G. 752, H. 545, I.M M.C. 120. - 

684. AH contracts made whilst the danger exists may be 
repudiate/! on the ground of being excessive, and reduced 
by the Judge who has jurisdiction. 

G. 743, H. 568, I.M.M.C. 127, Sc. 227. 

685. If there is no agreement, salvage and assistance 
awards are made by the Judge who has jurisdiction, having 
regard to the rules of equity and taking into account 
especially the following circumstances :— 

(1.) The nature of the service. 

(2.) The zeal displayed. 

(3.) The time occupied. 

(4.) The services rendered to ship, people and goods. 

(5.) The expenses incurred. 

(G.) The injuries sustained by the salvors or helpers. 

(7.) The number of persons actively engaged. 

(8.) The peril to which such persons were exposed, as 
also their ship and its value. 

(9.) Tlje peril which threatened the ship, the people, 
and the goqds^that were salved. 

(10.) The actual value of the salved property, deducting 
expenses. # 

G. 744, 746, H. $6x, 5fig, I.M.M.C. 126, 121, 134, Sc. 225. 

686. An award of salvage dor for assistance includes all 
expenses incurred by the salvors or helper^, but does not 

15—2 
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include fees, charges, dues, and taxes, or charges for the 
custody and preservation of the salved property, or for the 
valuation and sale of it. 

§r. An award for assistance is made at a lower figure 
than one for salvage. 

§2. The value of the property salved only exercises a 
secondary influence on the amount of the award. 

0 .745, II. 561, Sc. 326. 

687. When many pci sons take part in rendering services 
to a ship or her cargo, the award must be apportioned in 

'proportion to the services of*the people themselves and of 
the things employed in the said services. 

§1. In doubtful cases, the award will be apportioned to 
each individual. * 

§2. Those who have exposed themselves to danger in 
rendering life salvage are admitted to a share in the 
award made under the above-mentioned conditions. 

G. 750, Sc. 238. 

688. When the salvage service or assistance is rendered 
by another ship, half the award belongs to the owner, a 
quarter to the Commander, and a quarter to the rest of 
the crew in proportion to their respective wages, unless 

otherwise agreed. 

G. 751, Sc. 228. • 

689. The owner of salved property is not personally 
liabie to pay salvage or assistance awards. 

§1. A consignee holding a Bill of Lading is personally 
liable up to the value of the goods which are 
delivered under it. 

G. 755 * 

690. Salvage or assistance in harbours, rivers or terri¬ 
torial waters, will be rewarded in accordance with the laws 
of the place where it is effected, and on the high seas in 
accordance with the law of the salving or assisting ship. 

691. Claims for salvage awards or for assistance may be 
brought eithe/in the Court within the territorial jurisdiption 
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of which the service was rendered, or befoie the Judge erf the * 
place where the owner of the salved property is domiciled, 
or before the Judge of the ship's home poit, or of the port 

where she may be. 

G. 756, H. 567, 1 .M.M.C. 126. 

. * 

It may be remarked, as a final note to the Portuguese 
Code, that by a Decree of 29th March, 1890, Tribunals of 
Commerce were established in all places where there was 
already a Court of First Instance, which means practically,, 
so far as the Maritime Jurisdiction is concerned, in any port 
visited by foreign vessels. The Court is composed of a 
Judge, who is a lawyer, and a Jury selected or elected 
by the traders of the place. 

Following the example of France and Italy, a Deciec 
of September 15th, 1890, grants premiums on the employ¬ 
ment of vessels under the Poituguese flag. 

F. W. Raikks. 


IV*~THE WARS AND THE FINANCES OF THE 
INDIAN GOVERNMENT. 

TN an article recently published in this Magazine the 
writer, after reviewing the critical condition of 
things in India—her*growing financial embarrassments, the 
degradation of her Law Couits presided over by 
Government Servants as Judges, her Legislature stripped 
of the Constitutional privilege of free delibeiation, and the 
disastrous line of a£ti$n pursued by her Government in the 
matter of foreign wars—submitted the followfng remark 
regarding the question as to how India is to be extricated 
fiom her perilous*situation:—“The fiist step which her 
history suggests is that the aibitiaiy powet wielded by the 
Indian Secretary of State should be checked at once, and 
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hia^legltimate authority be strictly defined; that the 
Minister himself should be made practically amenable to au 
independent Court of Justice, and be subject to a P««>na 
prosecution for every act exceeding the limit of his 

authority/' . . 

this proposition, the principle of which is not likely to be 

questioned, may, however, in view of the difficulty of 
carrying it into effect, be looked upon as a truism 
possessing little practical utility. The difficulty of the 
•task is certainly very considerable, seeing that Parliament 
is the only Constitutional authority to which the Indian 
Secretary of State is responsible, ancl that his responsibility 
to that body is Virtually neutralised by the support he has 
acquired in the British Legislature through the sacrifice of 
Indian interests conceded to the Constituencies by w om 
Parliament itself is ruled. On the other hand the danger 
of the situation in India is great, and may any day become 
overwhelming, as no effort is made to arrest the evil, and 
the exercise of arbitrary power not only violates the Britis 
Constitution, but raises an unsurmountable barrier to the 
introduction of reform. Under these circumstances it 
seems of little avail to discuss measures of economy and 
administrative improvements, so long as the laws are 
disregarded by the Executive and the resources of India 
are wasted in unprofitable wars by the arbitrary powers 


assumed by her Government. 

The straits of the Indian Exchequer, the interference of 
the Executive with the decisions of the Law Courts, the 
official pressure under which the majority of the Indian 
Legislature are made to vote in obedience to the orders of 
the Secretary of State and regardless of their conscience 
and convictions—these crying evils have been exgosed and 
widely discussed of late, both in this country and in India; 
and it may therefore not be necessary to enlarge on them m 
this instance; $ut the action of the Government in the 
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matter of trans-frontier wars does not appear to have 
received the attention which it loudly claims. The 
incidents and issues of those wars are imperfectly known to 
the public, in consequence of despatches of commanding 
officers and other important papers on the subject 
being sedulously withheld by the Government of India. 
The following statement may, therefore, cause surprise to 
a great many readers. 

During the last seventeen years, no less than twenty 
British expeditions invaded the borderlands of Afghanistan • 
for the purpose of subjugatingtheir inhabitants, but without 
having accomplished that purpose in a single instance. 
Thousands of fanatical tribesmen, who resisted the yoke, 
were shot down by our superior fire-arms; numberless 
villages were burnt or blown up; crops were destroyed; 
cattle captured, and the inhabitants of those villages were 
left to perish of hunger and exposure; but nowhere was 
British authority accepted, and it was exercised only in the 
limited spaces occupied by our troops, ceasing immediately 
on the departure of our soldiers. 

While these unprovoked and (politically as well as 
morally) unjustifiable attacks on our neighbours have 
engendered resentment and distrust towards the British, 
the heavy cost of the expeditions, by inordinately increasing 
the military expenditure of the Indian Government, has led 
to the imposition of‘oppressive taxes and the illegal pro¬ 
ceedings of fiscal officers in India—evils resulting directly 
from the aggressive foreign policy of the Indian Government. 
That policy manifestly aims at conquest and territorial 
aggrandisement; but its supporters allege $at it is 
based on the' apprehension that Russia is intent on 
invading India through Afghanistan, and that the best 
way to guard agffinst the danger is to maintain British 
garrisons in Afghanistan, ready to meet*qur foe in that 
difficult region, although far from our reserves and in the 
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mi<j|§t of a fanatical population intensely hostile to our 
presence in their territory* This policy was tried in 
1838*42, when it proved appallingly disastrous, and was 
thereupon completely abandoned ; but in 1875 it Was 
revived under the name of the “ forward” or the u scientific 
frontier” policy, in the expectation that our improved 
weapons and our many scientific contrivances would enable 
h tt$ to compass the subjugation of Afghanistan, an enterprise 
jn which we had so grievously failed some thirty years 
"before. The war of 1878-80, undertaken in that expec¬ 
tation, proved however equally disastrous and humiliating. 
Meanwhile the revival of the policy in question had been 
strongly condemned by every military authority, including 
Lord Napier of Magdala, who had held for sixteen years 
appointments in India involving direct responsibility for 
the security of the Indian frontier, and Lord Roberts, who, 
with the experience acquired in the last Afghan war, stated 
in his despatch dated May 29th, 1880 : ** The longer and 
more difficult the line of communication is, the more 
numerous and greater the obstacles which Russia would 
have to overcome; and far from shortening one mile of the 
road, I would let the web of difficulties extend to the very 
mouth of the Khyb|r.” 

Thus, both actual result and military authority have long 
exposed the utter unsoundness of the above-mentioned 
policy; and that the Government should still adhere to it 
seems unaccountable, unless it be due to the fact that, 
while the abandonment of a policy that has proved, so 
disastrous would imply the avowal of a very gyave error, 
its prosecution entails no obligation to justify if in 
Parliament, so long as the necessary war supplies can be 
drawn from the Indian treasury. 

; The latest trans-frontier operations ofithe Indian Govern¬ 
ment are the wan* in Wazirist&n and the invasion of Chitral. 
The former undertaken in October appears to have come 
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to an end, as no active operations seem to be carried^on 
there at present, although the object of the war—the 
subjugation of the country—remains unaccomplished. The 
Chitral expedition, organised in March for the vindication 
of an alleged fight of Suzerainty, is now in active operation, 
and its issue is in the womb of futurity. The one thing 
certain in the matter is that a war in which twenty thousand 
British troops are engaged, must involve very considerable 
expenditure, which cannot fail seriously to aggravate the < 
existing difficulties of the Indian Exchequer. 

In order to apprehend, however, the Constitutional 
bearing of the action of the Indian Government in thus 
carrying on trans-frontier wars, it should be remembered 
that when* Parliament intrusted the control of the Indian 
administration to a Principal Secretary of State, it enacted 
provisions for maintaining the supremacy of the law 
throughout our Indian possessions, for ensuring the free 
discussion of all legislative projects in the Council of the 
Viceroy, and for restricting the application of the Indian 
revenue exclusively to the wants of the country. One of 
the latter provisions is embodied in Section LV. of the 
21st and 22nd Viet., c. io6, which runs as follows:— 
“ Except for preventing or repelling actual invasion of Her 
“ Majesty's Indian possessions, or under sudden and urgent 
“ necessity, the revenues of India shall not, without the 
" consent of both Houses oP Parliament, be applicable to 
“ defray the expenses of any military operation carried on 
“ beyond the external frontiers of such possessions by Her 
** Majesty’s forces charged upon such revenues.” 

Now it is evident that the intention of Parliament, 
recorded in such unmistakeable language, has beeh deliber¬ 
ately frustrated by the Indian Government using Indian 
revenue in trans-froptier wars, while no sudden or actual 
danger menaced the Indian frontier. The object of those 
wars has simply been to extend the Indian frontier into the 
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territories of pur neighbours—in other words, conquest and 
territorial aggrandisement. 

" If the Indian Secretary of State is to continue spending 
the revenues of India in carrying on transfrontier wars, in 
disregard of the Statutes which define his legitimate power 
and his obligations, can any doubt be entertained as to the 
financial result of such a course ? The resources of India, 
severely strained during a long period of warfare, are 
already unequal to the wants of her Government, and loans 
have to be raised annually for covering the deficiency and 
discharging the interest on the public debt. A similar 
condition of things has, in every State where it obtained, 
been the forerunner of bankruptcy; and is there any ground 
for expecting a different result from it in India ? 

On the other hand, the wars which have caused this 
financial breakdown have entirely failed to accomplish their 
object—namely, the submission of our tribal neighbours. 
This disappointing issue is certainly not due to any short 
coming on the part of our troops, for their valour and 
endurance have justly called forth the admiration of their 
countrymen. The failure must be ascribed to the action 
of those who initiated, and persisted in, those wars, in 
ignorance of the *character of the Afghans and of the 
peculiar features of their land. The history of Napoleon's 
disastrous Spanish campaigns furnishes, in some respects, 
a parallel instance—namely, in tile fanaticism of the 
inhabitants, the unfavourable nature of the ground, the 
difficulty of transport and supply, and the irrational 
persistence in the enterprise after it had shown 'itself to be 
practicaljy impossible. <■ «■ 

, An officer, who served in the Afghan Campaign of 183%, 
described the impediments which a British Army encounters 
in, that country in the following cldar and convincing 
terms“ T^e* enormous difficulty of carrying out a 
successful campaign in Afghanistan is due to twp causes; 
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and as these would operate as effectually to check {he 
advance of as invader from Central- Asia, it will be 
worth while to state them in detail. The first cause 
is the absence of any combined resistance. Attacking 
the Afghan tribes is like making sword-thrusts into, the 
water. You meet with no resistance, but you also do 
no injury. The tribes harass the communications of an 
invading army; they cut off straggling parties; they plunder 
baggage; they give the troops no rest; but they carefully 
avoid a decisive action. The iaVading force moves wherever 
it pleases; but it never holds- more of the country than the 
ground on which it is actually encamped. Each separate 
tribe is, as it were, an independent centre of life, which 
requires a separate and special operation for its extinction. 
The consequence is that the only way in which we could 
hope to enforce our authority throughout Afghanistan would 
be by a simultaneou^Occupation of the entire country; and 
seeing that the country is as large as France, very sparsely 
populated, and quite incapable of feeding a large army, 
such an occupation is simply impossible. The other great 
difficulty is that there is hardly any forage in Afghanistan, 
and consequently the transport train of an invading army 
cannot fail to be crippled after a few weeks of active service. 
The moment that such a catastrophe is consummated, an 
army in the field becomes as cumbersome and useless as a 
swan on a turnpike* road. This latter difficulty it was 
which compelled the Government to make the treaty of 
Gandamak.” 

Since the above statement was published in 1881, neither 
the configuration df 4 he land in Afghanistan, nor the 
character of its inhabitants has changed, and there seems 
no reasonable ground, therefore, for expecting thaA the 
present war in Wa^lristan, if it be continued, or the Chitral 
expedition, or any further operations vyhicli yiay be under¬ 
taken for executing the “ foiwaid frontier” policy, will result 
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In issues ’more successful than those of the expeditions 
already employed for the promotion of that policy. It*is 
urgent, therefore, if British prestige is to be maintained in 
the East, and the finances of India are to be retrieved, that 
the illegal exercise of power which has involved the nation 
in such inglorious and unprofitable wars, should be stopped 
as speedily as possible. The situation certainly is full of 
dangers, and the remedy which natuially suggests itself is 
the trial and, if necessary, the punishment of those whose 
errors and shortcomings have caused the mischief. But 
* impeachment has become 'obsolete, and the House of 
Commons, whose supineness has condoned and encouraged 
illegal and arbitraiy power in the administration of India, 
will doubtless decline to issue the necessary Indictment, 
except under the pressuie of strong public opinion calling 
for the needed reform. Such opinion has not been mani¬ 
fested as yet. In this critical situation we can only hope 
that British statesmen possessed of patiiotism and ability 
to cope successfully with the conjuncture, will come forward 
before things have drifted much further in tlieir present 
£eiilous course, and a serious catastrophe becomes 
inevitable. 


J. Dacosta. 



V.—MEMOIR OF THE LATE LORD SELBdRNE. 

fTIHE Earl of Selbome, better kuown as Sir Roundell 
Palmer, died at Blackmoor, Petersfield, on the 4th of 
May. He was born on the 37th November, 1812, in the 
Rectory of Mixbury in Oxfordshire, being the. second son 
of the Rev, William Jocelyn Palmer. He was educated at 
Winchester, passing thence to Oxford, where he achieved a 
brilliant University career, taking the Ireland Scholarship 
in 1832 and the Eldon Scholarship in 1834, as well as the 
ist Class in Classics. In November, 1834, he entered the 
chambers bf Mr. Booth, a well-known conveyancer and 
parliamentary draftsman, and in 1837 he was called to the 
Bar at Lincoln's Inn, He quickly came to the front, and 
by the year 1853 his practice had become enormous. He 
was first returned to Parliament for Plymouth in 1847, 
became a Queen’s Counsel in 1849, was Solicitor-General 
in 1861, Attorney-General in October, 1863. On the 
15th October, 1872, he succeeded Lord Hatherley as Lord 
Chancellor, retiring from that office in 1874, but again 
resuming that high position on April 28th, 1880, in the place 
of Lord Cairns. He resigned in 1885. The New Law 
Courts were opened during his tenure of office, and he was 
raised to an Earldom in connection with this event. He is v 
responsible for the change effected in the history of English 
Law and Procedure by the operation of the Judicature 
Acts, a well-designed measure intended to do away with the 
great waste of judicial power, and to put an end to the 
irrational and mischievous dualism which had for*centuries 
pervaded the administration of English Law. The Lord 
Chancellor (Lord f^erschell), speaking of his death m the 
House of Lords on May 7th, said : “ My Lords, I feel sure 
that I shall be acting in accordance with the feeling of your 



Lordships irf giving expression to the sense which this 
' Hfcse entertains : Cf the loss it has sustained owing to the 
death of Lord Selborne. (Hear, hear.) Just ten years ago, 
when an illustrious predecessor of his on the Wool wick 
died—the late Lord Cairns—Lord Selborne, who was 
detained from being present by a severe domestic affliction, 
nevertheless gave expression to his wish to offer his 
testimony to the remarkable powers and great worth of his 
illustrious predecessor, and to the loss this House and the 
country had sustained. I am sure we all feel that we have 
• lost another illustrious lawyer, who may worthily be ranked 
with the one to whom I have just alluded. Lord Selborne 
was a master of equity jurisprudence, but although having 
the completCSt mastery of the technicalities of the law, he 
was no merd technical lawyer. He had a remarkable grasp 
of legal principles, and capacity for applying them with the 
utmost intelligence and perspicacity to the work in hand. 
His industry was indefatigable; he spared himself no pains; 
he ever gave of his best; he used his utmost endeavours to 
arrive at a right conclusion, and his judgments were as 
remarkable for their thoroughness and solidity as for the 
clearness with which they were expressed. But it is not 
only as a distinguished advocate and Judge that he will be 
remembered. He took a foremost part in the changes that 
, were made now some twenty years ago, which led to the 4 
system of judicature and of administration of the law that 
now prevails in our Courts. He was one of the most active 
in bringing about what he conceived to be of great public 
value—the concentration in one building of the various 
Courts of Justice. My Lords, I have spoken *of what he 
, was as a lawyer and a Judge. I*nehd not remind your 
Lordships that he was much more than that. The power 
and ability with which he took part in the discussion 
of other questions in your Lordships* House must be 
fresh in your memory. The echoes of the speeches 
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which he made not long since still linger in these walls, 
and even those against whom his arguments were directed, 
could not fail to appreciate their force and power, and 
also to recognise the fact that these splendid abilities 
were neither dimmed nor diminished by growing age or 
increasing infirmities. My Lords, I do not think any qf us 
can forget the impression he made of earnestness and 
sincerity whenever he addressed your Lordships’ House. 
This is not the time, nor is it the place, to dwell upon what 
he was as a man, but a few words I am sure your Lordships 
will pardon. In spite of the' absorbing and engrossing 
nature of his duties and labours in connection with the law, 
he never allowed himself to be entirely occupied by them; 
but his energies were distinctly distributed in many 
directions of fruitful activity with a view to the benefit of his 
fellow men. He attained the highest rewards of the career 
which he had chosen, but I believe few men less made them 
their ambition or their aim. I have met few, perhaps none, 
who were more completely unworldly in spirit than he was. 
On bis lofty sense of duty I am sure it is unnecessary to 
dwell; all must have recognised it. Where his duty, as he 
saw it, led him he followed, without ^inching or reserve, 
and without the slightest regard to consequences. My 
Lords, behind a somewhat reserved manner, there lay, as 
all who, like me, had the honour and pleasure of his 
friendship, knew, a kindly heart and warm affection, and, if 
there were some who thought at times that his judgment of 
those who differed from him on political questions was 
unduly severe, I am sure they were all ready to recognise 
that this resulted solely from the strength—I may almost 
say passionate strength—of his convictions, and was in no 
way prompted by personal ill-will or malice, or desire to 
give offence* I am quite sure that in this House we all, 
without respect to Party, feel that the House is poorer for 
his loss* that the blank he has left will not easily be filled, 
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at|d wifi long be felt j and those of us who have to take 
part in the discharge of the judicial duties of this House, 
sitting as the ultimate Court of Appeal, will long have 
reason to mourn the loss of a valuable colleague.” 

Lord Halsbury, The Duke of Devonshire, The Marquis 
of Salisbury, and The Earl of Rosebery also referred to 
the loss sustained by the death of Lord Selborne. 

The funeral took place on May 8th, in the Hampshire 
churchyard of Blackmoor, where the body of the late Lady 
Selborne was already buiied, was attended by an enormous 
concourse of people, rich and poor alike assembling to testify 
their regard fm the late Eail. The body was met at the 
entrance to tiie church by the Archbishop of Canterbury, 
the Bishop of Winchester, and the Rev. R. A". C. Bevan, 
who, with the choir, preceded it up the aisle into the 
chancel, singing Lord Selborne’s own hymn, ** Lord, when 
my soul her secrets doth reveal.” Following as mourners 
were Lord and Lady Wolmer, the Bishop of Southwell and 
Lady Laura Ridding, Earl and Countess Waldegrave, 
Mr. Tournay and Lady Sarah Biddulph, Lady Sophia 
Palmer, Archdeacon Palmer, and the Marquess of Salisbury. 
The Rev. Dr. Fcaron (head master) and the three Senior 
, Prefects represented Winchester College, and Mr. Marshall, 
o'f Queen’s College*, the University of Oxford. General Sir 
- Michael Biddulph attended on behalf of the Queen, the 
Bishop of St. Asaph on behalf of the Church in Wales, and 
■Mr. G. A. Spottiswoode (vice-chairman) for the House of 
Laymen. Among others present were Viscount Cranborne, 
/Lord Edward Cecil, Lord Robert Cecil, the President of 
V Magdalen College, Oxford, Mr. Justice Wright/Mr. Justice 
North, Lord Stanmore, Sir Stafford Notthcote, Lord 
Northbook, Mr. J. G. Talbot, M.P., and Mr. H. T. 
Ansfruther, M.P. ” 0 , rest in the Lord ” was played as a 
Voluntary, an 4 as everyone stood around the grave the 
41 Te Deum ”• was sung. 



VL—THE ENGLISH AND AMERICAN BAR 

ASSOCIATIONS. 

, ~YT Will be remembered that at a General Meeting of the 
Bar, held on the 14th of July, 1894, the Report of a 
Committee of Banisters, appointed on the 7th April, 1894., 
at the instance of Sir Henry James, to consider whether 
the constitution, organisation, or action of the Bar Com¬ 
mittee could be improved, and? if so, in what respect, was 
adopted unanimously. 

The Report was as follows:— 

Your co*mmittee are of opinion that it is desirable in the 
interest of the profession, and especially of its younger members, 
that a consultative body should exist, representative of the Bar, 
which should have for its duty the consideration of all matters 
affecting the profession, including the maintenance of the rights 
, and privileges of tfie Bar, the enforcement of professional 
discipline and custom, the examination of proposed legislation 
and of the rules 0^ practice from time to time in force, and, 
should upon all such subjects be able to, communicate with 
■ other persons or bodies in the name and with the authority of 
* the whole profession. 

u These functions have for the past ten years been in some 
measure performed by the Bar Committee, and your committee 
1 desire to record their sense of the diligent and valuable service 
rendered to the Bar by # that committee and by its able and 
devoted honorary secretary, Mr. Lofthousc. But your com-', 
mittee are of opinion that the Bar Committee, supported as if 
has been by the voluntary subscriptions of but a small number* 
of the membgrs of the Bar, has lacked the authority needed for' 
the full usefulness of its work, and has necessarily been unable 
effectually to claim to represent the opinion and wishes of the 
whole profession. 

u You t committee consider that it is essential that this repre¬ 
sentative bo3y should hfcve the means of establishing permanent^ 
offices, Snd employing the necessary paid staff,* and that the 
moneys required for these purposes should not be*sought from 

- 16 
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casual and voluntary subscriptions, but should bo obtained from 
thl funds now administered by the Benchers of the four Inns 
of Court. And your committee are of opinion that a sum of 
not less than ^1,000 per annum will be required to enable the 
work to be satisfactorily performed. 

“Your commit tee recommend that, with the view of strengthen¬ 
ing the representative body of the Bar and bringing it into direct 
relation with the governing bodies of the Inns of Court, its 
constitution should provide for the appointment by each Bench 
of a certain number of barristers of their Inn, who should be 
nominated members of what your committee suggest should in 
future be called the General Council of the Bar. 

Your committee have hcld°seven meetings, and have carefully 
considered all suggestions laid before them, and now present a 
proposed set of regulations for the General Council of the Bar, 
which have been drafted by Mr. Wolstenholme in accordance 
with resolutions passed by your committee—resolutions which 
your committee are glad to be able to report were in all cases 
adopted without a division. 

“ Your committee are unanimously of opinion that if a council 
should be constituted according to these regulations, and 
provided with the needful funds, as above suggested, it will be 
able to exercise valuable and much-needed influence in gathering 
and representing the opinion of the profession, and in upholding 
th# discipline and safeguarding the interests of the Bar. 

u It has been strongly urged upon your committee by some of 
its members that the full value of any central organisation of 
the Bar will not be realised unless provision be made by means 
of some building adequate for the purpose, for the establishment 
of a centre for the coiporate life of the Bar in its social as well 
as its professional aspects. Your committee do not consider 
that this comes so clearly within the terms of the resolutions by 
which they were appointed as to entitle or call upon them to 
make any specific recommendation on the subject, but they 
desire to express th< lr sympathy with the proposal, and their 
opinion that the creation of some such organisation would be 
of znuclf value to the profession in bringing together the different 
ranks and sections of its members. 

* “ Signed on behalf of the committee, 

t 

* • “ Edward Clarks, Chairman. 

“June 25th, 1894.*’ 
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PROPOSED REGULATIONS FOR THE GENERAL COUNCIL OF 

THE BAR, 0 

Constitution, 

1. “ The General Council of the Bar ” as constituted by these 
regulations is hereinafter referred to as “ the Council.” 

2. The Council shall be the accredited representative o£ the 
Bar, and its duty shall be to deal with all matters affecting the 
profession and to take such action thereon as may be deemed 
expedient, 

3. The Council shall consist of— 

(i.) The Attorney-General and Solicitor-General for the 
time being, and eVery former Attorney-Getleral 
or Solicitor-General, whilst remaining in actual 
practice at the Bar (hereinafter referred to as the 
^official members). 

(ii.) Sixteen practising barristers, of whom four are to be 
nominated by the masters of the Bench of each of 
the four Inns of Court (hereinafter referred to as the 
nominated members). 

(iii.) Forty-eight practising barristers to be elected by the 
whole Bar (hereinafter referred to as the elected 
members). 

* 4. The Council shall have power to appoint as additional 
members such barristers in actual practice, not exceeding six in 
number, as the Council may consider it desirable to appoint by 
reason of their Parliamentary or professional position, or by 
reason of their representing any circuit or section of the Bar not 
adequately represented. The members $0 appointed shall go 
out of office at the time^appointed for the close of the election 
next following their appointment. 

5. The Council shall be deemed duly constituted, notwith¬ 
standing any vacancy in the number of nominated or elected 
members. 

6. Of the elected members not less than twelve shall be of the 

Inner Bar, and not less*than twenty-four of the Outer Bar, at 
the time appointed for the close of the election, and such pro¬ 
portion shall be maintained in filling up vacancies. • 

7. Of th« elected members, six at least shall be of less than ten 
years’ standing at the Bar at the "time of their election, and this 
proportion shall be maintained in filling up vacanfcies. 

. 16—2 
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8* One half of the elected members shall go out of office at 
the time appointed for the close of the election in 1896, and in 
each subsequent year. The Council shall decide who are to be 
the elected members to go out of office in 1896. In each subse¬ 
quent year the elected members to go out of office shall be those 
who have been longest in office since their last election. Elected 
members going out of office shall be eligible for re-election. 

Elrcttons. 

0. The time of the annual election shall be fixed by the 
Council, and shall be held as soon as possible after the annual 
general meeting of the liar. 

10. Every candidate for election shall be proposed in writing, 
signed by at least ten barristers, and sent to the secretary within 
one week after the annual general meeting of the Bar shall have 

'been held under these regulations. 

11. After the expiration of one week from the day when the 
annual general meeting of the Bar shall have been held, the 
Council shall meet, and it shall be its duty to nominate for 
election additional candidates from any section of the Bar not 
in the opinion of the Council adequately represented on the 
Council, and by the candidates proposed. 

12. A resolution of the Council shall be a sufficient nomination 
of such additional candidates. 

13. If more candidates be proposed than there are vacancies 
on the Council, the election shall be by voting-papers to be 
personally filled up and signed by the electors. 

14. Every barrister shall be entitled to vote, and voting-papers 
shall be sent to every barrister whoso professional address 
within the United Kingdom is given in the “ Law List.” 

15. Every voter shall have one vote for each complete number 

of two to be elected, and the votes maybe divided in any manner 
between two or more candidates, but so that not more than four 
votes sh'all be given for anv one candidate. r 

16. Vojing-papors not filled up in accoidance with these 
regulations shall be void. 

17. The Council shall make regulations for the conduct of 
the election, and in case of an equality of votes shall,determine 
which of the candidates shall pe deemed f to be elected, 

j 8, If the hill number of the Council to be elected be not 
proposed in manner required, those candidates who are duly 
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proposed shall be elected, add' the Council, As elected, shell 
have power to fill up vacancies. : 

19. Casual vacancies which may occur among the elected 
members may be filled up by the Council, and the person filling 
a vacancy shall go but of office as if he had been elected instead 
of, And at the same time as, the person whose place he fills. , 

Powers or the Council. 

ao. The Council shall carry into effect the purposes for which 
it is constituted as before mentioned m such manner as it may 
determine. The Council shall appoint a chairman and vice- 
chairman, and may appoint an executive committee and such 
standing committees and sub-conimittees as it may think fit, 
and may from time to time delegate to any such committee or 
sub-committee any of the powers or duties of the Council as to 
the Council may seem desirable. 

31. The Council shall have power to appoint a secretary, 
treasurer, and such assistants, officers, and servants as may be 
necessary, with or without salaries. 

23. The funds received by the Council shall be at its disposal 
for the payment of such salaries and other expenses as the 
Council may incur in promoting the objects for which it is 
constituted. 

23. The quorum of the Council shall be eight. 

24. The Council shall have power to make bye-laws regulating 
the elections and the proceedings at their meetings, and 
generally for the purpose of carrying these regulations into 
effect, and from time to time to alter such bye-laws. 

25. The decision of the Council as to the mode in which 
effect is to be given to these regulations, or on any question of 
construction or fact arising under these regulations, to be 
conclusive. 

Annual General Meeting of the Bar. 

26. The annual general, meeting of the Bar shall pe held 
(subject to the permission of the masters of the Bench) in the Old 
Dining Hall of Lincoln’s Inn, at a quarter-past four o’clock p.m., 
on the second Tuesday in the Easter sittings; but, the Council 
shall have power, with tfie concurrence of the A11 qr n ey- G ene ra 1, 
to alter the date, time, and place of the annual general 
meeting. 
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The Council shall submit its accounts to the annual 
general meeting, with a statement of the proceedings of the 
past year, and a record of the attendances of the elected 
members of the Council at its meetings. 

28. Notice of any resolution to be proposed at the annual 
general meeting shall be given in writing to the secretary of the 
Council not less than seven clear days before the day of meeting. 

Temporary. 

29. The first election shall be held in 1895. 

30. The present elected members of the Bar Committee for 
the current year shall be the elected members of the Council, 
and, together with the official members and the nominated 
members, shall constitute the Council until the election shall be 
held in 1895, but all the elected members shall retire from office 
at the time appointed for the close of that election. 

After the adoption of the above report and regulations, 
it was moved by Mr. Marten, Q.C., and seconded by 
Mr. Crump, Q.C., “That the Attorney-General (Sir John 
Rigby, Q.C., M.P.), be requested to send a copy of the 
report and regulations to the Masters of the Bench of each 
of the four Inns of Court, and to apply to the Masters of 
the Bench of each Inn to nominate four practising Barristers 
to serve on the General Council of the Bar, and to submit 
to the Masters of the Bench the suggestion of the com¬ 
mittee, confirmed by this meeting, that they should provide 
the necessary funds for carrying 4 on the work of the 
Council.’* This motion was unanimously agreed to. 

The forthcoming election of the General Council of the 
Bar will be a matter of considerable interest to the pro¬ 
fession ; and it is particularly incumbent on members of 
the Junior Bar to consider well t*he'claims of members of 
the Inner Bar, whose interests it may be observed are not 
alufays identical with those of the Junior B$r. At the 
present time* it may not. be without advantage to the 
profession know something of the manner in which the 
Bar Association is carried on in the United States, and we 
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therefore publish the Constitution and the By-Laws of,the 
American Bar Association, They are as follows i— 

CONSTITUTION, 

Name and Object. 

Article I, —This Association shall be known as “ The American 
Bar Association.*' Its object shaP be to advance the science 
of jurisprudence, promote the administration of justice and 
uniformity of legislation throughout the Union, uphold ,the 
honour of the profession of the law, and encourage cordial 
intercourse among the members^of the American Bar. 

Qualifications 'for Membership. 

Article II. —Any person shall be eligible to membership in this 
Association who shall be, and shall, for five years next preceding, 
have been a member in good standing of the Bar of any 
State, and who shall also be nominated as hereinafter provided. 

Officers and Committees. 

Article III .—The following officers shall be elected at each 
Annual Meeting for the year ensuing:—A President (the same 
person shall not be elected President two years in succession); 
one Vice-President from each State; a Secretary; a Treasurer; 
a Council, consisting of one member from each State (the 
Council shall be a standing committee on nominations for 
office); an Executive Committee, which shall consist of the 
President, the last ex-President, the Secretary, and the 
Treasurer, all of whom shall be ex-officio members, together with 
three other members, to be chosen by the Association ; and the 
President, and in his «absence*the ex-President, shall be the 
Chairman of the Committee. 

The following committees shall be annually appointed by the 
President for the year ensuing, and shall consist of five members 
each:— • 

On Jurisprudence gm^Law Reform; 

On Judicial Administration and Remedial Procedure; 

On Legal Education and Admissions to the Bar; 

On Commercial Law; * 

On International Eaw; 

On Publications; 

On Grievances. 
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A % majority of those members of any committee, including the 
Council, who may be present at any meeting of the Association, 
shall constitute a quorum of such committee for the purpose of 
such meeting. 

The Vice-President for each State, and not less than two 
other members from such State, to be annually elected, shall 
constitute a Local Council for such State, to which shall be 
referred all applications for membership from such State. The 
Vice-President shall be, ex-officio, Chairman of such Council, 

A committee of three, of whom the Secretary shall always 
be one, shall be appointed by the President at each Animal 
Meeting of the Association, whose duty it shall be to report to 
the next meeting the names of all members who shall, in the 
interval, have died, with such notices of them as shall, in the 
discretion of the committee, be proper. 

It shall be the duty of the Vice-President from each State 
and Territory to report the deaths of members within the same 
to the said committee. 

Election oi< Members, 

Article IT.—All nominations for membership shall be made 
by the Local Council of the State to the Bar of which the 
persons nominated belong. Such nominations must be trans¬ 
mitted in writing to the Chairman of the General Council, and 
approved by the Council, on vote by ballot. 

The General Council may also nominate members from 
States having no Local Council, and at the Annual Meeting of 
the Association, in the absence of all members of the Local 
Council of any State; Provided , That no nomination shall be 
considered by the General Council, unless accompanied by a 
statement in writing by at least three members of the Association 
from the same State with the person nominated, or, in their 
absence, by membeis from a neighbouring State or States, to 
the effect that the person nominated has the qualifications 
required by the Constitution and desires to become a member 
?f the Association, and recommending his admission as a 
nember. 

All nominations thus made or approved shall be reported by 
he Council to the Association, and ah whose names are 
eported shall Jhhreupon become members of the Association; 
Provided, That if any member demand a vote upon any name 
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thus repotted, the Association shall thereupon vote thereon 
by ballot. - % r * ■ ^ * 

Several nominees, if from the same State, may be voted for 
upon the same ballot ; and in such case placing the word “No” 
against any name or nantes upon the ticket shall be deemed a 
negative vote against such name or names, and against those 
only* Five negative votes shall suffice to defeat an election. 

During the period between the. Annual Meetings, members 
may be elected by the Executive Committee upon the written 
nomination of a majority of the Vice-President and members 
of the Local Council of any State. 

Article F.—All members of*the Conference adopting the. 
Constitution, &nd all persons, elected by them upon the recom¬ 
mendation of the committee of five appointed by such Conference, 
shall become members of the Association upon payment of the 
annual dues for the current year herein provided for. 

By-Laws. 

Article VI. —By-Laws may be adopted at any Annual Meeting 
of the Association by a majority of the members present. It 
shall be the duty of the Executive Committee, without delay, 
to adopt suitable By-Laws, which shall be in force until 
rescinded by the Association. 

Dues. 

Article VII .—Each member shall pay five dollars to the 
Treasurer as annual dues, and no person shall be qualified to 
exercise any privilege of membership who is in default. Such 
dues shall be payable, and the payment thereof enforced, as 
may be provided by the By-Lajvs. Members shall be entitled 
to receive ah publications of the Association free of charge. 

* i 

„ Annual Address. 

Article VIII .—The President shall open each Annual Meeting 
of the Association with an address, in which he shall communi¬ 
cate the most noteworthy changes in statute law 09 points of 
general interest made in the several States and by Congress 
during the preceding year. It shall be the duty of the member 
of the General Council from each State to report to the 
President, oh or before the first day of May, annually, any 
such legislation in his State. • 
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Annual Meetings. 

* 

Article /X—This Association shall meet annually* at such 
time and place as the Executive Committee may select* and 
those present at such meeting shall constitute a quorum. 

Amendments. 

« 

Article X .—This Constitution may be altered or amended by 
a vote of three-fourths of the members present at any Annual 
Meeting, but no such change shall be made at any meeting at 
which less than thirty members arc present. 

Construction. 

♦ 

Article XI .—The word “ State," whenever used in this Con¬ 
stitution, shall be deemed to be equivalent to State, Territory , 
and the District of Columbia. 

BY-LAWS 

Meeting of the Association. 

I. -—The Executive Committee, at its first meeting after each 
Annual Meeting, shall select some person to make an address 
at the next Annual Meeting, and not exceeding six members of 
the Association to read papers. 

II. —The order of exercises at the Anuual Meeting shall be 
as follows:— 

(а) Opening Address of the President. 

(б) Nominations and Election of Members. 

(r) Election of the General Council. 

(d) Reports of Secretary and Treasurer. 

(e) Report of Executive Committee. 

if) Reports of Standing Committees* 

On Jurisprudence and Law Reform; 

On Judicial Administration and Remedial Procedure; 

On Legal Education and Admissions to the Bar; 

On Commercial Law; 

On International Law ; t 

On Publications; 

On Grievances. 

(g) • Reports of Special Committees. 

(k) The Nomination of Officers. 

(i) Miscellaneous Business.* 

( t\ Th« Pitftrtfnn rtf Offir^rs. 
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The address, to be delivered by a person invited by the • 
Executive Committee, shall be made at the morning session of 
the second day of the Annual Meeting. 

The reading and delivering of essays and papers shah be on 
the same day, or at such other time as the Executive Com¬ 
mittee may determine. 

Iff.—No person shall speak more than ten minutes at a time 
or more than twice on one subject. 

A stenographer shall be employed at each Annual 
Meeting. 

IV. —Each State Bar Association may annually appoint 
delegates, not exceeding three,'in number, to the next meeting, 
of the Association.- In States where no State Bar Association 
exists, any City or Country Bar Association may appoint such 
delegates not exceeding two in number. Such delegates shall 
be entitled to all the privileges of membership at and during 
the said meeting. 

V. —At any of the meetings of the Association, members of 
the Bar of any foreign country or of any State who are not 
members of the Association may be admitted to the privileges 
of the floor during such meeting. 

VI. —All papers read before the Association shall be lodged 
with the Secretary. The Annual Address of the President, 
the reports of committees, and all proceedings at the Annual 
Meeting shall be printed; but no other address made or paper 
read or presented shall be printed, except by order of the 
Committee on Publications. 

Extra copies of reports, addresses, and*papers read before the 
Association may be printed by the Committee on Publications 
for the use of their authors, not exceeding two hundred copies 
for each of such authSrs. 

The Secretary and the Chairman of the Executive Committee 
shall endeavour to arrange with the Smithsonian Institution, or 
otherwise^ a system of exchanges by which the Transactions 
can be annually exchanged with those of other associations in 
foreign countries interested in jurisprudence or governmental 
affairs; and the Secretary shall exchange the Transactions with 
those of the State and Local Bar Associations; and all books 
thus acquired shal^be bound and deposited in the charge of the 
New York City Bar Association, subject Jo the call of this 
Association, if it ever desires to withdraw or consult them, if the 
former Association agrees to such deposit. 
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• The Secretary shall sand one copy of the Report of the 
proceedings of this Association to the President of the United 
States? and to each of the Judges of the Supreme Court thereof 
and to the Library of the State Department, and of the Depart¬ 
ment justice thereof, and to the Library of Congress, and the 
Library of the Supreme Court thereof, and to the Governor* 
and to the Chief Judge of the Court of last resort of each State, 
and to the State Librarian thereof, and to all public law libraries, 
and other principal public and college libraries in the United 
Spates, and to Such other persons or bodies as the Executive 
Committee may direct. 

( No resolution complimentary to an officer or member for any 
service performed, paper read, or address delivered shall be 
considered by the Association. 

Ophcers and Committees. 

VII. *—The terms of office of all officers elected at any Annual 
Meeting shall commence at the adjournment of such meeting, 
except the Council, whose term of office shall commence 
immediately upon their election. 

VIII. —The President shall appoint all committees, except 
the Committee on Publications, within thirty days after the 
Annual Meeting/and shall announce them to the Secretary, 
and the Secretary shall promptly give notice to the persons 
appointed, The Committee on Publications shall be appointed 
on the first day of each meeting, 

IX. —The Treasurers Report shall be examined and audited 

annually, before its presentation to the Association, by two 
members to be appointed by the Chairman of the Executive 
Committee. • t 

X. —The Council and all standing committees shall meet on 
the day preceding each Annual Meeting, at the place where the 
same is to be held, at such hour as their respective Chairmen 
fehAil appoint. If at any Annual Meeting of the Association any 
member of any committee shall be absent, the vacancy may be 
filled by the* members of the committee present. 

The Secretary of the Association shall be the Secretary of 
the Codicil* 

XL—The Committee on Publications shill also melt within 
one month after ehch Annual Meeting, at such time and place 
as the ’Chairraan'shall appoint. 
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XII.—Special meetings of any committee shall be held at 
such times and places as the Chairman thereof may appoint. 
Reasonable notice shall be given by him to each member by; 
mail. - ’ > 

The travelling and other necessary expenses incurred ,by*$ny 
committee, standing or special, for meetings of such committee, 
during the interval between the Annual Meetings of the 
Association, shall be paid by the Treasurer, on the approval 
and by the order of the Executive Committee, out of such appro* 
priation, as to the Executive Committee may seem necessary in 
each case, on previous application in advance of its expenditure. 

AH committees may have their reports printed by the Secretary 
before the Annual Meeting of the Association; and any such 
report, containing any recommendation for action on the part 
of the Association, shall be printed and shall be distributed 
by mail by*the Secretary to all the members of the Association 
at least fifteen days before the Annual Meeting at which such 
report is proposed to be submitted.* 

It shall be the duty of each Vice-President and member of 
the General Council of this Association to endeavour to procure 
the enactment by the legislature of their State of each and 
every law recommended by the Association, and the Secretary 
shall furnish them with copies of each and every recommenda¬ 
tion and draft of bill, when there shall be such draft; and 
whenever this Association shall by resolution recommend the 
enactment of any law or laws, the Secretary shall, as soon as 
possible, furnish a copy of the resolution to the President of 
each State Bar Association, with the request of this Association 
that such Stafe Bar Association shall co-operate with the local 
Vice-President and member of the General Council of this 
Association in having » bill introduced in the legislature of its 
State containing the subject-matter recommended by such 
resolution, and use proper means to procure the enactment of 
the same into law. In every State where there is no State Bar 
Association? a copy of such resolution with a similar request, 
shall be sent to the* President of the Bar Association of the 
principal city in such State; and in every instance Vhere the 

* The following resolution was adopted on August 30th, 1889: * 

“ Resolved, That any Standing or special committee hereafter reporting 
necessary legislation, shall prepare a bill embodying their views, for the 
approval of the Association.” 
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form of^ biil has been recommended with the resolution, a copy 
ill shall also be sent with the resolution. - >tJ, ‘ 




*.• - ?■ 




Annual Dues, 


'' XIlL*-*The Annual Dues shall be payable at the Annual 
Meeting in advance. If any member neglects to pay them for 
any year at or before the next Annual Meeting, he shall cease to 
be a member. The Treasurer shall give notice of this By-Haw, 
within sixty days after each meeting, to all members in default, 
A member who has been dropped from the roll for non¬ 
payment of dues may be restored to membership by the 
Executive Committee upon the payment of all back dues, 
* Provided, such restoration shall "be recommended by a member 
of the Local Council of his State, or in their absence, at an 
Annual Meeting, by any two members of the Association, 
XIV.—(i.) A Section of the Association, to be known as the 
Section of Legal Education, is hereby established, which shall 
meet annually in connection with the Meeting of the Association, 
but not during such hours as the Association is in session. 

, (a.) Its object shall be the discussion of methods of Legal 
Education, and it may make recommendations to the Associa¬ 
tion, which shall be referred by the Association to the 
Committee on Legal Education. 

(3,) The proceedings of the Section may be published from 
time fo time, at the discretion of the Executive Committee, 
and on the recommendation of the Committee on Publications. 

(4.) All members of the Association, who desire, may enrol 
themselves as members Of tbe Section, and persons not eligible 
for membership in the Association, but who are engaged in 
teaching law, may be admitted to the privilege of the floor at 
any meeting of the Section, by Vote of the Section. 

(5.) The Section shall be organised by the appointment of a 
Chairman and Secretary, at its first session; and a Chairman 
and Secretary shall thereafter be elected annually by the 


Section. 


{6.) A Section of the Association, to be |mown as the Section 
df patent Law, is hereby established, which shall meet annually 
In connection with the meeting of the Association, but not 
during such hours as the .Association is in session. 

. (7.) Its object shall be to discuss the subject of the law and 
practice relating*to patents. If may report to the Association 
and matters relating to patents may be referred to it. 
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(8.) The proceedings of the Section may be published from , 
ti&eto time, at the discretion of the Executive Committee, and 
on the recommendation of the Committee on Publications. 

(9.) All members of the Association who desire, may enrol 
themselves as members of the Section. 

(10.) The Section shall be organised by the appointment of a 
Chairman and Secretary by the Section, and a Chairman and 
Secretary shall be thereafter annually elected by the Section for 
the year commencing upon the final adjournment of its meeting. 


VII.—CURRENT NOTES ON INTERNATIONAL 

LAW. 

% Public International Law. 

Intervention. 

There have been, during the past few months, several 
very striking illustrations of the much abused principle of 
Intervention. All of them merit the attention of the 
International Lawyer as well as of the practical politician. 
In China, in Armenia, in Madagascar and in Nicaragua 
there have been instances of that species of foreign inter¬ 
ference, of which “ Historicus ” has said: “ Its essence is 
illegality and its justification is its success.” 

Perhaps the most serious and significant case is the 
famous protest against the territorial provisions of the 
Chino-Japanese Treaty of * Simonoseki signed on the 
16th of April. This convention appears to have stipulated 
for:—1. The Independence of Korea. 2. The permanent 
retention J>y Japan of the conquered territory in Manchuria, 
East of the Lia<* River. 3. The Cession of Formosa. 
4. An indemnity and, according to some reports, probably 
without foundation, an offensive and defensive alliance 
between* the contracting Powers,* 
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On the, 23rd of April, after much 
hysterical declamation on the part of the ^ 0 D ^fJ ged ' 
the Goveromentsof Russia, Fiance and G«many lodge _ 
formal protest against the proposed annexe 10 y J p, 

the Liao-T ung Peninsula * , 

The interesting problem as to how far moral m«M 
would be supplemented by practical coercion was fortuurtely 
solved early in May by the Japanese Government «*"“ S 
^favourable answer to the protest. " Deferring to the 
friendly counsels of France, Russia and Germany, Japan 
’renounces the definitive possession of the Fepg Tien (Li 
Tung) Peninsula, including Port Arthur. + It would 
appear that thei-Consideration for this surrender by Japan 
wi,l be an increase of the indemnity. Ratifications of the 
Treaty as originally framed, were however exchangedl abo t 
the 10th of May, so that the modifications suggested by 
J ie three European Powers must be the subject of future 
negotiations between the Treaty States. No more typic 1 
case of “ Intervention " has occurred in wjrtTW«J 
most noteworthy feature about it being the fact tha 
was not an act of the European Concert, but of a Strangely 
assorted selection of Continental Powers. It seems clear 
that Japan has not undertaken to evacuate the conquered 
territory until the indemnity has beep paid, so tha 
more than probable that there is yet a second act to be 

played in this interesting drama. ■ 

As regards the Intervention of the Powers in Armenia, 

there was undoubtedly a very solid basis for ,t > w1 '^ 
mav be its results. Unless a statute of limitations 
is n be recognised as nullifying International Treaties 
after the * lapse of a few years from their execution, 
£ was certainly ground for the European joint 
Note to the Porte on the subject of the alleged Armenian 


Twisty 25th April* 


f Times, 7th May# 
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barbarites. The Commission appears to have inyesti- * 
gated the matters thoroughly in the light of Articles 61 
and 62 of the Treaty of Berlin, as well as of the general 
interests of civilisation. Information is at present jneagre, 
and we must await the final Report of the Com¬ 
mission, but there is no doubt that a joint scheme of 
Reforms has been drawn up by the intervening Govern¬ 
ments and presented to the Sultan for serious consideration.* 
That a recrudescence of the eternal Eastern Question in its 
acute phase may be thus ^avoided is a consummation, 
devoutly to be wished. 

The Frendh war (or is it, as in the case of China in 1884, 
merely aij Hat de 1 eprisaiUes ?) in Madagascar involves 
too far reaching questions to be discussed here at length. 
We await with great interest the publication of the 
diplomatic correspondence between our own and the French 
Government as to the non-recognition of the Hovas as 
belligerents. 

The recent Nicaraguan episqde is an instance not so 
much of ordinary Intervention as of Reprisals or Retorsion. 
Tlie facts ate very clear. In the course of last summer the 
Nicaraguan Government unlawfully and unwarrantably 

seized the British Vice-Consul at Bkiefields and about 

«» ■* 

twenty other British subjects, and after detaining or 
imprisoning them, expelled them from the country. 

Nemesis rapidly overtook the Republic in the shape of 
a demand by the British Government for the payment of an 
indemnity of £ 15,500. After repeated delays by Nicaragua, 
in the vain* hope that the United States would invoke the 
Monroe Doctrine in its favour, Admiral Stepheqson, with 
several vessels of the Pacific Squadron, appeared at the 
port of Corinto and delivered an ultimatum in these tgrms .* 

“ I have*received aiders from Her Majesty’s Government 
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“ to occupy Corinto and to seize all vessels flying* the 
“ Nicaraguan Flag, and to hold the same until such time 
^as the Nicaraguan Government has complied with the 
“ demands Of the British Government. . . > i *' I have 
“ constituted Captain Trent, of the Royal Arthur, governor 
“ of the port.” * 

* On the 27th April, Corinto was accordingly occupied by 
a force of blue-jackets, and the British Flag was hoisted 
over the Custom House.t 

The Republican Government protested against this step 
as “ highly 'offensive to its dignity and independence, and 
“ persisted in proposing Arbitration, or any other means 
“ recognised by the Law of Nations, for the settlement of 
“ questionsin dispute.” 

Finally, however, being convinced that there would be 
no active protest on its behalf by the United States Govern¬ 
ment, it agreed to pay the indemnity demanded in London 
within a fortnight, and the undertaking was guaranteed by 
the neighbouring Republic of Salvador. The British Fleet 
thereupon left Corinto on the 5th May, after gravely saluting 
the Nicaraguan Flag.J 

4 There are many precedents in the history of International 
Law for the general principle involved in this case of 
Reprisals. Coercive Intervention has long been looked 
upon as justifiable in cases where one State has been guilty 
of what Mr. Secretary of Sfate Webster once aptly called 
“Summary, sanguine, or undue punishment of citizens ” of 
another State (see Wharton’s Digest , I., § 546), or of any 
arbitrary or capricious inteiference with such citizens. 
The present case was aggravated by t^e fact of one of the 
moleste<f British subjects being a diplomatic representative. 

The well-known Don Pacifico Case, in 1849, was some- 
, what analogous to the present one, but ther coercive 

' * * 

* Times, 26$}) April, 1895. t Times, 2gth April. 


t Tims, 7th May. 
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measures then took the shape of an Embargo. Many of • 
the eases of Pacific Blockade were also very similar, 
but -* none of them involved the landing of an armed 
force or the actual assumption of organised control 
over territory of the offending State, as in the recent 
Corinto affair (see generally Law Magazine and Review, 
Vol. XIV., p. 109: “ Some recent Incidents on International 
Law, 1 * and all the standard textbooks under the head of 
Pacific Blockade ). 

The armed intervention of .France in Mexico, in 1861, is 
perhaps a closer precedent. France, Spain, and Great 
Britain had on the question of the non-payment of Mexican 
Bonds notified to Mexico that “ it was necessary to resort 
u to positive measuies to demand a more efficacious pro- 
** tection of the persons and goods of the subjects, as well 
“ as for the fulfilment of the obligations contracted by 
“ Mexico to such subjects.” 

Great Britain and Spain did not however see fit to 
actively assist France in her armed interposition, and the 
French Government actuated, as it undoubtedly was, by 
other motives than those indicated in the declaration, 
somewhat justified a deprecatory resolution passed by the 
U.S. House of Representatives on the subject (see Calvo: 
Droit Int, 3rd edition, Vol. III., 50; and Wharton's 
Digest , § 318; also compare the case cited by Wharton, 
at § 321). 

The most remarkable precedent, however, is one which 
occurred in 1854, curiously enough also in connection with 
Nicaragua. The people of San Juan or Greytown, in the 
Mosquito territory of Nicaragua, had refusen to apologise 
and give satisfaction to the United States for “gross 
“ indignities to a United States diplomatic representative,” 
and damage done to the property of United States citizens. 
Thereupon the commander of the United States man-of-war 
Cyane, acting under Government orders, gave notice that 

17—3 
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' unless the necessary reparations were made within a 
specked time* he would bombard the town. 

Eventually this was actually done, and resulted in an 
u almost total destruction of the buildings, though no lives 
were lost." The whole affair was justified by the Secretary 
of State, Mr. Marcy, as “ sustainable by International 
Law” (see Wharton’s Digest, § 224A, especially p. 596). 
The coincidence between this and the present case, amply 
accounts for the policy of laissez-faire adopted towards our 
Government by the United States in the Corinto affair. 
It should be observed that the British Government has 
never pretended to claim any territorial rights in the 
Mosquito Territory, which is “ part of the political 
administration and 01 ganisation ” of Nicaragua (see C7.S. 
Correspondence, Times, 4th January, 1895). 

f ^ * 

* 

Arbitration* 

Mr, Cremer’s memorial in favour of general arbitration 
in disputes between the United States and Great Britain, 
signed by 354 members of Parliament, has been presented 
to the President and Congress of the United States, and 
has been ordered to be printed in the Congressional Record 
(see Times, 7th Maroh, 1895). 

* t 

* 

Private International Law* 

Domicile. 

An interesting instance of the value of testamentary 
dispositions as evidence of the Intention necessary to effect 
a change of Domicile, v as afforded by ,the recent case of 
In re Garden, deceased , which appears to be repoited only 
in the Times L.R., Vol. XI., p. 167. The deceased testatrix 
left England in 1874, and travelled on the # Continent with her 
sister, till the latter’s death in'Paris in 1883. The testatrix 
subsequently inade her will and two codicils in English 
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form, as prepared in England by an English solicitor. In* 
her second codicil, which was made at Florence, she 
described herself as a ** British subject at present 
residing at Florence.” Chitty, J., held that her domicile 
remained English at the time of her death in Florence in 1893, 
and appears to have made some very instructive remarks 
on the great weight which should be attached in such cases 
to the solemn testamentary dispositions of a testator. He 
laid stress upon the contents of the will and codicils as 
indicating an intention on the part of the deceased to retain 
her English domicile and \o have the succession to her 
property regulated by English Law. 

Compare on this point the well known case of Doncet v. 
Geoghan , g Ch. D. 441; and see also Wilson v. Wilson, 
L.R. 2 P. and M. 436. 

* K 
* 

Foreign Immovables. 

The curious case of In re Piercey , Whiiwham v. Pitney, 
1895, 1 Ch. 83, was briefly alluded to in our last issue, but 
merits a more detailed examinatio/i. The material facts 
were these. The testator gave all his real and personal 
estate to trustees upon trust for sale and conversion, and to 
hold the proceeds after a life estate to # his widow (inter alia) 
for his children for their respective lives with remainder to 
their respective issye. A large part of the real property 
was land in Sardinia. The trustees sold part of this. By 
the Italian Code, the “ trust substitutions ” in remainder 
were illegal, and it was contended that the will was so far 
inoperative. The Court held : (a) that the direction to sell 
was good, even by Italian Law; ( b ) when onte the sale 
was effected, the propeity became movable, and English 
Law wguld govern the validity of subsequent trusls*of the 
proceeds of sale ; and (c) that until sale qf any pait of the 
land, the Italian Law would apply, and the claim of the 
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•person entitled to the Income under the will would semble 
have to conform to the requirements of Italian Law . 


Hence as regards the' gift for life to the widow she would 
validly t^ke as “ usufructuary” by Italian Law; but as 
regards the Validity of the trust remainders, after the life 
interests given to testator’s children, this would possibly 
depend upon whether the sale was carried out before the 
death of the parents. At any rate, primd facie by Italian 
Law, so long as the property remained land, the remainders 
yere void as “trust substitutions.” On this question, 
however, some of the tenants for life under the will elected 


to stand by the Will in any case; and as regards the only 
one who raised any question, the Court held that there was 
no need at presept to decide as to any conflict between 
himself and his children. 

The facts are not reported as fully as could be desired. 
It does not, for instance, clearly appear whether the 
Testator was a British subject and domiciled in England, 
though this was presumably the case. 

The case is, on the whole, a very remarkable one, and is in 
some respects a new authority without previous precedent. 


* 


* 


* 


Other Cases. 

j „ 

The case of N. W. Bank v. Poynter, Son, and Macdonald , 
referred to in our last issue, is now reported in L.R. 1895, 
Ap. Cas, 56. The case of Canterbury v. Wyburn and Others 
is reported fully in L.R. 1895, Ap. Cas. 89. 

A decision of some interest on International Copyright 
is to be, found ini The “ Morocco Bound V Syndicate v. Harris, 
in iSpji l Ch, 534. 

J. M. Gqvrr. 


« 
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The Law Courts and Bival Commercial Productions. 

\ N action would lie for falsely disparaging another’s 
goods where special damage resulted. In the case 
of Heavens v. Harlow , 5 Q.B. 633, Lord Denman in the 
Queen’s Bench Division, in 1844, said that if such actions 
would lie, where special 'damage was not alleged and 
proved, a wide door would be open to litigation, and the 
Courts would be constantly occupied in trying the superior 
merits of rival productions. In this way the Court would 
be turned into a machinery for advertisements of rival 
productions, by pronouncing judicial decisions on their 
merits. These remarks arose out of the recent case of 
White v. Mellin on Appeal to the House of Lords. The 
Respondent was the proprietor and manufacturer of a food 
for infants, known as “ Mellin’s Infants’ Food,” and the 
Appellant, a chemist, at Portsmoyth, who sold, among 
other things, Respondent’s food. The Appellant was 
likewise the proprietor, though not the manufacturer, of a 
food known as “ Dr. Vance's Food forlnfants and Invalids.” 
In order to promote the sale of this food the Appellant 
affixed to, amongst various other articles in his shop, a 
label on. the Respondent’s food, stating that the public 
were recommended to try Vance’s Food “ as being far more 
yutritiot^s and healthful than any other preparation yet 
offered.” The Respondent objected to this, and claimed 
an injunction to restrain the Appellant front selling his 
(Mellin’s) food otherwise than under the original labels or 
wrappers, and damages were likewise asked foT. The 
Divisional Court dismissed the case, hfc*. Justice Romer 
being of opinion that the advertisemerft or label was 
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amere puff by the Appellant of his particular goods 
and idl'd not, give any : legal claim to the Respondent 
for an injunction or damages. T^his decision was come 
to on Respondent’s evidence, and the case was there¬ 
upon taken to the Court of Appeal, when a, new 
trial was ordered in order that the Appellant’s evidence 
should be heard. The Appellant (White) took the case to 
tfte House of Lords, and there the Lord Chancellor pointed 
Out that the question was, had the Appellant disparaged the 
Respondent’s goods, and had such disparagement caused 
•and resulted in damages? The statement that the food 
was more nutritious and healthful than any other article 
offered to the public was a general statement applying not 
only to the Respondent’s food, but to all othfer goods* 
There was no evidence as to whether the alleged dis¬ 
paraging statement of the Appellant had injured or was 
calculated to injure the Respondent. It was impossible to 
say whether damage was a necessary consequence of the 
label. He (the Lord Chancellor) doubted it very much. 
The judgment of Mr. Justice Romer was accordingly 
restored and that of the Court of Appeal reversed. The 
decision in Heavens v. Harlow (supra) and many other cases 
dealing with these questions of disparagement and state¬ 
ments concerning tradesmen and professional men, are 
given in Addison on Torts, where it is stated that if one 
tradesman will pretend to be a greater artist than others, 
it is lawful for them to support their own credit in the same 
way, and consequently it is not actionable for one tradesman 
to depreciate the wares and merchandise of another in 
comparison with his own. So long as it is a mere puff by 
one of iiwG rival tradesmen, recommending his own articles 
in preference to those of another, it is defensible on account 
of thsi interest the defendant has in the matter ; btyt to say 
generally of a tradesman thatjhe is in the habit of selling 
goods which h# Inows to be bad is actionable. 
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Income Tax and Debentures Issue Expenses. 

j 

One of the trust companies once unsuccessfully contefided 
that the expense of issuing debentures, whereby they raised 
money for the purpose of carrying on their business of 
financing other concerns, ought to be allowed in deSuction 
from the amount of their assessment, under Scheduled, as 
being an expense legitimately connected with, and arising 
out of, their trade as financiers. The case was that of The 
Texas' Land and Mortgage Company , Limited (Appellants) v. 
Hotham, Surveyor of Taxes (Respondent), x. T.L.R. 337 * 
The question was as to deduction of expenses in estimating 
income. A Company had been formed for the purpose of 
investments in Texas, and their business consisted in 
lending out money on the security of land in Texas or 
elsewhere, and they raised money partly by the issue of 
debentures, in issuing which they incurred expenses to 
brokers and in other ways. The Company claimed to 
deduct these expenses as part of the expense of carrying 
on their business, as before they could lend money they had 
to raise it. This claim to deduction was rejected by the 
Commissioners, as they deemed the expenses to be rather 
expenses of raising capital. The Court held that the 
Company raised money by shares to lend it, and to increase 
their capital raised further money by debentures. The 
expenses of thus increasing their capital could not, there¬ 
fore, be deducted. Such expenses were simply the expense 
of borrowing money for the purposes of- the Company. If 
their claim was allowed, they might as well claim to deduct 
the expense of floating the Company or of “ underwriting " 
shares. A Scotch pase seems also to bear on the same 
topic, Arizona Copper Co. v. Smiles, 29 Sco. L. &ep., 134. 
There it Was held that where a Company borrows money to 
be employed in its business, and covenants to pay interest 
and to. repay the capital with a bonus, the honus cannot be 
allowed as a deduction. 
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• * ! of Director sad Auditors. 

Proceedings Were recently taken against the estate of the 
late Mr. Coleridge Kennard for the return of money 
received by, him is director and shareholder in one of the 
Hotfomley companies. The Company was in liquidation* 
and the liquidator contended that dividends had been paid 
out of capital, and that remuneration had been paid to the 
directors when none was properly due. The estate of the 
deceased Kennard was ordered by the Court to be charged 
with the repayment of such^sums of money as had been 
received by the deceased, but the estate was exonerated 
from liability to make good monies improperly distributed 
and not having reached the hands of the deceased. It was 
assumed in this* case that Kennard had not been one of the 
directors actually present when the improper dividend was 
determined oni nor a party to it. Therefore, a director 
who allows funds to be distributed which should have been 
retained would appear to have been guilty of breach of 
trust. A director must act fairly and honestly and will 
then be safe. Though directors are liable for misuse of 
powers they are not for losses caused by mistake, nor for 
bdnd fide belief on distribution of dividends that profits 
permit it. Unless there has been connivance a director 
would not be responsible for acts of co-directors whereof 
he has no knowledge. In the case of Re the London and 
General Bank the auditors and directors were held liable for 
dividends said to have been wrongly distributed. When an 
auditor’s certificate enables dividends to be wrongfully 
distributed he is guilty of negligence, and the damages he 
paysWilJbe those resulting from bis-breach 0 f <| u ty, in 
ordat to avoid damages an auditor mu$t fulfil the high 
steward which ordinary skilled auditors reach. Those 
Who are interested in these points will*.find further cases in 
Carriage Cooperative Association (27 Cfa. D. 322);* Oxford 
Building Society Case (35 Cb. D. 502); and Leeds Estate Build - 
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ing and Investment v. Shephard (30 Ch. D. 787). This case 
of The London and General Bank , Limited, was taken to the 
Court of Appeal on April 36th, and there it was held that 
an auditor of a hank registered under the Companies Acts 
as a limited company is an officer of the Company within 
the meaning of the Companies (Winding Up) Act, f890, 
and he is, therefore, subject to the jurisdiction of the Court. 
The accountants, however, dispute this decision, and 
contend that the provisions of sects. 8 and 10 of the 
1890 Act do not extend to auditors, for they profess to be 
fully covered by the existing common law. 

* ^ * 

* 

The Factory Acts and Dangerous Machinery. 

In mercantile circles much interest has been aroused by 
the decision in the case of Redgrave v. Lloyd and Sons , 
Limited. The dispute was chiefly as to whether industrial 
machinery came within the Factory and Workshop Act, 
1878, as well as the Act of 1891. The dangerous parts of 
machinery are enumerated in sect. 5 of the Act of X878, 
which is amended by sect. 6 of the Act of 1891, and state 
what is required to be fenced; sect. 96 of the 1878 Act 
and sect. 37 of the 1891 Act have also* some bearing on 
the subject. The Divisional Court has now decided in the 
foregoing case that operative or industrial machinery 
requires to be fenced ^s well as that which transmits the 
motion from the prime force. The power of determining 
what constitutes dangerous machinery which formerly 
might be settled by arbitration is now transferred to the 
magistrate, from whose.decision there is now an appeal on 
questions of fact to quarter sessions, and on questions of 
law to the Queen’s Bench Division. The effect of^the 
statutory Sections a^ amended is general and not con¬ 
fined to a particular class of machinery.* # When this 
case was heard in the Divisional Court an appeal 
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was refused as being a case for a penalty it was 
a criminal matter, ;bu£, of coarse under the Judicature 
Act, 1894 (|7 and 58 Viet., c. 16, sect,. 1), the Court 
J>rAppeal can give leave to appeal if it thinks fit to.s Tie 
. present Home Secretary has just now a bill dealing with 
, factories and workshops before a House of Commons 
Committee, and in connection with this question of 
tjangerous machinery he proposes to leave it to inspectors 
to declare what is dangerous machinery, but an inspector 
must give notice to an employer before declaring machinery 
(Jangerous. It Is professed* to give employers a right to 
appeal to arbitration against any notification by an inspector 
that parts of his, machinery are dangerous, but this right of 
appeal to arbitration ought to be expressly stated in the 
Bill and not left subject to the provisions of the existing 
Acts. The female factory inspectors’ advocate (Miss 
Abrahams), who practises in the London Police Courts, has 
all her prosecutions and results reported in a female 
quarterly periodical. 


* 


* 


■* 


Penalties under the Margarine Act. 


t The penalties recoverable under the Margarine Act of 1887 
.must go to the inspector of the local vestry who prosecutes 
and not to the receiver of the Metropolitan Police district. 
That was the decision in*the Queen v. Titterton in the 
Queen’s Bench Division recently. The Court considered 
that this was the proper decision to make, under the first 
part of sect. 26 of the Sale of Food and Drugs Act, 1875, 
incorporated by sect. 12 of the Margarine Act, 1887, and 
therefor! the penalty was payable to the inspector notwith- 

t 

standing sect. 47 of the Metropolitan Police Court Act, 
*83$. This decision will apply to cases other than those in 
Jhe Metropolitan Courts, and have a far reaching result. 

* T. F, Uttley. 
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f 11 HE frqits of the Judicature Act are now becoming ripe. 
The total of causes for hearing during these sittings 
in the Queen’s Bench Division being only 363, and in the 
Chancery Division 404. No’ wonder that the Bar is 
grumbling. The Judicature Act has ruined the Profession. 

The fact is, as pointed out by Mr. Justice Manisty some 
years ago, merchants and tracjers will not go for justice to 
the Queen’s Courts, on account of the terrible expense and 
procrastination caused, firstly, by multifarious interlocutory 
proceedings.permitted before a case is ripe for trial, and 
secondly, by the power of the Judge, at his own sweet 
pleasure, to disregard the verdict of the jury, and to enter 
judgment for the other party. 

Merchants and traders go to arbitrators instead of to 
Courts. Some wise heads restored the Guildhall Sittings 
in the City, hoping thereby to avert the loss. But “ once 
caught, twice shy,” merchants preferred to continue to 
trust to arbitration, and despised the forensic tinsel. So 
the poor Judge sat in solitary grandeur in the Guildhall 
with no cases to try. 

* 

Next move was to institute a “ Commercial Court,” within 
the Courts in the Strand. But curiously there is no official 
definition of what is a ** Commercial Case.” So the Judge 
may cause yast expense by declining to consider " Com¬ 
mercial ” what a reasonable merchant justly deems to be so. 
Result, very few litigants before such an uncertain tribunal. 

Mr. Justice Mathew diligently tried to advertise the 
beautiej, of the " Commercial* Court ” a few days ago by, 
describing how in one “ Commercial Case ” the writ was issued 
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on the i£th April, and the case tried on the 7th May. Doubt¬ 
less I hat one swallow, my Lord, does not make a Summer. 

It should not be forgotten, however, that Mr. justice 
Matbdw is a man of no common attainments., He is a 
first rate commercial lawyer, and (barring Royal Com¬ 
missions) if the fortunes of the Bar are to be mended, and 
the confidence of merchants in our Courts to be restored, 
it will be due to the master mind of Mr. Justice Mathew. 
Nil desperandnm Teucro duce, et auspice Teucro, 

Continental Governments now send their lunatics to 
England. The cost falling on the maritime county on 
which the po|r sufferer is landed. Of course" it is mani¬ 
festly unfair that England should have to bear the burden of 
alien paupers and lunatics. The annual cost of lunatics is 
enormous. Foreign countries must think that we are a 
nation of lunatics to submit tamely to their impositions. 


Our American cousins refuse to admit all aliens who are 
likely in any way to become a public nuisance. The 
American Immigration Act of 189a prevents the landing of 
“ all idiots and insane persons,” and compels the Steamship 
{ Companies to return them to the ports whence they first 
received them. What are we about ? 


The marriage of Mr. Brinckman, a divorced man, with 
Miss Linton, has caused the further ventilation of the old 
question whether a Chancellor of a Diocese has power to 
grant marriage licences and other Canonical dispensations 
against the will of his Bishop. HeVe the Bishop of London 
ordered the Chancellor not to issue licences for the 
remarriages of persons whose former marriage^ had been 
dissolved by the English Law. To discuss the subject is 
merely dogging a dead horse. It has again and again been 
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decided that in ail each matters the Chancellor is a free 
lance. The poor Bishops must grin and hear it. * 


The question of re-marriage of divorced parties has 
found a place in the discussions of Convocation, aftd may 
produce a split in the Established Church. The present 
law is a blunder. The u Act to amend the law relating to 
Divorce and Matrimonial Causes in England” (20 & 21 Viet., 
c. 85) went too far. It should have modified its sect. 58 and 
allowed re-marriage in a Church or Chapel to the innocent 
party only. • 


The enquiry of the Board of Trade into the complaint 
of the inhabitants of the South of London as to the alleged 
lack of water during the month of March has just been 
completed. The enquiry was held under 15 & 16 Viet., c. 84, 
which enacts that “ If at any time complaint as to the 
quantity or quality of the water supplied by any Company 
for domestic use be made to the Board of Trade by memorial 
in writing, signed by not less than twenty inhabitant house¬ 
holders paying rents for and supplied with water by the 
Company, it shall be lawful for the Board of Trade, at any 
time within one month after the receipt of such complaint, 
to appoint a competent person to enquire into and con¬ 
cerning the ground of such complaint, and to report to 
the Board of Trade thereon.** 

Considering the manner in which the Public Acts and the 
Private Acts relating to the various Water Companies 
supplying the Metropolis are drawn, it is by the merest 
chance of good fortune that the Board of Tradrfwere able 
to discover clause 9 in the above-mentioned Public Act 
enabling them to enquire into the grievances of the*long- 
suffering ratepayer!. It is unfortunate, however, that there 
should be no power vested in the person* holding such 
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enquiry to administer an oath to the witnesses who come 
before him. Alienations, moreover, seem to have been 
made that officials of one of the Water Companies visited 
the district whence the memorial emanated and brightened 
the various signatories from appearing as witnesses. < 

If such be true, it places the Water Company in question 
in a still more equivocal position. There can be no doubt 
that, during the past winter the supply of water was 
lamentably short, and the Companies do not appear to have 
bestirred themselves to remedy the existing evil, save by 
putting up a few standpipes in some of the streets. They 
did not, however, forget to apply for payment of their 
water rate when it was due, and most persons paid the 
demand. Here is an extraordinary state of things which 
could happen nowhere but in England. Contract is made 
between A. and B. that A. shall supply B. with water in 
consideration of B. paying A. so much money. No water 
is supplied, yet A. still claims the money from B.,and poor, 
long-suffering, law-ridden B. pays the money. Is not this 
an inducement to A. never to supply water ? 

If our legislators would leave the Welsh Church to 
slumber in peace/and bestir themselves to remedy some 
actual, grievances we should all be the better for it, a*id the 
long-suffering ratepayer would no longer be defrauded by a 
troupe of speculators called a Water Company. 

The recent case of Roohe v. Dawson [1895] * ^h. 4So, 
is interesting to those ,who conduct, and those who 
pass (or*fail to pass) examinations. • It seems to shew 
that, in the absence of any express stipulation , to 
that, effect, there is no contract to give a scholarship 
to the candidate who obtains the ^ highest, marks in 
the scholar## examination. The case carries Reg. v. 
Hertford College, 3 Q-B.D. 693 (1878), a little further. The 
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drift of that case was that examiners might reject a Can¬ 
didate fpr examination* if he was not qualified for election; 
Rooke v. Dawson would go to shew that in such a case, even 
if he were examined and gained the highest marks, the 
electors need not elect him. The question is germane to 
one which appears to have arisen in America, but not in 
England. The Supreme Court of New York held that a 
college had no right arbitrarily to refuse to examine a 
student for a degree, as there was an implied contract to 
grant the degree on the conditions being fulfilled. The 
Court Would not review a definite reason alleged, but in 
the particular case it was an arbitrary refusal (Law Journal, 
ay th June, 1891, p. 439). The nearest case in England is 
a very old one in 1312, in which a mandamus issued to the 
University of Cambridge to allow Roger Baketon to take 
his degree (Sir T. Raym., 109). 

THE FINANCES OF COSTA RICA. 

, "To the Editor of “ The Law Magazine." 

Sir,— The Republic of Costa Rica has not yet paid its 
interest on the " A " or '* B " bonds, due last January, nor 
have we yet any advices that the dividends due in July 
next are forthcoming. May I ask are those Governments 
of Europe, or of America, who honestly meet their own 
just obligations, goiqg to aHow any repudiation on the 
part of a third-rate Power ? . 

It has frequently been laid down that a State is bound to 
support the claims of her subjects who are unsatisfied 
creditors, or bond-holders, of other States. Yet it is a fact 
that Governments, as gf rule, object to assist their Subjects in 
obtaining redress from foreign States in the matter of loans; 
althoughjthey frequentlysupport the complaints of subjects 
who have suffered fft>m foreign Government^ in other ways. 
In principle there is no difference between the Two classes of 

_ 18 
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wrongs, and, as Sir Robert Phillimore expresses it, jn his 
book on international Law, u The right of interference pm 
the part ofa S t tate, for the purpose of enforcing the perform: 
ance of justice to its citizens from a foreign State, stands 

1 ^ j t 

upon an unquestionable foundation when the foreign ^tate 
has become itself the debtor of these citizens.” The only 
question for the consideration of a Government is whether 
it will enforce this right or not. The late Lord Palmerston 
distinctly laid it down in 1848 in a circular letter to British 
representatives abroad, that 11 There can be no doubt what¬ 
ever of the perfect right which the Government of every 
country possess to take up as a matter of diplomatic 
negotiation apy well-founded complaints which any of its 
subjects may'prefer against the Government "of another 
country, or any wrong which, from such foreign Govern¬ 
ment, those subjects may have sustained .... the 
British Government has considered that the losses of 
imprudent men, who have placed mistaken confidence in 
the good faith of foreign Governments, would .prove a 
salutary warning to others, and would prevent any other 
foreign loans from being raised in Great Britain, except by 
Governments of known good faith and of ascertained 
solvency. But nevertheless, it might happen that the 
loss occasioned to British subjects by the non-payment 
of interest upon loans, made by them to foreign Govern¬ 
ments, might become So great that it would be too 
high a price for the nation to pay for such a warning 
as to the future, and in such a state of things it might become 
the duty of the British Government to make these matters the 
subject of diplomatic negotiation .” The right, therefore, of 
. a CrOVernihent to protect its subjects in all cases of dis¬ 
honesty Of insolvency of foreign Governments is well 
recognised by Great Britain; but it is to be regretted that 
her internal pqlicy has prevented her from exercising it 
often. Certa&ly there never was a time in the history of 
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this country when more default has been found among its 
foreign debtors.' The mere allegation on the part of a 
foreign State that she is unable to meet her liabilities should 
not be too freely accepted by her creditors, especially 
vyheh there are Vast natural resources, as in the case of 
Costa Rica, which might be conceded to European trustees 
on behalf of such creditors, or otherwise dealt with. 


I am, Sir, your obedient servant, 


Lincoln's Inn, May 1st, 189$. 


A Barrister. 
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Contempt of Comt, Committal and Attachment, with the Practice and 
Poms. By James Francis Oswald, Q.C., a Bencher of (Gray's 
Inn, a Member of the Middle Temple and the Northern Circuit. 
Second edition. London: Clowes & Sons, Limited. 1895. 

We are not surprised that Mr. Oswald’s treatise on the Law 
of Contempt has reached a second edition, for it is not only the 
first book published dealing separately with the subject, but it % 
is at once exhaustive in its treatment and agreeable in its style. 
It is a commonplace that what is easy reading is often very 
difficult writing, and under the author’s lucidity and charm 
there lies a vast amount of labour and research. The power of 
the Courts to vindicate their own authority, the author observes, 
is coeval with their first Foundation and Institution, and conse¬ 
quently these pages traverse the whole long period of our legal 
history. They possess, therefore, an interest for the antiquary 
and historian, as well as for the practitioner. The severest 
student will think it no demerit that the serious matter in the 
boOk is enlivened with many a good stoiy, and spiced with the 
author’s wonted humour. For the authenticity of some of the 
old favourites high authority is cited, as that of the late Lord 
Selborne in Watt v. Ligertwood (L.R. 2 H.L. Sc. 361), for the 
story of Prince Henry and Chief Justice Gascoigne, and of a 
reference verified in the British Museum*of the case cited by 
Lord Justice Lindley in his book on Partnership of the partner¬ 
ship action instituted by one highwayman against another in 
the Exchequer. The* savage 'character of our early jurispru¬ 
dence is strikingly illustrated by the reprint of the 33rd 
Henry VIII., c. 12 (1541), for the execution of judgment to 
“ have the right hand stricken off ” for the offence of striking in 
the king’s*palace; and several instances are given in which this 
cruel punishment jwas actually suffered. As a picture of 
manners varying from age to age, of the discipline 0/the Courts, 
the relation of Bench to Bar, the growing independence of the 
Bar, and of the attitude of the Bench towards public criticism, 
the book is full Of interest. @ 

In its own practical aspect the book will b& found to supply 
all that can be required. Every modern authority appears to 
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. have been cited, both from the professional reports ind prom, 

those which appear in the Tims and other newspapers. jtmopg 
the latest, of these is the singular case on Ambassadorial 
privilege of Musurus Bey v. Gadban (1894, 2 Q B. 35a). ^The 
subject 6 is clearly arranged under chapters on Cont$npjts 
Direct; Contempts Indirect or Consequential; SpecialContempts 
and Imprisonment for Offences within the exceptions to, the 
Debtor^ Act* 1869. The procedure and practice are also 
exhaustively discussed, and the interesting question of privilege 
from arrest upon Civil Process has a chapter to itself. A 
memorandum, with two forms, by Mr, Registrar Lavie as, to 
Practice, and a list of General Forms, add to the completeness 
c of the volume. Mr. Oswald’s well-known opinion that an 
appeal should be given in all cases of Contempt will not, 
perhaps, be shared by all; but there will be general agreement 
as to the desirability of some statutory limitation to the 
arbitrary jurisdiction now exercised. Mr. Oswald expresses 
himself strongly on this point, and records the ineffectual 
attempts which have been made in this direction, beginning 
with the Bill introduced by Lord Chancellor Selborne in 1883. 
To the general reader, and especially to the journalist, the book 
will be as interesting as to counsel or solicitor. 


The Law and Practice of Rating. By Edward James Castle, 
Esq., Q.C. Third edition. London: Stevens and Sons, 
Limited. 1895. 

The Principles of Rating Practically Considered, with a complete 
digest of aU the important cases. By Edward Bovle, of the Inner 
Temple, Barrister-at-Law, and Q. Humphreys-Davies, a Fellow 
of the Surveyor's Institution, and an arbitrator under appoint¬ 
ment of the Board of Trade. Second edition. Clowes and 
Sons, Limited. 1895. 

Both these books are new editions of standard authorities on 
the lhipoitant subjects with which they deal, and have just been 
published in anticipation of the near advent of the sixth quin¬ 
quennial Metropolitan valuation under the Metropolis Valuation 
AOt of 1869. Mr. Castle limits himself to the Law and Practice 
Of Hating, whereas Messrs. Boyle and Humphreys-Davies write 
on a wider subjectivist,, the Principles of Rating. The respective 
authors are g?eat authorities on such highly technical and 
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infciripRte subjects as Hating and Assessment, not only in & far* 
as-those matters apply to the Metropolis itself, but also with 
fegard to their bearing on the vast interests of Railway, Canal, 
Gas, Water and other great Companies. Mr. Castle (who 
courteously acknowledges aid from Mr. Robert Frost, Barrister- 
at-Law, in preparing his new edition) in his preface states that 
since April, 1879, several undecided points on the Law and 
Fractice of Rating have been settled, more particularly by the 
recent decision in the House of Lords, when the Lord Chancellor 
laid down rules for assessing property occupied by public bodies 
for public purposes. This settlement has enabled Mr. Castle to 
reduce the bulk of his new edition by virtually omitting the old, 
references to the disputed points; while this is so, he has 
added references to the mo’de of rating railways, canals, &c., 
and has minimised necessary repetition by a system of cross 
reference^.* He has also introduced for the first time several 
useful chapters upon Procedure. The plan of Mr. Castle’s 
well digested and excellent work from its first inception 
has ever been to set out the ipsissitna verba of important 
judgments. As a guide to Courts of Quarter Sessions 
and Assessment Committees, for whose aid legal reports 
are not always accessible, on pages 607 to 616 will be 
found a useful appendix of recent decisions given while Mr. 
Castle’s third edition was in the press—notably the judgment 
in the case of Hull Docks Co. v. Sculcoates Union. About two- 
sixths of his book describe the General Principles of Rating, 
three-sixths of the book relate to Rating of Different Properties, 
and the remaining sixth contains the new^nd useful chapter on 
Procedure. It is a sure and safe guide, avoiding all specula* 
tion as to what the law might ^e. 

Messrs. Boyle and •Humphreys-Davies, in their truly monu¬ 
mental re-issue, cover, not only the same ground as Mr. Castle's 
book, but go beyond it. They introduce not only all the 
important cases decided during the five years that have passed 
since their* first edition appeared, but they also add reports of 
a few cases which, though obsolete to some extent law, are 
still of value in drawing attention to particular points, chiefly of 
practice. But the great feature of Messrs. Boyle and 
Humphi^ys-Davies' book consists in its masterly treatment 
of points in the Lssw of Rating that are still, to some extent, 
open questions, in that they have not been*d«finitely decided 
by judgments delivered in the Highest Courts of the country. 
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„ Authors who venture into this speculative and somewhat 
debatable land do so at great risk; they may by adopting 
such a bold course wreck their work altogether. On the other 
hand* if they are successful,the influence of their book becomes 
much gr|ater. Messrs. Boyle and Humphreys-Davies had, the 
courage of their opinions even when publishing their first edition 
some five years ago, and the success they then met with has 
encouraged them to adopt, in a higher degree, the same bold 
methods in their re-issue. True, it may be said, such 
expressions and comments are mere opinion-—mere dicta, and 
without authority. We - think not. For instance, take 
cognate cases, Lindiey on Partnership or Fry on Specific 
^Performance- The opinions expressed in these great works 
are not only quoted in Court, but, the Judges themselves 
acknowledge their utility in guiding the Bench towards a 
just decision, Lidrd, Justice Lindiey from the Bench recently 
stated that as everyone was allowed to quote his great work 
as an authority, he saw no valid reason why he, its author, 
should alone be debarred from making reference to it ? It is 
within the means of verification of all our readers that Messrs. 
Boyle and Humphreys-Davies in their first edition, by an 
elite* dictum foieshadowed with almost absolute exactitude the 
recent decision of the House of Lords in the very important case 
above mentioned. Further, we are told that soon after the first 
edition of Messrs. Boyle and Humphreys-Davies’s work was 
published, counsel quoted some of its obiter dicta on the hearing 
of an important case. Counsel on the opposite side objected 
that such dicta were not authoritative, but the learned Judge, 
who, perhaps, is the most experienced of the whole Judicial 
Bench in the Law and Principles of Rating, over-ruled the 
objection, and held that the Court note only approved of the 
^particular expression of opinion, but recognized it as embodying, 
in lucid language, the very principles by which the Court was 
guided in such matters. This was, indeed, praise, but it was 
amply warranted, and we may do well, therefore, to listen with 
attention to the opinions (though they be t so) of authors who 
haye proved themselves so competent. 

_ The book also contains interesting and useful chapters on the 
question of 41 How Rent Arises ? ” This is more an economic 
than a legal subject, but it is still of so«>e aid to those who 
wish to make # tfcemselves acquainted with principles. From 
page 1063 to page io 7® an appendix is given of some highly 
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important railway and other cases that are not reported 4lse- * 
Where; Ones of these cases is made more intelligible *by a 
beautifully drawn plan. Procedure is exhaustively dealt with 
under two aspects; (i) Procedure outside the Metropolitan 
area,; (a) Procedure In the Metropolis. The statutes from 
43 Elis., cap. 2, to 57 and 58 Vic., cap, 53, are given in extenso 
and fill over a hundred pages of closely printed matter, and 
will prove very convenient for purposes of reference. The 
Digest of Cases—-the authors acknowledge their indebtedness 
to the proprietors of Fisher’s Digest, from which well- 
known work, by consent, many of the cases have been 
compiled,—is a veritable labour of Hercules, and fills over five* 
hundred pages of the book. Here the enquirer can find set out, 
in a beautiful and orderly arrangement, every case relating to the 
subject in which he may be interested. In our opinion, every 
counsel, solicitor, surveyor, and great company should add both 
the above books to their libraries. We are convinced that they 
will never regret the step. 

A perusal of the above books leads us to consider two 
important questions of Rating: First, and the less important, 
the Railway Companies case, in which it is contended that 
assessment of Railways and similar great enterprises should be 
in the hands of some central authority and not left to local 
assessors, the argument being that it is unfair and unwise to 
cut up a railway or canal parochially for the purposes of rating. 
We think, however, that this involves a great principle, and that 
the Legislature cannot be too jealous against altering the estab¬ 
lished custom of leaving such matters tef local men with local 
knowledge. Secondly, let us consider the all-important question 
of the incidence of Rating generally. I n matters of Imperial T axa- 
tion a man who has at*once a small income and is a teetotaller 
and non-smoker may escape from contributing anything material 
to the Revenue. Not so, as regards Rating. Every citizen 
who has to keep a roof over his head, however humble, feels its 
incidence, and we think that a Royal Commission might well be 
appointed to consider the justice or otherwise gf existing 
exemptions of persons and property.' An ideal Rating Law 
would so distribute municipal burdens that the Crown, 
the Gre§t Departments of the State, all Government and 
other public, or quasi public, buildings should pay a just 
and equitable proportion of the Rates as well *s the humblest 
citizen. 



266 V Rfcvifews. 

* , , ( ' i 

* 'tit'afaftltiktHse on Damages, Fifth edition. By John D.Maynb, 

of the Inner Temple, Esq., Barrister-at-Law, and Lumlhy 
Smiths Eaq^i Q.C., judge of the Westminster County Court, 
lMjte Fellow of Trinity Hall, Cambridge. Stevens and Haynes. 

■■■»;’ v '■ •* - ... ■ 

- A new edition of a really good Law book is always welcomed 
by the profession when it is well done. Mayne’s Treatise on 
Damages is a work that has acquired, since its first appearance 
in 185^, a solid reputation as a valuable text-book on the subject' 
of which it treats. Few practical lawyers can dispense with 
such a work. Damages are the root and branch of every action 
Of tort, as well as of most other'forms of action, whether they be 
on contracts of sale, contracts relating to the tenure of land, the 
law of carriers, wrongful conversion, &c., &c. Under the old 
system of pleading it was impossible for a man.*to acquire 
proficiency in th|t art without a good knowledge of the law of 
damages; and even at the present day the subject is of foremost 
importance in the consideration of and advising on cases of most 
hinds that come before counsel for his opinion; because in the 
ftfcst place if the case is not one for damages in some shape 
or other, it will, of course, be unwise to advise your client to 
she,, or at all events not without warning him of the risk he 
incurs. 

The fifth edition now before us by the author, Mr. John 
J>. Mayne, assisted by His Honour Judge Lumley Smith, Q.C., 
bears traces of the care and industry bestowed upon it in the 
course of revision, and in adding and annotating the cases 
Subsequently to the previous edition. In other respects, the 
form and arrangement of the work remain as before. Indeed, 
it would be difficult to suggest an improvement upon it. It 
appears that just ten years have elapsed since the previous 
edition, and during that decade many cases of considerable 

, importance have been decided; and, as far as we have been able 
to examine the present work, they have been added to the new 
edition; there is, however, one case wlpch we do not find, viz., 
tpe case of Gatty v. Farquhamn , an action of slander and libel, 
in which an important decision was given by the Court of 
Appeal (Lord Esher, M.R., and Bowen and Kay, L.JJ.) upon 
an application on the part of the defendant for a new trial, on 
the ground th&J the damages Were excessive. The Court came 
to the conclusion that the damages awarded were so large as to 
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amount to what the Court termed u punitive damages,”‘and * 
were ordered to be reduced by one-half, or otherwise a new 
trial to,be granted. The case does not, however, appear to be 
reported either in the Law Reports or the Law Journal Reports, 
but it appears in the Times Law Reports , Vol. 9, at p. 593. The 
decision has since been referred to in the Courts upon more 
than one occasion, and should therefore have been noted in a 
new edition of a work devoted specially to the subject of 
Damages, and having a heading in its Index, “New Trial on 
ground of Excessive Damages.” In other respects the new 
edition appears to have been ably done, and the work will 
retain its position as one of the best text-books in our Law 
Library. 


Outlines of the Law of Torts . By Richard Ringwood, Esq., 
M.A., of tlie Middle Temple and N.E. Circuit, Barrister-at- 
Law. Second edition. Stevens & Haynes. London. 

This work is, as it professes to be, but an outline of the Law 
of Torts. It comprises in effect the substance of a series of 
Lectures delivered by the author to the students at the Law 
Institution, in a course of lectures on the Law of Torts. 
Amongst the new matter contained in this edition will be found 
a chapter on Malicious Injuries, and also one dealing with 
Torts in respect of domestic and family relations. It must 
not be taken as a Treatise on the principles of the law of Torts, 
for such are but cursorily treated m the twelve chapters of 
which the work is composed. The statements of law contained 
in it are (so far as they go) clearly stated, and capable of being 
readily understood by all who read it. But in a book on the 
law of Torts a lawyer ^ho seeks for guidance on any particular 
branch of the subject usually looks for the principle underlying 
the statement of law it contains; and a student should do like¬ 
wise, He will, however, not always find the principles laid 
down in the pages of the work now before us. But, then, it 
does not profess to be anything more than 11 an outline of the 
law.*’ It gives definitions and facts to substantiate Statements 
of the law, and in some instances copious verbatim extracts from 
the judgments, but seldom goes to the root of the matter, by 
stating th*e principles # upon which the law is founded. And this 
is a defect in a law book, whether it be intended for the use of 
students or practitioners. As an instance of an exception to 
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1 fl^ho^e^ls the authors statement of the law as,to liability 
Ic^if'ati^tilejDt prospectus, in which the principle is first very 
properly stated and followed by reference to leading cases on 
*wd then a concise statement of the law contained 
iJSpjji^jieeOnt Directors* Liability Act and its effect upon the 
jjajMlpEg. cases previously referred to. If this style bad been 
“ Jfatairtd throughout, the book would have been the better for it. 
it is, however, the work contains a clear and * accurate 
oufjlne of the law of Torts, readily intelligible to all who read 
;^ahd it' is one that will be found alike useful and instructive 
tolhe law student as to the layman who may desire to obtain a 
^fair knowledge of the outlines of the law of Torts. 


, \M- Manual of the Principles of Equity. A concise and explanatory 
Treatise intended for the use of students and the'profession. 
By John Indermaur, Solicitor. Third edition. London: Geo. 

;<WW> 

• "fiiere are some authors of Law Treatises who compile their 
Works without acknowledgment from other authors; not so^ 
hbwever, Mr. Indermaur: that gentleman candidly acknow¬ 
ledges the use he has made of the works of other authors, and 
candour adds to the merits and value of his work, for he 
has gone to the highest authorities for his material (or rather the 
ife^t-books of highest authority), viz., the ponderous volumes of 
, White and Tudor's leading Cases in Equity, and Story's Com¬ 
mentaries oh Equity,jurisprudence, with the result that he has 
compiled therefrom a very useful, concise and explanatory 
Treatise on the elementary principles of Equity Jurisprudence 
for the use of law students, the third edition of which is now 
before us. Mr. Indermaur is, if we mistake not, the author of 
several other works for the use of law students. 

- The present edition is a considerable expansion upon the 
previous one, which of necessity involves an increase of some 
40 or 50 pages of the text. In addition to which the author has, 
by way o# appendix, inserted in full a dopy of the Trustee Act 
of iSqs, which,occupies just 30 pages of the work* At page $6 
be states as his reason for so doing that considerable reference 
mas been made to it, and the author thought it advisable to 
recommend students “to go'through and study the Act of 
Parliament itself.” 
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But why this particular Act and no other should be thus dealt • 
With is somewhat inexplicable* There are several other statutes 
of quite as much importance in relation to other matters in the 
authors treatise to which a similar observation might well be 
applied, but the fact is that students prefer to have the,pith and 
marrow of such long statutes picked out for them, and^such 
should be the object of a law student's text-book in dealing with 
statute law. 

In other respects the new edition of this work is an imptpve- 
ment upon the two previous ones. As a work on the elementary 
principles of equity for the use of law students, the book appears 
to be thoroughly reliable, and where new light is thrown upon^ 
leading cases by recent decisions it is shown in the text, and the. 
cases upon whiqh it is founded are cited in support of it. 

The new edition may be conscientiously recommended to 
students as one in which they will find a clear and ccfjacjse 
statement of the elementary principles of equity jurisprudence. 


The Student's Guide to the Principles of the Common Law . 

The Student's Guide to the Principles of Equity, h 

* The Student's Guide to Procedure and Evidence, 

The Student's Guide to Constitutional Law and Legal History. JEty 
John Indermaur and Charles Thwaites, Solicitors. London: 
Law Student Journal Office. 

, Test Questions on various works for the use of Articled Clerhs. By 
the same authors. 

Messrs. Indermaur. and Thwaites .are indefatigable in 
providing golden roads to learning for aspirants to the legal 
profession. The quality and quantity of their work require no 
commendation ; they, have ’already obtained an excellent 
reputation. In the books before us the learned writers ask 
questions on law, on well-known legal works, such as Williams’ 
Real Property and Prideaux’s Conveyancing, and on other 
leading te^t-books; they then answer their own questions fully, 
concisely and lucidly. For the student who desires to work 
, without the aid of a* master these treatises wilt be found 
extremely valuable. Their plan is also to suggest the books 
and cases to be read ; next to test such reading by questions, 
and finally to produce and solve a selection of problems actually 
set at recent examinations. A student abc*rt to be examined 
can hardly fail to derive benefit from a perusal of these books; 
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or tri$«ebnfi 36 nce*wiil be strengthened if he be wel|, prepared, 
and, bn the other hand, if there are weak points in his trailing 
those guides will bring them vividly to his attention. We note 
that in the work on Procedure and Evidence the references to the 
late Mr. Justice Stephens’ Digest are to the fifth Edition, whereas 
they should have been to the sixth Edition, published in 1893. 

A Treatise on the Law of lies Judicata , including the Doctrines of 
Jurisdiction, Bar by Suit and Lis Pendens , By Hukm Chard, 
M.A, 1894. London: Clowes & Sons. , 

The doctrine of res judicata , in its application to civil pro¬ 
ceedings, forms the Subject of this work, which, though written 
mainly for the benefit of the legal profession in India, to whom 
it cannot fail to be specially valuable, will, it is believed, also 
prove useful to lawyers resident in other countries where the 
doctrine finds acceptance. In view of the somewhat limited 
scope of the present work, its bulk is certainly rather appalling. 
As, however, altogether about four thousand cases are cited, 
and as, moreover, the author presents the branch of law to 
which his treatise is devoted, by “ way of a review of the cases 
upon a statement of their facts,” it is perhaps inevitable that 
the text alone should comprise 768 quarto pages. We hope, 
however, that in future editions the skill of the author may 
enable him somewhat to compress his abundant materials, 
without of course sacrificing the integrity of his work ; other¬ 
wise it may eventually become, by the inclusion of new matter, 
almost too cumbersome and unwieldy for use as a text-book, 
and run the risk of befog consigned to those library shelves where 
repose encyclopaedias, dictionaries, and other works of mere 
reference. That Mr. Hukm Chapd’s work merits a very different 
fate on account of its many excellences of treatment and arrange¬ 
ment, is our honest opinion. In some respects the system upon 
which the present work is written resembles that which prevails 
amongst American legal text writers. Thus, it is, throughout, 
divided into paragraphs, each of which elucidates sonfe principle 
or rule cogpate tp the impoitant doctrine under exposition. Co’ 
the other hand, in accordance with the method to which English 
Lawyers are perhaps more accustomed, the facts of the cases 
cited fire usually set forth in the text, instead of giving the 
actual decisions only, the principal authorities on the various 
points in India* and England concerning the scope and 
application of the doctrine, being, however, carefully grouped 
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under, the respective clauses of the Indian hile of m juditata 
beating ott*those points. The aim of the author has evidently 
been to make his work a practical, comprehensive and scientific 
treatise, and certainly it must be admitted that his achievement 
does not fall far short of it. The text is divided into, twelve 
chapters, which, step by step, expound the branch of law 
embodied in the doctrine of res judicata. A general view of* this 
doctrine is presented in Chapter I., the distinction (not always 
it seems observed in England) between it and the kindred doctrine 
of estoppel being there clearly indicated, while the gradual, 
though still incomplete, recognition of the doctrine of res judicata 
in British India, and in the various Ci vil Procedure Codes of 
that country, is carefully explained. The conditions essential 
to the operation of the doctrine in question are discussed in 
Chapters II, to VII., where such subjects as Matters in Issue and 
their identity and determination, the identity of the parties and 
the jurisdiction of tribunals to pronounce decisions available as 
res judicata , are adequately dealt with. The subjects of judgments 
in rem, and of foreign judgments, are expounded in chapters 
VIII. and IX.; bar by suit, Us pendcns l bar by jointness, merger 
and other cognate matters being reserved for the last three 
chapters of the work. Most of the English authorities which 
involve the doctrine of res judicata appear to be cited by the 
learned author. The case of Caird v. Moss (33 Ch. D. 22) has, 
however, eluded his vigilance, while the recent case of Wegp. 
Prosser v. Evans (1894,2 Q.B. 101), in which Cambevfort v. Chapman 
(19 Q.B.D. 229) was disapproved of, and Drake v. Mitchell 
(3 East 251) was followed, is necessarily also omitted as it must 
have been decided either after the publication of the work or 
else while it was in the press. The usual tables of contents and 
of cases precede the tex| itself, 'which is immediately followed 
by 38 pages of Addenda and Corrigenda for which, we fear, the 
reader will not be very grateful to the author, to whose industry 
and patience they, however, bear witness. At the end of the 
VQlume will be found a fairly good Index, which might, 
however, with advantage, be somewhat improved by the 
addition of a greater variety of titles. @ 

Reminders on Company Law. By Vjluers De S. Fowkk, 
Barrister- 5 t-Law. Horace Cox. 1894. 

This is another in the useful serjes of “ Reminders ” issued 
from the Law Times Office. 
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• Ifris not a treatise on Company Law, but a list of cautions 
which indicate some of the perils besetting the draughtsman's 
road, much as the danger posts on a Highland pass warn the 
wayfarer from the false step which may make an end of him in 
mist or $torm. It can be consulted with advantage by anyone 
called upon to advise on Company Law. 


Briefless Ballads and Legal Lyncs. By James Williams. 
London: A. and C. Black. 1895. 

The first edition of this interesting little hook was published 
$ in 1881, and being out of print called for this the second edition. 
The Ballads touch happily on such reported cases as Mylward 
v. Weldon (in which the plaintiff was committed to Fleet Prison 
for diawing a replication of six score sheets, containing much 
impertinent matter which might well have been contained in 
sixteen), and Willis v. The Bishop of Oxford. The lighter matter 
also is well done; “The Vision of Legal Shadows,” ‘‘The 
Garden Party in the Temple,” and “ The Ballade of Lost Law,” 
being particularly good. We commend it to our readers as a 
pleasant interlude when relaxing the bow for a spare half-hour. 
The metre runs smoothly, the substance is good law, and a 
touch of caustic humour enlivens the legal lays. In our opinion 
it is better in every respect than “ Pol lock’s Leading Cases done 
into English.” 


Manual of Roman Law. By Daniel Chamier, of the Inner 
Temple, Barrister-at-Law. London; Swan Sonnenschein 
and Co.; New York: Macmillan & Co. 

The literature of Roman La*w, especially that branch of it 
devoted to making things pleasant for the student, is, by many, 
deemed to be ample. Mr. Chamier, undeterred by this state 
of things, has written “ A Manual,” and claims for it that it 
supplies sufficient information to enable a reader to acquire a 
substantial grounding in Roman Law without encumbering his 
mind wittf a mass ot obsolete detail. The author, in some two 
hundred pages, clear both as to style and type, has lucidly 
explained the salient features of the Law of Persons, the Law 
of Things, and the Law of Actions, We have carefully perused 
the little boofy and (apart frorh a printer’s error on page 66) 
we can speak highly of the manner in which the author has 
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treated bis well-worn subject. Professedly, the work is; not 
“ deep,'* and, excellent as the book is, we are nevertheless of 
opinion that on the whole it is too superficial to be safely relied 
on by a student as his sole text-book even when going up for the 
Bar pass in Roman Law. More particularly is this so as 
regards the law of Landlord and Tenant, of Mortgage, and of 
Sale, while the law relating to Married Women and the Dos 
requires fuller treatment. Again, now-a-days, there is a 
tendency on the part of the Examiners, appointed by the Council 
of Legal Education, to require the Homan Law on a particular 
subject to be contrasted with the English Law on the same 
subject, and Mr. Chamier doesaiot afford much information on 
this head. The test questions inserted throughout the book are 
judiciously selected, and will prove most useful to the student. 
When, as aye hope will be the case, the author publishes a 
second edition, it would be well for him to give more frequently 
than he does the Latin equivalents for many of the terms and 
expressions used in Homan Law. It would also be an advantage 
if there were included a short chronological table of political 
events, with a parallel column giving the dates of the various 
enactments that became law during the some thousand years 
that passed from the time of the publication of the Twelve 
Tables till Justinian issued The Institutes. A student, just before 
going up for examination, and after a previous study of cither 
Hunter, Sandars, or Moyle, will find this little book of great 
assistance in, as it were, focussing in his memory the leading 
principles of Roman Law. , 

A Handbook of the Law of Scotland. By Jambs Lorimer, 
Advocate, late Professor of Public Law in the University o! 
Edinburgh. Sixth edition by Russell Bell, Advocate, Sheriff- 
substitute of Argyllshire. Edinburgh: T. and T. Clark. 

This Handbook of the Law of Scotland is to the Scotchman 
what “ My Lawyer, or the People’s Legal Adviser ” is to the 
Englishman; being a Work intended chiefly for the 11 non¬ 
professional person,” though as regards study it is intended to 
afford a general view of the law and of the legal rights*and 
obligation of Scotchmen, together with the “ machinery ’’ of 
the law (as the autho# terms it).* The best proof that the work 
has been found useful and in fair demand is the f&ct that since 
its first publication in 1859 it has now reached a sixth edition, 

*9 
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which has been revised and edited by Mr, Russell Bell with 
considerable care and discretion, and its high character a® an 
elementary work upon the law of Scotland has been preserved* 
Keeping in view the object of the work, it containing a vast 
amount of useful and valuable information on legal right® and 
obligations in a condensed and intelligible form, extending to 
every branch of the law as administered in the various courts* 
of Scotland. Not only to Scotchmen, but to Englishmen, 
irishmen, and others, who go to reside in Scotland, the work is 
indispensable. At the present day, when education has made 
such wide and rapid strides, every man is desirous of acquiring 
a general knowledge of the lawdn the country he adopts as his, 
domicile; it is in met his duty to do so, for ignorance of the law 
affords no excuse for a breach of it, either before a civil or a 
criminal tribunal. The work as now edited appears to be 
thoroughly reliable. 

An Introduction to the Study of Anglo-Muhammadan Law. By Sir 
Roland Knyvet Wilson, Bart., Barrister-at-Law, London: 
W. Thacker & Co. 

This work deals with the body of rules applied by the Civil 
Courts in India to the determination of certain kinds of dispute 
among the Muhammadan community, which numbers not much 
less than a fourth of the population, being 49J millions according 
to the census of 1891. Muhammadan Law, of course, concerns 
an immense body of religious and ethical doctrine accumulated 
in the course of ages round a nucleus of divine revelation, 
covering by its precepts the whole range of human action; 
therefore we think that the author has acted wisely by distin¬ 
guishing by the prefix “ Anglb ” that< small fragment of the 
Muhammadan Law which the English Government enforces by 
its own tribunals. Very thoroughly has the author dealt with 
this fragment, and to those who desire to make some acquaint-, 
ance with this branch of Indian Jurisprudence, we, recommend 

the above book with every confidence. 

4 ' _ <* 

TM Indian Law of Insolvency, being 11 and 12 Victoria, 0. xxi., 
with «an Historical Introduction, Commentaries , and an Appendix of 
Practical Farms. By Will, Griffith, Esq., Barrister-at-Law. 
Calcutta: D, E. Cranenburgfi. 1894. * 

Ever since the days when Lord Macaulay went to, the far 
East, and did so much to introduce Grecian philosophy and 
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culture amongst the Asiatic youth, strenuous efforts have teen 
made to introduce with the new philosophy large portions of 
the English law, not only for the benefit of the English who 
inherit it by birthright, but also for the advantage of the 
Hindu? and Mabomedans. Mr. Griffith, as it is well known, 
has already provided the Indian and English public with 
Commentaries on various branches of law and procedure. His 
most recent publication is upon the Law of Insolvency. The 
English Statute n and 12 Viet., c. xxi., regulates the procedure 
in the three Presidency capitals, while the Code of Civil 
Procedure does the same service for the country provinces, or the 
Mufassal. The principles of commercial law apparently are 
the Same for the Mufassal, the -Presidency towns, and for ail 
India. Mr. Griffith seems to have collected the decisions of 
the English Privy Council and those of the Indian Courts with 
much industry, and to have stated their effect with commend* 
able brevity. The work deserves the attention of those 
practising in the Indian Courts, to whom it will doubtless 
prove of considerable service. 


Lists of British Enactments in force in Native States. Compiled 
by J. M. Macpherson, of the Inner Temple, Barrister-at-Law, 
and Deputy Secretary to the Government of India, Legislative 
Department, Calcutta. Printed by the - Superintendent of 
Government Printing, India. Five Vols., 1888—95. 

A valuable collection of British enactments concerning 
Madras and Mysore, Northern India, HydersTbad, Central India, 
Rajputana and Western India. The volumes, however, are not 
authoritative, and the Governmept of India is not responsible 
for their contents. They &re compiled from the Official Gazettes, 
supplemented by local information obtained through the Foreign 
Department, and will undoubtedly be found useful by Political 
Officers and others desirous of obtaining information concerning 
British enactments in force in Native States. When it is 
remembered that the Official Gazettes of the Indian Govern¬ 
ment fill thousands of pages, the benefit of this work will be 
better appreciated; it will save the lawyer and the politician 
the labour* and trouble involved in referring to the Official 
Gazettes; and, if used an conjunction with the Codes published 
by the Legislative Department, which contain the Statutes, 
Acts, and Regulations mentioned in these volumes, the work 
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otight to form a complete handbook to the enactments now in 
forte in the Haiive States of India; and we consider that 
Mr, Macpherson deserves no small meed of praise for his 
untiring labour and perseverance. - 

Among periodicals we notice : The University Law Review, of 
New York ; The American Law Review , of St. Louis, Mo.; The 
Chicago Legal News ; The Southern Law Review, of Atalanta, Ga. j 
The State Library Bulletin, of Albany ; The Law Booh News, of St. 
Paul, Minn. ; The Toledo Legal News, of Toledo, O.; The National 
Corporation Reporter, of Chicago *, The Virginia Law Journal > The 
Canadian Law Times; The Western Law Times, of Canada ; India, 
edited by Gordon Hewart, M.A. ; The Madras Law Journal; 
The Asiatic Quarterly Review ; II Filangitri, by Dr. Leonardo 
Vallardi, of Milan ; The Times Law Reports, London; The Law 
Times, 1 L,<jihdon j The Law Journal, London. 
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Administration 


(i.) Chu D,—Account Duty—Power of Appointment—Successive Appointment*. 
—The donee of a power of Appointment over a sum of consols made 
successive appointments by deed of specific amounts, subject to her 
life interest, and appointed the residue by will. Held, that the account 
duty, and the costs of administering the fund must be borne by the 
appointees ratably. — Tucket v. Shaw, LjEt. [1895} 1 Ch. 343; 
64 L.J. Ch. 288; 71 L.T. 873 ; 43 W.R. 816, 

(ii.) C. A,— Insolvent Estate—Claim of Wife—Loan fair Business Purposes — 
Judicature Act, 187 6, s. 10 —Married Women’s Property Act, 1882, «. 8.—■ 
Where a married woipan has lent money to her husband for business 
purposes, her claim to repayment will be postponed to the claims of 
other creditors in the administration of his estate if insolvent. The 
rule applies if the estate is solvent at his death, but becomes insolvent 
if thB costs of the administration action are taken into account.— 
Tam v. Emmerson, 48 W.R. 406. 

(ill.) Ch.. D .—Payment qf Legacies—Realty and Personalty .—Where a 
testator bequeaths legacies and then devises and bequeaths the residue 
of his real and person&l estate, the legacies are charged ti$on the real 
estate, but are payable primarily out of the personalty, unless the 
testator directs that they are to be paid out of the mixed fund, in which 
case they are payable rateably out of both realty and personalty.— 
Knight v. Knight, L.R. £1898] 1 Ch. 499 ; 64 L.J. Ch. 305. 


(iv.) J?, T},—Creditor ,—^Che Court declined to depart, on the ground,of 
convenience, from the rule that a creditor, applying for a grant, must 
take h general grant.—In the goads cf Hheather, 71 L.T. 848. 
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(i.l 3?, D,—Lunacy qf Administrator—^Orant for me of.—Where a single 
administrator becomes insane, and a person is appointed under the 
Lunacy Art, 1800, a 116, with only specified powers, the Court will 
make ft grant to another of the next-of-kin for the use of such 
administrator during his lunacy, impounding the original grant.—In 
nffcl goods of Hooke, L.W. [1805) P. 68; 64 L.J. P, 86} 72 L.T7 121, 

Adulteration 

(ii.) Q. B. D,— Sample—Put chase for Analysis — Admission qf Offence — 
Notification—Bale of Food and lhngs A<t,iH7S, ss, 18,14— Margarine Act, 
1887, ss* 6,12 — It is a condition precedent to ft prosecution under the 
Acts, that the inspector, niter purchasing a sample, should notify the 
seller of his intention to have an analysis made, and that the analysis 
should be mado, although the seller at the time admits an offence 
against the Acts .—Smart t! Son v. Watts, L.B. (18951 1 QB. 219; 
64 L.J. MtO. 89; 71 L.T. 708 •* 43 W.R. 879. 

Banker-.— 

M fit. B. D. — Leila of Credit— Bills Drawn - Terms of Letter of Credit.— 
The defendants addressed a letter of credit to K. and Co., undertaking 
to open a credit for £5,000 in favour of K and Co., '* to he availed of 
by drafts on us against produce bought and paid for by yon, but not 
immediately ready for shipment.” K. and Co. drew bills on the 
defendants without having bought produce, and negotiated them with 
the plaintiffs, who knew the terms of the letter of credit. The 
defendants declined to aocept the bills. Held , that they were not 
liable, as no goods had been “ bought and paid for ” by K. and Co. 
—Chattired Bank of India, Australia, and China v. Macfadyen, 
43 W.R. 897. 

Bankruptcy 

(iv.) Q. B. D. — Act of—Absenting Himself—A judgment debtor, who pre¬ 
vious to the judgment had beon living in lodgings under an assumed 
name, removed after the judgment to other lodgings, leaving no 
address, and not communicating hor address to her solicitor. Held, 
that she was “ absenting " herself witlun the moaning of sect. 4, sub- 
sect. 1 (a), of thaBankrnptcy Act, 1888,—J3.jp. Jackson; in reAldersov, 
Tj.K. |1895J 1 Q.B. 188; 64 h. J. Q.B. 188. 

(v.) C. A.™ Adjudication—Adjournment — Discretion.— On, an application 
under sect. 20 ( 1 ) of the Bankruptcy Act, 1883, to adjudicate a debtor 
hankinpt, the registrar has a discretion, for sufficient reason, to 
adjourn the application under sect. 105. Semitic, that the fact that an 
immediate adjudication would result in injustice to the creditors is 
a “sufficient reason.”—??, p. Official Deceiver; In re Lord Thurlow , 
48 W.R. 403, 

<*0 9. B.P. —Administration of Deceased's Estate—Cqsts—Bankruptcy 
Act , 1888, s, 125.- The words “ testamentary expenses ” in the section 
intrude the costa of tho executrix in a creator’s action for administra¬ 
tion, which are payable m full.-—!?, p. Clark; in re Chapman, 
71 L.T. 778. 

WW p. A,—Annulment—Private Bargain by Creditor.— Decision of Oh. D. 
{see VoL 10, p. 114, vii.) reversed.— McDermott v. Boyd, 6f L.J. Oh, 18; 
71 L.T. 502. t 

(viii.) O, jk,—#iikkruptcy Notice—” Final Judgment”—Bankruptcy Act, 1888, 
s. 4, mbs. 1 {()),—An order made by the Court of Bankruptcy on motion 
setting aside an assignment of oorkain of the bankrupt’s property, and 
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directing the assignee to pay the costs of the motion, is not final 
judgment ” so as to support a bankruptcy notice against the assignee 
On his non-payment of the costs.--2?. p. Official Receiver, LJt. [18951 
1Q.B.600? 48W.B.80S. 

(1.) Q. B. D,—Bankruptcy Notice—Married Woman—Judgment. Against— 
Bankrupcty Act, 1883, *. 4, subs .1 (g)—Bankruptcy Rule*, 1880, r. 130; 
Appendix, Form C.—A judgment recovered against a married woman 
does not, upou the death of her lrasbaud, render her personally liable 
’ to pay the judgment debt, so as to entitle tlxe judgment creditor to 
issuo a bankruptcy notice to her upon such judgment E, p. Lercvc; 
in re Horten, L.B. [1895] 1 Q.B. 328; til L.J. Q.B. 185; 72L.T. 00; 
43 W.B. 237. 

(li.) O. A.— Bankruptcy Notice—Judgment —“ Final "—Bankruptcy .let, 1888, 
s, 4, subs. 1 (g ).—An mtorlocutory order was made for tho payment 
of A.’s costs by X. A. brought an action for the taxed costs, and 
obtained judgment by default. *Ile1d, that it was a “final judgment" 
upou which a bankruptcy nofcieo could be issued.—A’, p. McDmnott; 
in re Boyd, L.B. [1895] 1 Q.B. Oil. 

(iij.) C. A. — Notice—Irregularity—No Substantial Injustice.—In an action 

1 _ 11 . _s.. . .1*1 . • .1 n _ .1 .1 1 j _ ii__ • _ a —___A. 




was recovered against the debtor and throe out of the five. In a 
bankruptcy notice the judgment was stated to have been recovered 
against all the defendants, their names being given. Held, that the 
notice was good, no substantial injustice boing caused by the irregu¬ 
larity.-- K. p. (libsm ; in re Low, 43 W.tt. 405. 

(iv.) Q. B. "D.—BUI of Lading -Indorsement - Act of Bankruptcy—THU of 
Trustee—Bankruptcy Art, 1883, ss. 43,48 (g). —Plaintiff consigned goods 
to E. under a bill of lading. E. indorsed the bill to G., his clerk, before 
obtaining possession of the goods, directing him to sell, and account to 
the plaintiff. Ho then assigned liis goods for the benefit of creditors, 
and was subsequently adjudicated bankrupt. On an interpleader Issue 
between the plaintiff and tho trustee in bankruptcy the jury found 
that the property in the goods had passed to E., and that he indorsed 
the bill becauso he believed the goods to bo the plaintiff’s, and not from 
a desire to prefer him. Held, that the transaction was not fraudulent 
aud void, but that the property did not pass to G. as agent for the 
plaintiff or otherwise, and that the goods were still part of E.’s estate 
at the time of executing the deed of assignment, and that tho trustee 
was therefore entitled.— Lauritzen v. Carr, 72 L.T. 50. 

(v.) O. A .— Hire Agreement—Assignment of. —Decision of Q. B. D. (see 
Vol. 20, p. 88, vi.) affirmed.—A', p, Isaacson; in re Mason, L.B. [1895] 
l Q.B. 833 ; 43 W.R. 278. 

(vi.) C. A. — Petitioning Creditor's Debt Judgment obtained by Compromise- 
Fraud — Bankruptcy Act, 1883, s. 7.—When a petitioning creditor’s dobt 
is founded upon a judgment obtained by the compromise of an action, 
the Court may reject the debt as not a good petitioning creditor’s debt, 
if after enquiring mtojbho transactions between the partugi the Court 
can see that the compromise, though not fraudulent, was unfair and 
unreasonable.— K. p, Troup; in re Hawkins, L.R. [1895] 1 Q.B. 404; 
72 L.T. 41; 43 W.B. 30fi. 

a 

(vii.) O. A. — Protected Transaction — Charging Order.—k charging order 
against a fund in Court belonging to the bankrupt is not “ an execution 
against the goods of a debtor ” within soct. 45 of the Bankruptcy Act, 
1888, nor a protected transaction within sect, iti.—vourage v. (rfihm, 
L.R. [1895] 1 Ch. 325; 04 L.J. Ch. 203; 71 L.T. 827; 43 L.R. 232. 
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Q. B. Secured Creditor—Valuation of Security.—In sending In his 
proof a Matured creditor need sot state which particular securities he 
holde against which particular debts, nor separately assess the value 

7 value his securities In a mm 


the total amount of his debt.—-In re Smith and Logan ; ». p. Fletcher v. 
Br t andon, 40 W.R. 410. 


(ii.) 0. ft,— Undue Preference—Suspension of Certificate—Bankruptcy Act, 
1800, i. 8, sub x 3 (I) —If a bankrupt within three months before the 
receiving order pays in fnll a creditor who would probably be entitled 
to preference in bankruptcy, the payment is an “ undue preference, 1 ” 
which makes suspension of his certificate necessary. Semitic, that 
the result would be the same even if the creditor would certainly 
be entitled to .preference.— E. p. Bryant; in re Bryant, L.R. [3895] 
IQ.B. 420 ; 78X.T, 383, 


Bill of Exchange 

(iii.) O. A *—‘Accommodation Bill—Fraudulent Alteration—Liability qf Accep¬ 
tor.—S>e cision of Q. B. D. (see Vol. 80, p. 3, ill.) affirmed .—Scholfield 
v. Lord Londesbvrough, L.R. [1895] 1 Q,B. 586 ; 72 L.T. 46; 48 W.R. 831. 


Bill of Bale t 

(iv.) a. B. » , —Assignment for Creditor's — Registration— Time Limit for 
Assent—Notice—Bills of Sale Act, 3878, ». 4.—A deed of assignment is 
not prevented from falling within the exception in the section above 
mentioned, by reason only that a time limit is imposed within which 
creditors must assent in order to gain the benefit of the deed, so long 
as it provides for notice to them. Such a deed, therefore, does not 
require registration as a hill of sale .—Iladleg <& Sons v. Beedom, L.R. 

138051 1 Q.B. 646; 64 L.3. Q.B. 240; 43 ’W.R. 21ft 


Building Society 

(v.) Oh. D. -Rule—Construction.—Held, upon the construction of a rule 
of the defendant society, that notices of withdrawal which by the 
rule bocame effective on or before a certain date were entitled to 
priority over notices received after that date, there being nothing to 
negative the presumption that charges take effect in order of date.—- 
Batten v. City hnd Suburban Permanent BernJU Building Society, 
72 L.T, 87. 


Carrier i— 

(Vi.) Q, B. D.— Wharfinger—Liability as Ciftumon Carriers. —Wharfingers, 
woo described themselves as wharfingers, lightermen, and carmen, 

__ .1 „ X _ IV . i 1 S il T _ » i.. . ... _ x J ... 
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strangers, except at arranged prices, and not then unless they odnsidered 
tlie business good. Held, that they were not common carriers, or 
liable as such .—Ohattoek v. Bellamy, 64 L.J. Q.B. 250. , 


Charity s— « • 

(vii.) Oh, x>,—Administration —Scholarship—Action to Obtain—Charity 
Commissioners—Consent of.—The foundation deed of a scholarship 
• provided for the award thereof to the qualified candidate who should 
pass the best examination in certain subjects. The plaintiff alleged 
that he had obtained the highest marks at the examination, bat that 
the scholarship had not been awarded, and he claimed possession. 
Held, that by presenting himself for examination the plaintiff did 
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Involved e> partial administration of the trusts* and that the certificate 
of the Charity Commissioners was neoessary 1 for the continuance of 
the action.—Book* v. Date mi, L.K. [1895] 1 Ch. 480; 84 L.J. Oh. 301; 
73 L.T. 348 5 43 W.B. 813. 

(i) Ch. D.— Endowment—Charity Commissioners. —Where funds were 
bequeathed to trustees upon trust to apply and appropriate*the same 
. as they in their uncontrolled discretion should think proper for the 
advancement of education and learning; held, that the onarifcy was 
subject to the general jurisdiction of the Charity Commissioners, and 
that the trustees' must furnish accounts to them.—1» re Gilchrist's 
Trusts , L.R. [1896] 1 Ch. 367 ; 64 L.J. Ch. 298 ; 71 L.T. 875} 48 W.E. 234. 

(ii.) Oh. !D. -“Legacy to Charity Charged on Real Estate in Aid of Personalty 
—Abatement .-*-A testator bequeathed to a charity an annuity fund 
which was made up primarily of personalty, and was only charged on 
real estate in aid of the personalty. Held, that the gift to the charity 
must abate only in the proportion which the value of the impure 
personalty bore to that of the ]fure personalty, and also to the extent 
to whieh it was necessary to f&aort to the proceeds of sale of the real 
estate in aid of the personalty for payment of the gift .—Knight v. 
Knight, 72 L.T. 221. 

(iii.) P. C.-*~Mortmain — Law of Victoria. — A testator, domiciled in Victoria, 
bequeathed money to an English corporation for the purchase of land 
in England for charitable purposes. The gift was valid by the law of 
the colony. Held, that the law of the colony governed the case, and 
that the gift was good.— Mayor, dbc., of Canterbury v. Wybum, 
L.B. [1895] A.C. 89. 

Colonial Law 

(iv.) P. 0.— Canada— Arbitration — Appeal—Duty of Court. —The Canadian 
Bailway Aot, 1888, s. 161, sub-s. 2, provides for an appeal to the Court 
from the award of arbitrators in respect of land taken, and the 
seotion directs that the Court shall decide the appeal, if it is a question 
of fact, upon the evidence taken before the arbitrators, “ as in a case 
of original jurisdiction.’ 1 Held, that the Court was intended to examine 
both facts and law, and decide as to the justice of the award upon the 
merits; not that they should entirely disregard the award and the 
reasoning in support of it.— Atlantic and North-Western Railway Co. v. 
Wood, 72 L.T. 238. * 

,'v.) p. 0.— Manitoba-—Schools.—- Sect. 22 of the Manitoba Act, 1870, is 
intended to be a substitute for sect. 93 of the British North America 
Aot, 1867, so far as regards Manitoba. Sub-sect. 2 of sect. 33 of the 
first-mentioned Act extends to the rights of the minority in relation to 
education acquired by legislation in the province after union with 
Canada, but does not give the parties aggrieved an appeal to the 
Governor-General in Council concurrently with the right to resort to 
the courts of law. An appeal lies to the Governor-General in Council 
under the sub-section on the ground that the Public Schools Act of 
1890 prejudicially affected the rights of the Boman Catholic minority 
in relation to education by substituting a system of undenominational 
schools supported out tof public moneys for the previously existing 
denominational schools .—Brophy v. Attorney-General of Manitoba, 
72 L.T. 168, 

(vi.) P, O.—New South Wales—A rhitration—Company.-—The arbiti%tion 
provisions in the Companies Act only apply to voluntary arbitrations 
to which a oompanyJbaB agreed in writing under seal. Accordingly, an 
arbitrator under the Arbitration’Apt, 1392, need not make the declara¬ 
tion required by sect, 11$ of the Companies KcL—Zdtm Gold Mining 
Go. v. Hoskins, L.B. [1895] A.C. 100; 72 L.T. 82. 
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** (i.J J?* dJ* —Natali Speculative Transactions in Shares.—An association 
formed for the purpose of speculating in shares, of which the appellant 
was a member, had dealings with other suoh associations of which 
he Was not a member, though some of his associates were. Held, that 
such dealings were not necessarily outside the authority of tho manager, 
which authority was not limited to transactions in the open market.— 
Lmtghton v. Ortjin, Ii.R. [1895] A.C. 104. 

(U.) f, 0. — Victoria — Land Tax — Purchase — Apportionment . — The 
respondent had contracted to purchase from the appellant less than 
the 640 acres, which is tho minimum quantity of land liable to land 
tax, Held, that the appellant was not entitled on completion to charge 
the respondent with the land tax on the laud purchased, either as his 
proportionate part of the tax paid on the entire holding, or as an 
outgoing contracted to l»e paid for in respect of his purchase,— County 
Estates Co. v. Craves, L.R, [1895J A.C. 118; 72 L.T. 80. 

• Company: — 

(iii.) 3?. C.— Charge upon Uncalled-up Capital, —A company limited by share, 
under the Companies 4ct, 1874, of Mew South Wales, has power 
to charge uncalled-up capital, unless such a charge is forbidden by the 
memorandum or articles. A company was formed (inter alia) to 
roceive money 11 upon the security of any property of (She Company,” 
Held, that these words authorised a charge upon uncalled-up oapital. 
The articles gave power to the directors to call up only a certain 
portion of the capital without a special resolution. Before the limit 
was reached debenture s were issued purporting to charge the uncalled- 
np capital. Held, that tho whole uncalled capital was charged, and 
not only that which the directors could call up. Newton v. Debenture- 
Holders of the Anglo-Australian Finance and Land Co., 43 W.R. 400. 

(iv.) Oh. 15.— Deduction of Capital -Cancellation of Shares. -Tho capital of 
a company consisted' of first and second preference, and ordinary 
shares. The preference shares had non-onmulative preferential rights 
to dividonds, and absolute preferential rights as to capital. A large 
amount of capital having been lost, it was proposed to reduce the 
oapital by canoelling the ordinary and second preference shares. It 
was proved that it was highly improbable that any dividends could 
over be earned for tho socond preference and ordinary shares. A 
second preference jsharohclder opposed the scheme, Held, that it 
ought to he sanctioned, ~ Ih re Floating Dock Co. of St, Thomas, 
48W.R. 844. 

(v.) Ch. "D.—Unregistered Building Society ^-Winding-up and Vesting Order 
— Sale by Liquidator. The C&urt has po jurisdiction, under the 
Companies Act, 1862, s. 190, to make an order to wind np a building 
society, not registered under the Building Societies Act, 1874, where the 
society doou not consist of seven members, and any such order Is void. 
A liquidator appointed under such an order cannot make a good title to 
property pf the society.- 2m n Howling if Welby's Contract , 78 Ii,T. 18; 
48 W,R. 816. • 

(vl) C. JA,—Winding-np—<Liquidator's Inability,— An application 
by certain persons to l» struck off tile list of contributories was 
Opposed by the liquidator, and was refused with costs; hut an appeal 
against Such refusal was allowed with costs above and below. Held. 
« that the liquidator was uofc personally responsible for the costs.—In 
re It. Holton it Co „ L.R. (189$] 1 Ch. 338; 04 LJ. Ch. 885; W L.T. 171. 

(vih) Ch. I).— l%inding-up—Mwfe<fiian<e —Profits — Auditors — Duties of, — 
Profits, in the case of a trading or banking company, are the excess of 
gains over expenses, as shown by the revenue, as distinguished from 
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the capita), account. They need act necessarily be in hand. ‘The , 
directors are act paying dividends out of capital it they treat 9 debt 
as profit earned, though not received, in the revenue account, though 
the debt turns out bad. Where auditors report and certify balance- 
sheets showing profits, when properly prepared bal&nce-eheots would 
not have shown profits, or if they fail to report that advances have 
been made without proper security, they are liable for misfeasance in 
respeot of dividends paid upon the basis of such balance-sheets and 
reports. The auditors should take care that the b&lance-slieet is 
drawn in suoh a form that tho shareholders have the neoessary 
information to judge of the propriety of the dividend recommended.— 
In re London and General Bank, 72 L.T. 227. 

(i.) Oh. D.— Winding-up—Private Company-•Debts of—Principal and Agent 
—Indemnity. —Where the owner of a business has, to enable himself to 
trade without risk, converted his business into a limited “ private ” 
company, the only shareholders being his nominees, the Gonrt will 
regard such company as tho agent of the founder in respect of the 
debts contracted by it under his direction, and will causo him to 
indemnify the company against the same in the event of a winding-up. 

. —Ilroderip v. A. Salomon d> Co., 72 L.T. 261. 

(ii.) Oh. D. — Winding-up—Public Examination—Companies Winding-up) 
Act, 1696*, s. 8.—Where the Court has jurisdiction to make, and has 
made, an order for a public examination, tho order will not be dis¬ 
charged on the ground that fraud is not sufficiently shewn by the 
Official Receiver’s report on which the order is based. And where 
suoh report is made in good faith, tho Court will not allow evidence to 
be adduced to rebut the charge of fraud thereby made; and will not 
take the report off the file, or remit it to the Offioial Receiver in order 
that other facts, relied on by tho person to be examined, may be 
stated therein.— In re New Travellers* Chambers, L.lt. [18951 1 Ch. 395; 
64 L.J. Ch. 317; 72 L.T. 89; 43 W.R. 282. 

(iii.) Qh. D. — Winding-up—Rent- - Right of Landlord. —Under an agreement 
in 1892, A. let to a limited company a shop for three years at a yearly 
rent, payable quarterly, “ two quarters’ rent to be always due ana 
payable in advanoe if required.” The company went into voluntary 
liquidation on Deoember 20th, 1894, but the liquidator remained in 
possession for the purposes of the windmg-up. A. demanded payment 
of the rent due on December 25th, and of the next two quarters in 
advanoe. Held, that the rent must be apportioned; that A. was 
entitled to be paid in full the rent from Deoember 20th, for so much of 
the next two quarters as the liquidator was in possession for the 
purposes of the winding-up, but that A. was only entitled to prove for 
the rent np to December 20th, and for the remainder of the next two 
quarters.— ShackeU and Co. v. Charlton and Sons, L.R. [1895] 1 Ch. 378; 
72 L.T. 188; 43 W.R. 394. 

(iv.) O. A.— Winding-up — Supervision Order — Petitioner's Debt. — Decision of 
Ch. D. (see Yol. 20. p. 38, i) affirmed.— In re Bank of South Australia, 
72 L.T. 273; 48 W.R. 359. 

(v.) C. Winding-up—Shares Issued at a Discount,—The astiolos of a 
company provided that in case of a winding-up, the surplus assets 
should be distributed so that the losses should be borno by tlio 
members in proportion to tho capital paid up, or whloh ought to Jjavo 
been 'paid up, on tho shares held by them respectively at the 
commencement of tho winding-up. “ But this clause is to be without 
prejudice to the rigRts of the holders of shares issued upon speoial 
conditions.” Held, that notwithstanding the abote proviso, the 
holders of shares issued at a discount must, for the purpose of 
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» adjusting the right* of coatribntorm, inter *e, pay 
* ftlfi.-—/« re Hailtt rj Time Table Publishing Co., L.R. 
64 LJ. Oh. 177 . 


ap their shares in 
[1896] lCh/255 


Copyright 

h ' : 

(i.) OIL !D.—Xbuiwaffc Work—Representation—English Proprietor-^rPoreign 
Country—Infringement—Dramatic Copyright Act, 1888,«. l—Bertuwtwen- 
tion Acte, 2, 9.—The Court cannot, at the instance of the English 

_• > a * . . • , m 1_ 1_ 


ntrivi 4, v>unru ctbiiuui, at tuo motwuuo v*. v**» 

proprietor of the performing right of a drama by u> English author, 
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Country comprised in the International Copyright Union. The 
English proprietor enjoys m any country of the union the * rights 
which the law of that oountry gives to natives thereof, and can, thsfre* 
fore, take proceedings in the Courts of that country.—* 1 Morocco Bound, ” 
Syndicate v. Matrix, L.R. [1895] 1 Oh. 584 ; 48 W.R. 898. 


(ii.) H. L. —Infringement - Picture y-Oopy of Reproduction .—Decision of 
C. A. (xee Vol. 20, p. 7, vi.) affirmed .—Ilanfstaengl v. Baines, 
L.R. [1895} A.C. 20; 04 L. J. Ch. 81; 72 L.T. 1. 


(iii.) C. A .—international —Registration —Foreign Picture—First Produced — 
International Qqryright Act, 1886, a*. 2 (8), 11.—The plaintiff need not 
register his copyright in this country in order to maintain an action 
for infringement of his copyright in a foreign pioture. A picture 
in “flrBt produced” in the country where it is first published.— 
Ilanfstaeuglv. American Tobacco Co., L.R. [18963 1 Q.B.847; 71 L.T. 804j 
48 W.R. 261. 


(iv.) Oh. D. —Registration — Coloured Supplement to Periodical—Literary 
Copyright Act, 1842 —Fine Arts Copyright Act, 1862.—Where a coloured 
supplement is issued, but not physically connected, with a periodical, 
registration of the periodical under the Aot of 1842 will protect the 
supplement, though not registered under the Act of 1862, if there is 
clear evidence that the supplement is a part of the periodical.— 
Comyns v. Hyde, 72 L.T. 250; 48 W.R. 266. 

(v.) Oh. D. —Sale of Blochs for Personal Use—Unassignable Licence—Verbal 
Copyright Act, 1842, «. 15.—Tho plaintiffs were registered owners of 
books containing illustrations of carriages, and they supplied copies of 
the illustrations to customers for advertising purposes. They sold to 
L. electro blocks fit the drawings to enable him to print the illustra¬ 
tions himself. There was no written agreement or lioenoe. L. allowed 
the defendants to use the blocks. Held, that the licence to L, was 
unassignable, and that the defendants oould be restrained. Semble, 
that L. could not have been restrained tyora using the blocks, though 
he had no written licence .—Cooper v. Stephens, L.R. [18953 1 Oh. 567 


County Court: 




Admiralty Jurisdiction 4 ct, 1868, ss. 26, 81— County Courts Act , 1888, 
es. 87,180.- There is a right of appeal by leave from & county court 
in ‘in interlocutory matter, although the amount is under 250. A 
county court judge may amend a claim In an action of collision, after 
the question of liability has been decided, and before reference.— 
27»e Alert, 72 L.T. 124. 

(viifj Q. B. D «~Jurisdiction - Stay of Ktecution—County Courts Act, 1888, 
is, 105,158.—A oounty court judge has no jurisdiction to tyrant a stay 
of execution for more than fourteen days »fft<jr the date of the judgment 
in oases oft judgments for over 220, merely on the ground of inability 
to pay the debt .—Attenborough v. HemehH, 64 L.J. Q.B. 255; 
72 L.T. 192; 48 W.Ii. 288. 

* 
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Covenant 4 

(!•) C. A.— Separation Duett, between Persons not Married—Resumjfiion ¥ 
Cohabitation. —A. and B. bad cohabited as man and wife. They agreed 
' to separate, and A. covenanted In pay B. an annuity for life. They 
i •afterwards cohabited again till A.’s death. Held, that the covenant to 
* , A pay the annuity was indefeasible, and that B. oould claim the annuity 
‘against A.’s estate —BobbetA V. Donaldson, L.R. [1895] S Oh. 455 ; 
i 72 L.T. 178? 43 W.B. 824. 

* it 

Criminal Law 

:»*•) %b. d ,—Brothel-Keeping—Criminal Law Amendment Act, 1885, s. 13, 
r * *• subs, 1.—A woman occupied a house to which men resorted to commit 
fornication with her. No other woman lived in the house, or went 
^ there for purposes of prostitution. Held, that she had not committed 
. the offence of “ keeping a brothel.”— Singleton v. Ellison , L.R. [1895] 

, •* 1 Q.B, 607 ; 72 L.T. 236. ' 

(iii.) O. O. B,— Demand of Money—“ Menaces ”— Larceny Act, 1861, «. 44.—* 
The word “ menaces " in the section above mentioned, is not limited to 
threats of violence or injury to person or property, but indudes threats 
of accusations of misconduct not amounting to crime. It is a question 
for the jury whether the threats used are such as would reasonably 
operate to coerce an ordinary person.— Reg. v. Tomlinson, 64 L.J. M.G. 97 
72 L.T. 165. 


Crown:— 

(iv.) P. 0.—Action of Ejectment by — Defence — Specific Performance.—In an 
action of ejectment by the Crown any equitable defence may be set up 
which would have availed against a private plaintiff. Judgment held 
to have been rightly entered for the defendant, when a concluded 
contract with the Crown was proved entitling him to the issue of a 
grant in respect of the land in question,— Attorney-General for Trinidad, 
y, Bourne, L.R. [1895] A.C. 83. 

Crown Servants 

(v.) P, C .—Colonial Government — Tenure of Ojke—Appeal by Special Leave 
— Costs,— Servants of the Crown hold their offices at pleasure, and are 
not entitled to a legal remedy for unjust dismissal. Servants of a 
Colonial Government are in the same position. The Colonial Office 
“ Regulations ” do not form part of their contract of service. Where 
the sum in dispute is below the appealable amount, but gpeoial leave 
to appeal is given gn account of the importance of the question in 
dispute, the appellant will be put under an obligation to pay the costs 
in any event.— Shenton v. Smith, 72 L.T. ISO. '■ 

Deed:— 

(vi.) p. A — Construction — General Words—Bjusdem Generis,—A husband 
executed a post-nuptial settlement of a house and stables, and assigned 
to,the trustees alMioqsehold furniture, Ac., “ and other goods, chattels, 
and effects, hi or upon, or belonging to ” the premises. After his death 
the wife claimed the horses, carriages, and harness. Held, that the 
general words covered these articles, and were not to be restricted to 

| things ejusdem generis, — Anderson y. Anderson, 43 W.R. 322. • 

t ■ 

Ecclesiastical Daw:— * 

^vii.) C. A .-—Church Hates—Compulsory — Abolition—Private or Local Act — 
Burial Fees—Compuleory Church Hates Abolition Act, 1868, s. 5—Burial 
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Act, 1858, *. 36. —The “ contract ” or “ consideration ” alluded to ifi the 
v first-mentioned section must appear in or from the construction of the 
private or local Aot which authorises the levying of a oh arch rate. 
The vestrymen were authorised by a private Act to build a new parish 
church and provide a cemetery, and rooeive foes for burial, and apply 
them, among other purposes, to the repair of the church. Held, that 
the burial fees payable to the vestrymen under the private Aot were 
payable in the burial ground provided by the burial board of the 
parish, and were payable hy the burial board to the vestrymen for the 
purpose of repairing the parish church.— Reg. v. Vestry of Marylebone, 
78 JUT. U. 

(1.) Ch. "D.—Glebe — Mines —18 Elk., <. 10 <1- 20; 14 Elk., t. 11 efi 14* 
5 ^ 6 Viet., c. 10B, $$. 6, 20; 21 <Sb 22 Viet., c. hi, ss. 1, 2, 10,—An 
incumbent cannot lawfully work, or authorise a tenant to work, mines 
in the globe which have been illegally opened. The Ecclesiastical 
Commissioners can maintain an action to restrain the working of 
mines in glebe land otherwise than by a lease sanctioned by themselves. 
A rector illegally opened mines* in his glebe in 1850. In 1R$5 his 
successor agreed, subject to tho consent of the Commissioners being 
obtained, to lease thp mines at royalties which for some years were 
reoeived by him and paid to the Commissioners, who repeatedly 

S uited out that a lease with their cousont ought to be applied for. In 
[)4 the tenant applied for a lease which was refused, bond fide, and 
for adequate reasons. Held, that tho Commissioners were entitled to 
restrain tho farther working of the mines. -Ecclesiastical Commissioners 
v. Wodefome, L.IL [1895J 1 Ch. 562; 72 L.T. 257; 43 W.R. 394. 

(ii.) Consistory Court of Norwich.— Fat ulty—iiood Loft-Figures - 
Screen-Gate*. -A faculty was refused for a rood loft over a chancel 
screen, and for figures on a beam above the loft. A faculty was 
granted for a chancel screen with gates, for screens across the aisles 
with gates, and for choir-stalls, evidence being given that the property 
in the chancel and aisles roquired protection.— Vicar of St. John the 
Baptist, Timberhill v. JR< ctori and Parishioner*, L.R. f1895J P. 71. 


Estoppel 

(iii.) O. A. —Attornment — Police — Warehouseman — Trover—Measure of 
Damage *.—The owner of goods at a warehouse wasinduoed by the fraud 
of F. to transfer them to his order. F. then sold them to an innocent 
purchaser, who before paying for them obtained a statement from the 
warehouseman that he held them to tho order of F. On discovery of 
the fraud delivery of the goods t wae refused. Held, that the ware, 
houseman, having attorned to the purchaser, was estopped from 
impeaching his title, that the refusal to deliver was a conversion, and 
that the measure of damages was the market value of the goods at 
the date of the refusal .—Henderson <0 Co. v. William, L.R. [18951 
1 Q,B. 521; 72 L.T. 98; 43 W.R. 274 « 


Evideuco: - t 

(iv.) Q. Admission—S* parable Statements —It was sought to charge 

w. as a member of a firm to which goods had been supplied. The 
only evidence of his having been a member at any time was a letter 
Written by him to a third person prior to the supply of the goods, 
in which he stated that he had ceased to be a partner sdine time 
previously. Held, that there was«vidence to gp to the jury that he was 

a member at tint time the goods were supplied_ Brown v. Wren Brothers, 

b,B" [1695] l <f,B. 890 ; 64 LJ. Q.B. 119; 72 L.T. 109; 43 W.R. 851. 
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Fishery , 

(i.) Q. B. Definition of District—TnbtUary. —A fishery district was 
defined As including “ the river S. end all its tributaries.” A brook 
ran into the 0., which ran into the V., which ran into the S. Held, 
that the brook was a tributary of the S.— Evan* v. Owen, L.R. 11805] 

1 Q*B. 287; 64 LX M .Q. 69; 72 L.T. 64; 48 W.R. 237. 

Friendly Society t 

(ii.) Ch. D.— Trust* Exhausted -Surplus Fund* —Resulting Trust.-- A society 
was formed to provide annuities for the widows of its ordinary 
members. The annuity fund was formed by subscriptions of both 
ordinary and honorary members, but the honorary members did not 
share in the benefits. Held, that it was not a charity. The members 
and annuitants were all dead and there was a balance of the annuity 
fund unexpended. Held, that there was a resulting trust for the 
ordinary members from time to time or their representatives, and that 
the difficulty and expense of finding the parties entitled did not entitle < 
the Crown to claim tho fund as bona vacantia. — Cunnack v. Edwards, 
L.R. [1896] 1 Ch. 489; 43 W.R. 326. 

Gaming.: — 

(iii.) Q.B.D .— Stakeholder— Revocation of Authority—Gaming Act, 1892, s . 1. 
—Tho plaintiff and H. eaoh deposited £6 with the defendant, to be paid 
to the winner of a race between them. H. won, and the plaintiff 
revoked his authority. Tho money was paid to H. Held, that the £6 
was not a “ sum of money paid ” by the plaintiff within tho meaning 
of the Act, and that the plaintiff waH entitled to recover. O'Sullivan 
v. Thomas, 72 L.T. 286 ; 43 W.R. 209. 

(iv.) Q. B* D. —Using Place for Retting— Evidence. —On the trial of an 
indictment charging the defendant with using the bar of a public-house 
for the purpose of betting with persons resorting thereto, it was proved 
that he habitually went to the house, and that a number of persons 
resorted thereto, and having written the names of horses upon slips of 
paper and wrapped up money therein, went outside with the defendant, 
and handed him the packets. Held, that there was evidence for the 
jury upon the charge.—Reg. v. Worton, L.R. [1895J 1 Q.B. 214; 
64 LX M.C. 74; 72 L.T. 29. 

(v.) Q, B, to,— Delivery or Transfer—Sale — Pledge — Factors Act, 1889, 
s. 9.—A person in possession of a gas engine under a hiring agreement, 
Assigned all bis stock, machinery, &c., to a trustee for creditors. The 
trustee took possession of the* gas engine. Held, that it did not pass 
to him by the assighmeht, aud that there was no “transfer” or 
“ delivery.”— Kitto v. Rillne, ITohsm, <C' Co., 72 L.T. 266. 

Highway:— 

(Vi.) Q. B. D. — Extraordinary Expenses—Surveyor's Certificate—High¬ 
ways, 9 (&c., Amendment Act, 1878, s. 23.—A surveyor's certificate may 
include more highways thah one. Therefore where a certificate was 
given relating tp severtd highways, and a second was giveft relating to 
one of them only, including expenses incurred both before and after 
the first certificate, held, that the first certificate was good, and that 
proceedings to recover the expenses named therein ought to be com¬ 
menced within six months from its date.— Wirixtl Highway Hoard v. 
Newell, 43 W.R. 32|. « 

(vii.) 0. A *—Extraordinary Traffic—Highways, eCc., Act, 1878, #. 23.—X. con¬ 
tracted to deliver ballast for a railway, and agreed with owners of 
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*traction engine* for the haulage thereof from his wharf* Xu exercised 
Vpo control over the user of the engines, the weights carried, or the 
routes followed. The traffic so caused was extraordinary, and the road 
was damaged, Held, that X. Was the person by whose order snob 
traffic had been conducted, and was liable for the expenses of repairing 
the damage ,—Kent County Council v. Vidler, L.R. [1895J 1 Q.B. 448; 
64 &.J. M.G. 177; 72 L.T. 77; 48 W.R, 278. 


(i.) Q. B« D .—Hone Loft Unattended—Penalty-Highway Act, 1888, s. 78. 
—Where a person in charge of any carriage passing upon a highway, 
negligently or wilfully leaves it so that he ceases to have the direction 
of the horses drawing the same, he is liable, upon conviction, to a fine 
not exceeding £5 ; and the fact that the oamage was standing still 
daring his absence, and did not m fact cause any obstruction, is no 
defenoe.— Phythian v. Jiaxendale, 43 W.R, 412, 


(ii ) Q. B, D. —Hubrtdenee—Bailmy—Obetruetion .—A railway was con¬ 
structed which crossed an existing highway on the level. The road 
subsided through the working of' the defendants, but its surface was 
not injured. The railway company banked up their line to maintain 
its level, and thereby made the road impassable, //eld, that the 
obstruction was not caused by the defendants, but by the railway 
company.- A. <?. v. Conduit Colliery Co., L.R. [18951 1. Q.B. 801; 
64 L.J. Q.B. 207; 71 L.T. 771; 48 W.R. 366. 


Husband and Wife 

(iti.) P, D.— Divorce—Cruelty—Deed of Reparation .—Petition by a wife for 
divorce on the ground of cruelty and adultery, the only acts of 
physical cruelty having been long condoned. Held, that wilfully 
depriving her of her proper position in the household, neglecting her, 
degrading her to the level of a servant, and compelling her to do menial 
work, were acts of cruelty which would support the petition; and that 
the faot that the parties had lived apart under a deed of separation 
was no bar .—A ubourg v. Avbourtj, 72 L.T. 295. 


(iv) P, D,— Ditwee—CvUuamt .—Collusion between the parties is a 
sufficient ground for rescinding the decree, ovon if the facts relating to 
the collusive arrangement are before the Court at the hearing. Where 
the petitioner has indisputable ground for divorce, and his collusive 
arrangement with # his adulterous wife was for the benefit of their 
child, the decree will still be rescinded on the intervention of the 
Queen’s Proctor .—Churchward v. Churchward, L.R. [1895] P. 7; 
64 L.J. P, 18; 71 L.T. 782; 48 W.R. 880. 

(v.) P. D.— Divorce—Cuetody of ChUh .—Upon summons by the fathor as 
to the custody pendente Ute, of the eldest child, a girl over sixteen 
years of age, the Judge directed that she should remain in the custody 
of the mother.— B. v. B., 72 L.T. 268. 

(vi.) P. Jf.—Divorce— Variation of Settlement.—A. settlement made by the 
petitioner on his marriage limited property after his deatji to his sons 
the issue of the marriage, then to sons of any subsequent marriage, 
then to the petitioner’s brother and histone, then to the petitioner’s 
daughi era, with ultimate remainder to the petitioner. There was no 
issue of toe marriage, and the brother had died without issue. The 
marriage was dissolved. Held, that au order might he made for tho 
♦©•Conveyance of the property to the petitioner for his own use.— 
Meredyth v. Mmdgth, L.R. [1895J P. 92; 43 W.R. 304. « 

(vii.) P. D.-~NulUty Of Marriage -Dims. —A rna* after paying attentions 
to a girl of Sixteen, threatened to blow out her brains with a pistol, 
which he produced, unless she consented to marry him, which she did. 
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', Eltortly after he met bet and took her to a registry office, saying that* 
they were going to see his mother. During the marriage cetfemony 
she fainted.and afterwards got away. He never asserted any marital 
rights. The Court pronounced the marriage null and void,—Bartlett 
v. Bice, 72 L.T. 122/ 

a ' * ' ‘ 1 1 > 

Incumbrance i—* 

(i.) Ch. I>. — Priority-Fund in Court—Stop Order.— A fund in Conrtj is in 
the custody of the Court for the purposes of the suit, and not for any 
other purpose, such as the receipt of notice of an incumbrance on the 
contingent reversionary interest of a beneficiary under the will to 
administer which the suit is instituted. An earlier incumbrancer, who 
had alone given notice to the legal personal representative of such 
beneficiary, held, to have priority over a later incumbrancer whose 
stop order was obtained before that of the first incumbrancer, there 
being no evidence of assent by the .legal personal representative to the 
bequest of residuary estate contained in his will, and no application* 
by such personal representative for payment out of the share of the 
beneficiary.— Stevens v. Green; Green v Knight, 72 L.T. 88. 

Insurance 

(ii.) C. A. — Life—Proposal—Statements — Warranty—Condition Precedent. 
—In his proposal to an insurance company the assured had made 
certain statements as to his health and previous applications for 
insurance, and had agreed that these statements were by him 
“ warranted to be trne, and were offered to the company as a 
consideration of the contract.” A policy was issued which made the 
application part of the contract. The statements in the proposal 
Were not true. Held, that their truth was a condition precedent, and 
that the company was not liable on the policy.— Hambroufjh v. The 
Mutual Ufe Insurance Co. of New York, 72 L.T. 140. 


Justices 

(iii.) Q, B. "D.—Committal Warrant—Wrongful Arrest—Damages. —The 
plaintiff was arrested under a committal warrant signed and issued 
by the defendant, a justice of the peace, for non-payment of a debt 
made up of a sum alleged to be due from him to the local sanitary 
authority under an order of quarter sessions, and of the costa awarded. 
Held, that the committal warrant was had, and that the plaintiff was 
entitled to recover from the defendant, as special damages, the amount 
paid by him to obtain hiB release.— Norton v. Moncktpn, 48 W,R. 850. 

(Iv.> Q. B. D. — Disqualification — Bias. —An unqualified pilot was convicted 
by theJustices of continuing in charge of a ship after a qualified pilot 
had offered to take charge of her. M., one of thf justices, was a 
qualified pilot, but was in the exclusive employment of one firm, and 
aid not compete with the other pilots. Heidi that If. had an interest 
in the conviction, and that it must be quashed.— Meg. v. Huggins, 
L.R.|18963 1 Q.B. 588 ; 72 L.T. 198; 43 W.B. 839. 
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V by th* registrar without stating that the affluent of the parties was 
•given, is bad on the faoe of it. In a reference under the Act the 
referees have have no jurisdiction to order a party to pay costs as 
between solicitor and cHcnt—I/i re Griffiths and Morris, 72 L.T. 290. 

(i.) O. A.— Notice of Determination of Lease. —Decision of Q. B. D. (tee 
Vo*. 20* p* 43, vi.) affirmed.— flury v. Thmpeon t 72 L.T. 187 
48 W.fii 888. 

(SI.) C. A. — Yearly Tenancy—Gunmencement of—Notice to Quit.— H. became 
yearly tenant of S. under an agreement dated the 19th of May, 1890, 
such yearly tenancy “ commencing on the 19tli day of May instant.’* 
The rent was to do paid on the usual quarter days, Held, that the 
tenancy commenced on the 19th of May, and that a notice to quit “ on 
the 19th of May next ” given on the 17th of November was a good 
notice. Held, that a notice to quit on the 18th of May would have 
been equally good, the tenancy determining at midnight on the 18th.— 
Sidcbothaw v, Holland, L.lt. fl895j 1 Q.B. 878; 04 LJ. Q.B. 200; 
72L.T. 62; 48 W.R. 22H. 

(Hi.) Q.B.D. — tfotU e to Quit - Sufficient y.- On January 11th, 1892, a tenant 
wiote saying that he wished to terminate his tenancy, and asking 
when his teujtnuy would expire. Tho reply was that notice must be 
given to terminate on the 1st of July in any year, dnd that “ you 
therefore hold the rooms till July, 1893.’* Held, that a good notice 
had been given and accepted, and that the tenancy terminated on the 
date mentioned.— General Aanmnce Co. v. Wordey, 62 L.J. Q.B. 258. 

(iv.) Q. B. I).- Distress- 8 Anne, c. 14, 0,7 — The right to distrain after 

the expiration of a tenancy does not apply when the tenant remains 
in possession of part of the promises under a new tenancy created by 
agreement.— Wilkinson y. Peel Hit. [18%] 1 Q.B. 610; 64 L.J.Q.B. 178; 
72 L.T. 161; 43 W.B. 802. 

(v.) Q. B, B. - Encroachment of Tenant — Effect of—Limitation*. - A tenant 
under a lease for years encroached upon and occupied for more than 
twelve years a strip of land adjoining his holding. Held, that the 
landlord could not eject him, but that ho must bo deemed to have 
occupied it as part of his holding, and was entitled to oocupy it for the 
rest of the term.—Tabor v. (iodftey, 64 L.J. Q.B. 245. 


Libtl i— « 

(vi.) H. L. —Trade —Rival Trader* — Advertisement. —Decision of C. A. [see 
Vol, 10, p. 127, v.) reversed .—White v. MeUin , 64 L.J. Ch. 808; 
43 W.B. 353. 


Licensing 

(vii.) C, A* & Q. B* D. — Appeal— Quarter Keatons— Costs .— A licensing 
appeal having been beam and determined at quarter sessions, the 
justices refused to make an order under 9 Geo. 4, c. 61, s. 29, that the 
unsuccessful appellant should pay the costs. The question of costs 
had been fully argued. Held, that as they had judicially decided, the 
question, a mandamus to hear and deterxmne the question of costs 

^ ht not to be issued,—lice, v. London Justices, L.B. 11895] 1 Q.B. 616; 
t>J. M.0.100; 72 L.T, 211; 48 W.R. 287. 

(viii.RQ.. B. B ,~~Enlargement of Premises —“ New Premises "—Discretion of 
Justices. —A. held a licence for a beerhouse existing before 1869. Be 
enlarged his house, so that the new bar etoe/J. on the site of a strip of 
garden. 32*# justices convioted him of selling on unlicensed premises. 
Held, that the conviction was wrong. Be applied for a renewal of his 
licence, which was refused. Held , that it wbb not open to the justices 
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to treat the premium aa other than the old premises improved,* 
and that they could not refuse a renewal of the licence.— Deer*. Dell. 
64 L.J, M.C.85; 4$ W.R. 266. 

(i.) Q. B. H.--Refreshment Haute in Wales—Hours of Closing The hours 
at which refreshment houses in Wales must be closed are regulated by 
the Licensing Act. 1674, and not by the Sunday Closing Act, 1681, s. 1. 
—Bemi v. Thorney, 4.1 W.R. 411. 


Limitations 1 — 

(ii.) Oh. "D.—Mortgage—Priorities.—A.. mortgaged premises to a building 
society, and afterwards in 1874 gave a mortgage in the form of a first 
mortgage to P., to secure a sum lent out of funds held by P. as trustee 
for A.’s wife and children. A. afterwards gave an equitable mortgage 
to a bank. The building society’s mortgage was paid off. and the 
mortgage dood returned to A. with* the statutory receipt. X. paid off # 
the bank, and received from tlfem the title deeds, and from A. a deed 
purporting to be a first mortgage. P. died, and his executor conveyed 
the property under his mortgage totho cestui* que trust, but it appeared 
from the recitals that no principal and interest had been paid there- 
undcr, jsmrt it was phown that the mortgagee’s title bad never been 
acknowledged. A. was m possession throughout. Held, that as the 
mortgagor had been in possession, P., or those claiming under him, 
could at any time have brought a foreclosure action, notwithstanding 
the prior legal mortgage, and that such action would have been an 
action to recover land. Held, therefore, that the statutory period 
having elapsed, the mortgagee’s title was extinguished, and could not 
be revived, and that upon such extinguishment the legal estate vested 
in the mortgagor ana passed from him to the plaintiff.— Kibble v. 
Fairthorne , L.R. [1895] 1 Ch. 219; 04 L.J. Ch. 184; 71 L.T. 755; 
43 W.R. 327. 

Local Government 

(Hi.) Q. B. D.— “ Aided Poliee Force County Council Contributions—Police 

Act, 1890, s. 25— Local Government Act , 1888, s. 24 (j). Where for any 
special emergency constables from another police foroo are added to a 
local police force, they are deemed to bo a part of such force for the 
purposes of tlieir pay; and the county couneil must contribute half of 
such pay.—Reg. v. West Hiding County Council, 04 L.J. M.C. 95; 
43 W.R. 380. 

(iv.) 0. A .— New Street - Construction of. —Tlie defendant owned a strip of 
land on one side ot A lane in an urban district. The land led from a 
high road and ended in a cul-de-sac , and on the other aide were houses 
which had been built many years. The defendant built three houses 
on his land facing the high road, and having access solely therefrom. 
The side wall of one of the houses abutted on the lane, and the garden 
wall extended 80 feet down the lane. Held, that this did not constitute 
the lane a new street so as to be subject to the bye-laws of the sanitary 
authority under the .Public Health Act, 1875, sect. 151.—St. George's 
Local Board v. Ballard, 43 W.R. 409. 

(v.) Q. B. D.— Private Street Works—Apportionment of Expenses. —Where 
proposed works under the Private Street Works Act, 1892, consist of 
a roadway in a new street, and a footpath on one side, there being no 
houses on the other side, the jrholo of the expenses are to be appor¬ 
tioned, under sedl. 10, amongst the owners of premises abutting on 
both sides of the street.— Great Clacton Local Board v. Young <£ Sons, 
L.R. [1895] 1 Q.B. 395} 71 L.T. 877; 48 W.R. 219. 
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(it) 0* A.—Street Works-Objection by Froniager^Private Stmt Works 
\Act, im, «. c, 7, d-StejBdd Corporation M1890,«. 52, 58, 64.- 
On heating an objection by a frontager to a private street work under 
the Sheffield Act, and, amble, under the Public Act, a court of sum¬ 
mary jurisdiction, in determining whether the proposed work, as, for 
instance, sewering, is unreasonable, may consider the existing state of 
thd drainage of the houses in the street.—Sheffield Corporation v. 
Anderson, 64 L.J. M.O. 44; 72 L.T. 242. 

(«.) Q. B. D. — Sewer—BepuIr— IAabiUty~~Public Health Acts, 1876, ss. 4, 
15, 41 ; 1890, ss, 8,19.—The defendants served notice on the plaintiff 
to abate a nuisance caused by his drain. On opening the monad the 
drain was found to servo the next hout»o as well as the plaintiff’s. The 

n * intiff did the work and sought to recover the expenses from the 
endants, Held, that the defendants wore not liable to execute the 
repairs, and that the notico oould not be taken to imply a request to 
the plaintiff to do the work on their behalf.— Self v. Hove Commissioners, 
64 L.J. Q.B. 217; 72 L.T. 234 ;*48 W.R. 300, 

Lunatic:— 

(hi.) 0. A .—Lnriedht ion—Settled Land— IUll in parliament—Opposition — 
Coate o/.—There is jurisdiction in Lunacy to order 'the costs and 
expenses of an unsuccessful opposition to a Bill in Parliament affeoting 
the estate of a lunatic tenant for life of settled land, to be paid out of 
the corpus of the settled property.—In re Blake, 72 L.T. 280. 

(iv.) C. A.—Power of Appointment of New Trustees—Vetting Order .—A lunatic 
bad a power to appoint new trustees. The master ordered that A. 
should eXevcise the power by appointing X. and Y., and that the right 
to call for a transfer of consols part of the trust funds should vest in 
them. Held, that the order was right, but that in similar cases the 
Bank of England should have some certificate by the master of the 
execution of the deed.— In re Shortridfie, L.B. [1896] 1 Ch. 278; 
04 L.J. Ch, 191; 71 L.T. 799 ; 43 W.B. 257. 

(v.) C. A,-~Praeticc—Inspection of Documents.—"No one may inspect docu¬ 
ments in the custody of the Court without an order of one of the masters 
or a judge in lunacy. An order will be made for the inspection of such 
documents, except reports to the Court from its medical advisers, by 
anyone who can shew that he wants it for a reasonable purpose, pro¬ 
vided the lunatic is not injured. Privilege is no bar to Inspection in 
lunacy. Inspection will not be allowed to a litigating party who 
applies for it, Before trial, to find ont his adversary's case. An order 
for inquiry into the sanity of an alleged lunatic was made on the 
petition of A, Pending inquiry the alleged lunatic died, leaving a 
will in favour of B, A. disputed probate of the will, alleging insanity 
and undue influence, fi. applied for leave to inspect the petition ana 
affidavits in support, to ascertain what allegations of insanity would 
be made in the probate action. Held, that the inspection ought not to 
be allowed.—In re L.B. [1895] 1 Ch. 439; *72 L.T. 175; 

48W.B.869, , 

• * 

Maintenance 

(vi.l flU B. T>.—Criminal Proceedings—Indemnity for Costs—Legality of.— 
The doctrine of maintenance is confined to civil actions, and in 
criminal proceedings it is not illegal; therefore when a person gives 
a guarantee fgreeing to indemnify a solicitor in respect of the costs of 
erlmw&l jfroeeedings to he taken against another person, an action 
can be maintained on the guarantee.—G*ra«* v, Thomson . 72 L.T. 264. 
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Manor« 

<*•) a b. D.—PiZhw Tit&—Manor Map—TftiftsMap— 

Encroachments. —upon the question whether a general right to the 
waste of a manor has arisen in which the inhabitants of a township 
and tenants of the manor have an interest, a manor map, produced 
from the custody Of the lord, made by a survoyor now,dead, but 
proved by the evidence of a living witness to have been competent and 
acquainted with the district, and used for rating purposes, is receivable 
in evidence. Upon a similar question a tithe map is receivable. Where 
a common was not dealt with by an inclosure award made in 1873 
there is no inference that it has oeased to be waste. Acts of owner¬ 
ship by persons who have successfully encroached upou small portions 
of a common do not give rise to the inference that they can make a 
title to the waste surrounding their encroachments.— Smith v. Litter, 
64 L.J. Q.B. 154; 73 L.T. 20. 

T 

Master and Servant:— • 

(ii.) Q, B. jD.— Liability of Matter— Scope of Authority. —The defendants' 
omnibus was stopped by the police because the driver was drunk. X. 
offered to drive it back to the yard, and the driver and conductor 
accepted the offer. X. drove carelessly and injured the plaintiff. 
Held, that there was evidence of such an emergency as authorised the 
defendants’ servants to employ X., and that the defendants were 
liable for X.’s carolessness.— Owilliam v. Twist, L.R. [1895J1 Q.B. 557; 
72 L.T. 115; 43 W.R. 398. 

(Hi.) Q. B. D.— Shop Hours Act, 1892, ss. 3, 4, 5.—An employer cannot be 
fined for employing a yonng person in a shop where tho notice 
required by sect. 4 is not exhibited. — Hammond v. Pulsford, 
L.R. [1895J 1 Q.B. 223; 64 L.J. M.C. 63; 71 L.T. 767 ; 43 W.B. 230. 

Married Woman 

(iv.) OB. D ,—Gift for Life for Separate—Remainder to Executors, &c.—Effect 
of—Married Women's Property Act, 1882.—When property is held upon 
trust for a woman married since the Act above mentioned, for life for 
her separate use, aud in default of the exercise by her of a general 
power of appointment, then for her oxecutors, administrators, or 
assigns, she will, on releasing the power, becqme absolutely entitled.— 
Turner v. King, L.R. [1895] 1 Ch. 361; 64 L.J. Oh. 252 ; 71 L.T. 875; 
43 W.B. 217. 

(v.) O. A Restraint upon Anticipation-—‘Partial Removal — Costs. —Deoision 
of Ch. D. (see Yol. 20. p. 14, vii.) affirmed.— Thome-Oeorge v. Godfrey, 
72 L.T. 8; 43 W.B. 244. 

(vi.) O. A.— Separate Estate — Restraint—Judgment Creditors — Receiver.— 
Judgment creditors are not entitled to equitable execution over the 
rents of property of which a married woman is tenant for life for her 
separate use without power of anticipation, even though such rents were 
doe before the date of the judgment.— Fillers v. Edwards, 71 L.T. 788. 

* • t 

Mayor’s Court:—. 

(vii.) Q, B. D,— Judgment* Debt Under £20 — Summons—Jurisdiction^-The 
jurisdiction of the Mayor's Court where judgment has been signed for 
a debt not exceeding £20, to issue and serve a judgment summons 
upon a debtor residing or carrying on business beyond the limits of 
the city, is not affected by the Debtors’ Act, lfS69.-*»SchuU«r v. Wood, 
64 L.J. Q.B. 243. 
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, Metropolis Management. 

• : <i-r 0. A.—“ Drain “ Sewer Liability to JRfijxur.—Decision of Q. B. D. 

. *(«,« Yd. 20, p. 46, ii.) affirmed.—JTOroir v. Shoreditch Vestry, 
,> to. [1895] 1Q.B. 433; 72 L.T. 135; 48 W.R. 342. 


Metropolitan Carriages 

(ii.) Q.B. D. — Defacement of Driver'll Licence — Complaint — Jurisdiction— 
6 dt 7 Vkt., e. 8(5, x». 8, 22.—A cab proprietor in entering on a driver’s 
licence tbe dates of his entering and leaving his service, omitted one 
of the dates, and added a signature, the effect of which would be to 
prejudice the driver in the eyes of other proprietors. Held, that this 
was “ a matter of complaint ” which a police magistrate could hear; 
and that there was a defacement, and evidenced loss and damage on 
which the magistrate could assess compensation.— Norris v. Birch, 
L.R. £1895] 1 Q.B. 639 ; 64 L.J. M.C. 91; 43 W,R. 271. 

Mine i— • 

(iii.) Q. B. D. — Coal — Timbering—Coal Mines Regulation Act, 1887, s. 49, 
Rule 22 —The proper construction of the rule mentioned is that props 
and sprags are to he used where they are “necessary,” and not where 
the workmen think them necessary. The question of necessity is for 
the justices.— Gibbon v. Phillips, 64 L.J. M.C. 42. 

Mistake 

(iv.) C. A.— Money Paid under Compulsion of Law-Action for Recovery .— 
The defendants claimed from the plaintiff a contribution towards 
street improvement expenses, and issued a summons. The plaintiff 

S id the claim before the summons was heard, and it was withdrawn. 

e then discovered that his premises did not abut on the street in 
question. Held, that the money could not be recovered.— Moore v. 
Fulham Vestry, L.R. [1895] 1 Q.B. 399 ; 64 L.J. Q.B. 226 ; 71 L.T. 862 ; 
43 W.R. 277. 


Negligence 

(v.) Q. B. D. — Damage — Remoteness. —The plaintiff delivered a mare to the 
defendant to be agisted. She was placed in a field next to a cricket 
field, with a gate between them, which, owing to the negligenoe of the 
' defendant’s servants, was left open. The mare went into the cricket 
field while a game was being played, and the cricketers endeavoured 
in a careful manner to drive her back. She refused to go through 
the gate, ran against the fence, and was injured. Held, that the 
injury was the natural consequence of t]ge gate having been left open, 
and that the defendant was liable.— Halestrap v, Gregory, L.R. [1894] 
1 Q.B. .561 j 72 L.T. 892. 

Nuisance 

(vi.) Q. B. V.—Injury —Cause of—Evidence.— The defendants owned a 
wall eighteen inches high abutting on a highway, and topped with a 
- row of spikes, which the jury found to be a puisanoe. The plaintiff, a 
little girl, was found standing by the Wall, with a wound in her arm 
which might have been caused by falling on the spikes. The plaintiff 
sued fbr damages for the injury. She was not called as a witness, and 
« there was no evidence as to the manner of the accident, except that of 
«, witness who, had shortly before the accident seen the plaintiff 
olimhing up the wall, and toldJier to get down, which she did. Held, 
that there Was evidence for the jury theft the nuisance had caused 
the accident,— rRenrn v. Clare <0 Go., L.R. [1895] 1 Q.B. 199; 

„54 L.J. Q.B. 298. 
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(i.) C. A. — Vibration—Freeholder and Reversioner—Structural Damage —* 
Electric Lighting Acts, 1882 and 1888.— (See Vol. 19, p. 131, iv.)— Held 
by C. A. that the defendants were not justified in committing the 
nuisance, and that each of the plaintiffs was entitled to an injunction 
and damages.— Meuxv. Citg of London Electric Lighting Co.; Shelf or d y. 
the Same, L.R, [1895] 1 Ch. 287; 04 L.J. Ch. 216; 72 L.T. 34; 
43 W.R. 238. 

Pariah Church:— 5 

(ii.) Q. B. D.— Notices—Prohibition of—Registration Jet, 1843.—Wlioro 
there is no parish church notices under the Act must be published 
in some conspicuous place in tlio parish. The church of parish A., in 
the City of London, had been pullod down, and for ecclesiastical 
purposes the parish had been united with parish B., but the parishes 
continued to exist with separate officors. Held, that the overseers of 
parish A. were not hound or entitled to affix notices under tho Act 
exclusively on the door of the church of parish B., but must find some* 
conspicuous place in parish A* for their exhibition. The removal 
of such notices by the incumbent of the united parishes from 
the door of the church of parish B. is not an offence under the 
Act.— Hildred v. Ingram, 04 L.J. M.C. 57. 

Partnership 

(Hi.) C. A. & Ch. D.— Goodwill- Stipulation as to — Preach of Stipulation.— 
Partnership articles between A. and B., provided that the goodwill of the 
business should belong to A. at the determination of the partnership. 
Held, that B. could not be restrained from making a list of the 
cust< mers of the firm, with a view to future competition with A.— 
Trego v. Hunt, L.R. [1895] 1 Ch. 402; 72 L.T. 269; 43 W.R. 203 & 371. 

(iv.) Q. B. "O.— L oan to Trader—Participation in Profits .—A loan to a 
trader for an agreed term carrying interest ftt five per cent., and an 
additional sum by way of interest equal to one-half of the profits of 
the business, but repayable as an aggregate debt at any time within 
the agreed term upon throe months’ notice given by tho lender under 
certain conditions, does not of itself make the lender a partner.— 
Hollom v. Wiehelow, 04 L.J. Q.B. 170. 

Patent: - 

(v.) Ch. D.— Practice—Particulars of Objections—Costs of — Patents, rtc., 
Act, 1883, 8. 29, sub-s. 6.—Where an action for infringement has been 
disposed of without hearing evidence, and the Court has nothing before 
it to show whether the defendant’s particulars of objections are 
reasonable and proper, it will not inquire into tho facts merely to 
deeide whethor tho defendant ought to be allowed the costs of the 
particulars. But where the plaintiff’s evidence has been heard, and 
the particulars appear to be reasonable and proper, a certificate to 
that effect will bo given.— Mandleberg v. Morley, 04 L.J. Ch. 245; 
72L.$.106; 43 W.R. 200. 

Poor Law• . 

(vi.) C. A. — Guardians — Debt—Limitation of Time — Costs—Poor Law (Pay- 
ment of Debts) Act, 1859, ». 1. — Where* a judgment of the IIouho of 
Lords directed guardians to pay costs, held, that there was a debt due 
frqgn them at the time of the delivery of the judgment, and not when 
it was drawn up, or when the costs were taxed; and that tho time 
within which 4hd> debt must do recovered ran* from such delivory 
of judgment.— West Ham Guardians v. BeOtnal Green Churchwardens, 
L n. rifl9fil 1 G.R. 002. 


F—2 



QUARTERLY DIGEST. 


da 


C. A.— Guardians—Limitation of time for Payment of Debt—Costs— 
AppUcation for Taxation—Quarter Sessions—Taxation out of Sessions .— 
An appeal to quarter sessions against an assessment of the appellants' 
premises having been allowed with costs, the appellants applied to the 
clerk of the peace, within three months, to tax the costs. Held, that 
this was not a commencement of proceedings before a competent 
authority to enforce payment, and that as subsequent proceedings 
wore not commenced within throe months, the guardians were not 
liable. When a court of quarter sessions orders payment of costs, 
and consent to a taxation out of sessions is not given, no subsequent 
Court can order taxation. -M.R, v. Edmonton Guardiant, L.It, [1895] 

I Q.B. 857; 64 L.J. Q.B. 113; 71 L.T. 200; 43 W.R. 309. 

(ii.) H. L.— Rating Lighting Rale-Coal Mines— “ Land." —Decision of 
C. A. ( see Vol. 19, p. 183, v.) affirmed.— Thvrsby v. Brierclijfe Church¬ 
wardens, L.Jtt. [1895] A.C. 82; 04 L.J. M.C. 66; 71 L.T. 849. 

(iii.) H. Ii.—Rating—Easement,— Decision of C. A. (see Vol. 19, p. 61, v.) 
reversed.— Holywell Assessment Committee v. Halkyn District Mines 
Drainage Co., 71 L.T. 818. 

Practice 

(iv.) Q. B. D.— Attachment—Affidavit— Hemet of— R.S.G.,19$&, O.xli., r.5; 
O. Iii,, r. 4.—The copy of the affidavit tb be used in support of a 
motion for attachment, must state that the order is endorsed 
with the memorandum pointing out the consequences of neglecting to 
obey it, and if such statomont is omitted, the service is insufficient.— 
Stockton Football Co. v. Gaslou, L.R. J1895J 1 Q.B. 453; 

64 L.J, Q.B. 22H. 

(v.) Ch. D.— Attachment — Writ—Service —Indorsement — R.S.C., 1883, 
0. xli. f r. 6.—The special memorandum which under the rule is to be 
indorsed upon tlio copy of a judgment or order served upon a person 
required to obey tho same, is not necessary in the case of a merely 
prohibitive order,- Hudson v. Walker, 64 L.J. Ch. 204. 

(vi.) Ch, 3) [.—Costs—Petition instead of Summons — Order for Sale of Debtor’s 
Interest.— Where a judgment creditor in possession had proceeded by 
petition instead of by originating summons, under M.S.C., 1883, 
O. Iv., r. 9 b, tho costs of proceedings initiated by summons wore 
only allowed.— In re Martin and Varlow, 43 W.R. 247. 

(vii.) C* A.— Discovery — Interrogatories— Relevancy.— The plaintiff the 
trustee m bankruptcy of C. alleged that C. and tho defendant had been 
in partnership as dealers iu land, and claimed that the defendant was 
liable to account for C.’s share tn certain properties which had been 
oonveyod to O. and the defendant as tenants in common, as being 
partnership property. The defendant denied the partnership. The 
plaintiff, in interrogating the defendant, asked for a list of properties 
in which he and C. had been jointly interested, prior and subsequent 
to a certain date, and to state whether there were any, and what, 
written articles cf agreement between them with reference to the 
purchase of land. Held, that these interrogatories were irrelevant.— 
Kennedy v. Dodson, 1j. 11. [1895] 1 Ch. 384 ; 64 L.J, C.A. 257; 

71 L.T. 172; 43 W.JX. 239. 

(viii.) O 

f 

(ix.) O. A.— Discovery—Ranker’s Pass-books—Bankers’ Books Evidence 
Act, 1879,*. 3- s Where a plaintiff’s affidavit oi documents schedules his 
banker’s pass-book, the defendant may inspect the entries therein.— 
Perm v. Phomohor Bronze Co.. 71 L.T. 854. 


. A.— Discovery—Answer tending to Criminate .—Decision of Q. B. D, 
re Vol. 19, p. 185, i.) affirmed.—Alabaster v. Harness, L.R. [1895] 
Q.B. 839; 64 L.J. Q.B. 76; 71 L.T. 741. ( , 
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(i.) C. A.-— Dismissal for Want of Prosecution. —WHhero tho Coart of Appeal 
has ordered a new trial, and the party who has obtained the order has 
not entered the action for trial, the Court of Appeal has no original 
jurisdiction to entertain a motion to dismiss for want of prosecution. 
Application should be made in chambers. — Hobarts v. French, 
71 L.T. 147; 43 W.R. 238. 

(ii.) C, A.— Equitable Execution — Receiver. —Where the circumstances are 
exceptional a receiver may be appointed ex parte by way of oquitable 
execution.— Minter r. Kent, Sussex, and General Land Society , 72 L.T. 186 . 

(iii.) P. D.— Equitable Execution -IHvorce -Costs — Deceiver — Reversionary 
Interest. —Where the co-respondent is ordered to pay the petitioner's 
costs, a receiver may be appointed lu respect of his interest m property, 
being a contingent reversiouary interest under a will which contains a 
clause forfeiting his interest upon his charging the same, and such 
appointment does not of itself create a charge within the clause.— 
Campbell v. Campbell, 72 L.T. 294. 

(i v.) Q. B. D.— Interpleader- Sheriff—Goods Seised— Delivery to Claimant.— 
Where a sheriff has delivered over goods taken m execution to a 
claimant whose title is admitted by the execution creditor, he cannot 
seek the protection of the Court by means of interpleader proceedings. 
—Moore v. Hawkins, 43 W.R. 235. 

(v.) C. A .—Mayor's Court—Prohibition—Want of Jurisdiction—Waiver of 
Objection.—A. defendant does not, by entering an appearance without 
protest m an aotion in the Mayor's Court, waive his right to object to 
the jurisdiction when he ascertains the exact nature of the plaintiff's 
claim.—Lee v. Cohen, 71 L.T. 824. 

(vi.) Q. B. D.— Pauper — Appeal. -A party who has sued or defended in 
forma pauperis in tho Court below is enlitlod to appeal as a pauper 
without either giving soourity for costs or obtaining special leave so to 
appeal.— Riggs v. Daynall, L.1V [1895] 1 Q.B. 207; 64 Ij.J. Q.B. 221. 

(ni.) Ch. D,— Leyacy to Children to be paid at Eighteen—Payment out .— 
Where a legacy is given to childron to be paid whon they respectively 
attain the ago of eighteen, with a declaration that their rcoeipts at 
that age shall be sufficient discharges notwithstanding minority, the 
Court will order payment of their shares to children who havo attained 
eighteon, and give liberty to those under that age to apply for payment 
when they respectively attain the age *01 eighteen.— Peters v. 
Tauchereau, 72 L.T. 220. 

(viii.) 0. A.— Summons in Chambers — Reference to Court — Appeal. —In matters 
of practice and procedure a judge in chambers has now no power to 
refer a summons to tne Divisional Court. Such a summons cannot 
be referred to the Court of Appeal. The Judge should either make or 
refuse an order, giving leave to appeal if necessary.— Hood Barrs v. 
Uathcart, 72 L.T. 181. 

(ix.) 0. A.— Third-party Procedure—Notice by one Defendant to Another — 
Mode of Objection — R.S.C., 1883, 0. xvi., rr. 52, 55.—Whore one 
defendant servos another with a third-party notice, the proper course 
if the latter objects to have the question between them d&ided m the 
action, is not to apply to have the notice set aside, but to take tho 
objection on the summons for directions,— Baxter v. France , L.E. [1895] 

1 Q.B. 455 j 72 L.T. 146; 43 W.B. 227. • 

(x.) C. 3k.— Third-party Procedure — Refusal to Give Direction * 1? S.C., 1883, 
0 , xvi., rr 52, 55 .-»Tiie defendants in an action for recovery of land 
claimed against a co-defendant, their vendor, damages for breach of 
implied covenants, and an indemnity. It was doubtful in point of 
law whether there was any right to indommty. Held, that tho Judge 
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\ at chambers was right in refusing to give directions as to procedure, 
w there Was not a question proper to be tried in the action as to the 
liability of the co-defendant as third party. - Baxter v. France , 
L.R. £1895] 1 Q.B. 591; 71 L.T. 188; 48 W.R. 841. 

«i ) C.A.- -Taxation—Review — Simmons for — Appeal — R.S.C., 1883, 0. liv., 
r. 5$8. —A summons for a review of a solicitor’s bill of costs is a 
" matter of practice or procedure ” in respect of which on appeal lies 
from a judge in chambers to the Court of Appeal, and not to a 
Divisional Court.— In re Oddy, L.R. 11895] 1 Q.B. 392 j 64 L.J. Q.B, 128; 
71 L.T. 801; 43 W.R. 303. 

(ii.) Ch. D. — Vesting Order—Trustee Refusing to Transfer—Time—Coats - 
'Trustee Act, 1808, *#. 85 (ii) (d), 3H. —Jurisdiction to make a vesting 
order under tlio section mentioned on the ground that a trustee has 
refused to transfer stock for twenty-eight days next after a request in 
writing made pursuant to the section, doos not arise until the twenty- 
eight days have expired, and an order cannot he made upon a petition 
presented sooner. On petition for such an order the respondent, the 
recusant trustee, may be ordered to pay the costs.—/a re Knox's 
Trusts, L.R. [18U5J 1 Ch. 588. 

(lii.) C. A. UVf'fr— Specially Indorsed -Amendment — Judge at Chambers— 
Rejerem, -R.S.C., 1883, 0. xiv. —On the hearing of a sunimons in an 
action on a cheque the defendant objected that the indorsement did 
not state that uotioe of dishonour had been given. The summons 
was adjourned, and the plaintiff amended the indorsement without 
leave by adding the statement. Held, that an ordor for judgment 
could rightly be made at tlio adjourned hearing of the summons. A 
judge at chambers cannot now refer a summons to the Divisional 
Court or the Court of Appeal, but ought to adjudicate thereon.— 
Roberts v. Riant, L.R. [1895] 1 Q.B. 597; 71 L.T. 878 ; 72 L.T. 181; 
48W.R.308. 

Principal and Agent 

(iv.) C. A. — Personal Liability oj Agent—Money Paid for Principal under 
Duress—Payment to Agent before Notice—Receiver under Trust Deed .—A 
deed executed by a company to secure debentures empowered the 
trustees to appoint a receiver m certain events as if they were 
mortgagees. Tho receiver was to have tlio power of a receiver 
under the Conveyancing Act, 1881, and also power to exercise any of 
the powers conferi od by the dood upon the trustees. He was to be 
deemed the agent of the company. Held, that a receiver appointed 
under the deed, and, in accordance with tho powors conferred, carrying 
on the business under the namo of the company, was a mere 
agent, and incurred no personal liability. The defendant was ap¬ 
pointed receiver, and carried on the business. After lus appointment 
the manager of the business, without the defendant’s knowledge, 
compelled the plaintiff, under “ duress of goods,” to pay a sum for 
work dono winch the plaintiff considered exorbitant. The defendant 
received tho monoy, without knowledge of tho duress, alnd paid it to 
an account which lto had opened as roooiver. field, that such payment 
was a<paymeut as agent to Ills principal,"and that the defendant was 
not personally liable, as he had no notice of the alleged extortion.— 
D. Owen ti Co, v, Cronk, L.R. [1895] 1 Q.B. 2G5. 

Principal and Surety;— 

<*•) Oh. D.~ -Power to Determine Mobility of Siyrtty—Death of Surety — 
*‘ RepresmtuAivh. ”—A joint and several continuing guaranty bond 
provided that any one of the obligors, or their respective ’* representa¬ 
tives,” might determine his or their liability by a month’s notice in 
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writing. One of the obligees died, and his executor, who was unaware 
of the bond, gave the obligees notice only of his death, HeUf, that 
“ representatives ” included executor, and that the estate of the 
deceased was liable, notwithstanding the notice, for debts incurred by 
the principal debtor after his death,— MM. v. Silvester, HR. [1895] 
1 Ch; 578 ; 72 L.T. 283. 

Bailway 

(i ) Q. B. D — Excursion Ticket—Condition Indorsed — Passenger Travelling 
Beyond Terminal Station — Contract. —The plaintiffs issued excursion 
, tickets from P. to W., which bore on the back a condition that if 
used for any other stations they would be forfeited. The defendant 
"took an excursion ticket to W., but travelled on to-H., where he 
tendered the first half of the excursion ticket and the excess fare. 
The plaintiffs refused the excess fare. In returning the defendant 
took a ticket to W., and, on arriving at P., tendered the second half 
of the excursion ticket and the ticket from H. to W., which were 
refused* Held, that assuming that the condition on the back of the 
ticket was known to the defendant, the plaintiffs were entitled to treat 
the excursion ticket as forfeited.— G.N.R. v. Palmer , 72 L.T. 287; 
43 WJR. 316. 

(ii.) Ch. l5.— Land Taken—User of—Building Estate — Injury to. —A. 
railway having taken a part of an estate which was being developed 
as a building estate, let a small piece which was not immediately 
required for the purposes of the railway, for the erection of a chapel. 
The owner of the building estate objected on the ground that it was 
prejudicial to his estate, and sued for an injunction. No damage 
was proved as likely to accrue. Held, that the user of the land was 
not unreasonable nor inconsistent with company’s objects, and that 
the action would fail even if damage were shown.— Onsloio v, 
M.S. db LM., 72 L.T. 256. 

(iii.) C. A.— Purchase of Land — Compensation — Minerals—Railways Clauses 
Act , 1845, ss. 77-80.—Decision of Q. B. D. (see Yol. 20, p. 52,' vi.) 
affirmed.—- In re Lord Gerard ami L. dt N.W.R. r Ii.'R. [1895J1 Q.B. 459; 
72 L.T. 142. 

(iv.) C. A.— Traffic — Rate for Forwarding — Jurisdiction. —By the special 
Act of the B. company it was enacted that the T. company should 
forward traffic to or from the B. company’aline at rates not greater 
than the lowest rate charged by the T. company, and that if on 
application by the B. company the Railway Commissioners, sitting as 
arbitrators, should decide that the T. company had failed to give any 
of the facilities provided for, the B. company should have running 
powers over the line of the T. company. Held, that the Court had 
jurisdiction to entertain the complaint of the persons aggrieved by an 
overcharge; and that neither the special Act, nor the Railway and 
Canal Traffic Act, 1888, gave the Railway Commissioners exclusive 
jurisdiction.— Barry Railway Co. v. Taj}' Vale Railway Co., L.R. [1895] 
1 Ch. 128; 64 L.J. Ch. 230; 71 L.T. 688 ; 43 W.R. 372. 

(V.) OR. D.~ Undergrmnel Railway—Right to Use Subsoil — "Appropriate." 
—A special Act (incorporating the Lands Clauses Act, 184&) empowered 
a company to make an underground railway, and provided that they 
might “ appropriate and use ” the subsoil of the plaintiff’s land without 
wholly taking the land, subject to the liability to make compenaatioa 
under sect. 68 of the Lands Clauses Act. The company began to bore 
a tunnel under the plaintiff’s land. Held, that they were not merely 
taking an easement, but “land”; that “appropriate ” meant 

, “ appropriate by way of purchase ” ; and that they could not “ appro¬ 

priate and use ” the subsod without complying with the provisions of 
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Jtiha I^sndf .Clauses Act with respect to the purchase of land.. Semble, 
Rne provisions of suoh Act with respect to the entry on lands before 
agreement apply to the asbse.-— Farmer v. Waterloo and City Railway Go., 
L.B. [1895] 1 Cb, §27; 72 L.T. 826 { 48 W.B. 883. 


(».) Railway and Canal Commission Court.—Ftoe^e—Astoriarion 
of Traders-^Complaint Against Increase 0/ Rates — POrtmflars — wamee of 
2'raaers—Railway and Canal Traffic Acts, 1S88 and 16941,«. 7, 81; ». 1. 
stib-ss. 1, 3, 4. —upon a complaint by an association of traders that a 
railway company nad since the last day of December* 1893, increased 
its rates, and that such increased rates were unreasonable, held, 
that the company were not entitled to an order for particulars of the 
names of the traders represented by the association.— The Mansion 
House Association on Railway and Canal Traffic v. G.W.R., 73 L.T. 296. 


Registration 

(it) Q, B. D.— Service Franchise — Police — Constable. —A police constable 
oocupied exclusively, by virtue c*f his employment, a cubicle, being a 
portion of a large room, separated by partitions not reaching to the 
ceiling. Held, that the cubicle was not separately occupied as a 
dwelling within sect. $ of the Parliamentary and Munioipaf Registra¬ 
tion Act, 1878.- ~$arnett v. Hickmott, 73 L.T. 236 ; 43 W.P, 264. 

Revenue 

(iU.) Q. B. D. —Fines on Renewal of Leases—Applied as Productive Capital — 
Deposit at Bank—Property Tax Act, 1842, «. 60, sched. A, r..2,sub-s. 6.— 
Fines received on renewal of leases and deposited at a bank pending 
permanent investment are not “ applied as productive capital,” so as 
to be exempt from property tax.— Lord Mostyn v. London, L.B. [1695] 
1 Q.B. 170; 64 L.J. Q.B. 106; 71 L.T. 760; 43 W.B. 330. 

(iv.) Q.B.D .— Income Tax — Cost-book Mines—Capital or Working Expenses. 
—In respect of capital there is no difference between a cost-book 
mine ana any other mine; and the question whether the expense of 
sinking a new shaft is capital expenditure or working expenses is a 
question of fact to be decided on the circumstances.— Morant v. 
Wheal Greville Mining Co., 71 L.T. 758. 

(v.) C. A.—Income Tax — English Company — Business A broad—-Profits not 
Remitted to England.— Decision of Q. B. D. (see Yol. 20, p. 64, v.) 
reversed.— San Paujp Brazilian Railway Co. v. Carter, L.B. [1895] 
1 Q.B. 580 ; 72 L.T. 244 ; 43 W.B. 339. 

(vi.) Q. B. D.— Probate and Estate Buttes—Legatees identified y Reference 
to another Will—Customs and Inlajld Revenue Acts, 1881; 1889, s. 5.—A 
testator bequeathed his personal estate to»his brother, and directed 
that if the brother should pre-decease him, it should go to his 
executors or administrators, as if the brother had survived, and died 
immediately after the testator. The brother died before the testator, 
leaving a will, whereby he appointed exeoutors. Held, that the 
brother's executors were not chargeable with double duties.— Attorney • 
General v, Loyd, L.B. [1895] 1 Q.B. 496. 

(vii.) P, Q.—Probate Duty—tymnets in England and Victoria ,—Testator 
carried*on business in England in the firm of “ F. and Sons," and in 
Victoria in the firm of “ F. and Co.” The partners were the same in 
both firms, and were domiciled in England. The goods sent to Victoria 
were bought in Europe, and paid for by money sent from Victoria. The 
books of tbit' two firms were kept distinot, and the profits in Victoria 
were remitted to the partners in England. Held, that the business of 
F. a*d Co>4’ Ras situate in Victoria, and that the interest of the 
testator Ja it was liable to probate duty in Victorin.-^-Beaver v. Master 
, in Equity of ike Supreme Court, 72 L.T. 127. 
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- (ij Q. B. P.— Stamp Act,l 801. **• 72, 75, and Schedule—Bond — Security—* 
Lease. —By instrument under seal a telephone company agreed to 
supply J, with a wire and apparatus, in consideration of an annual 
payment by quarterly instalments. The agreement was to continue 
for ten years, and thereafter, from year to year, determinable as 
provided. Power was given to the company to determine on failure 
fo pay the annual sum, and to recover damages for such failure; and 
also to enter for repairing. The exclusive use of the wire and 
apparatus was reserved to J. Held, that the instrument was charge¬ 
able with duty as a bond, being the security for money payable at 
stated periods, and not as a lease.— Jones v. Inland Revenue Com¬ 
missioners, 64 L.J. Q.B. 84; 71 L.T. 763. 

(ii.) Q, B. D.— Stamp Duty-Bond—Security — Stamp Act, 1891, $e. 72, 75, 
and Schedule.—"By instrument under seal a railway company agreed to 
allow the appellants to erect and maintain a certain number of 
machines at certain stations in consideration of an annual payment, 
subject to a power of determining the agreement, the company tq, 
have power to shift the machines or to remove them to other stations. 
Held, that the instrument was chargeable as a bond or oovenant to 
secure a sum of money at stated periods.— Sweetmeat Automatic 
Delivery Co. v. Inland Revenue Commissioners, L.R. [1895] 1 Q.B. 484; 
64 IT.& Q.B. 84; 71 L.T. 763; 48 W.R. 318. 

Riparian Owner 

(iii.) P. O.— Navigable River — Sale of Water Power. —A riparian owner may 
Acquire a right to water power in a navigable river, and sell the same 
as appurtenant to land. A. sold to X. a piece of land on the bank of 
a river, “ together with a quantity of water power, equivalent to 

jff from th 


50 horse-power, to be taken off from the water power and dam of the 
said vendors,”*with a warranty “ against all troubles and hindrances 
whatsoever.” Held, that the purchaser was entitled to a supply of 
water power in priority to the vendor, or his tenants, in case the 
Bupply should fall short of the requirements of all parties.— Hamelin v. 
Bannerman, 72 L.T. 129. 

w 

Sale of Goods:— 

iv.) Q. B. D>— Hire-purchase Agreement — Fraudulent Sale by Hirer — Con¬ 
viction — Reverting of Title—Sale of Goods Act, 1893, *. 24.—Where the 
hirer of goods under a hire-purchase agreement fraudulently sold them 
before the instalments were paid, and was oonvicted for larceny as a' 
bailee, held, that the title to the goods had passed to the purchaser 
under the Factors’ Act, 1884, $nd did not revert to the original owner 
on conviction.— Payne v. Wilson, L.R. [1895] 1 Q.B. 653 ; 72 L.T. 110; 
43 W>R. 250. 

(▼•) Q. B. J> ,— Memorandum in Writing—Acceptance — Sale of Goode Act, 
1893, >. 4, tub-ss. 1, 3.—The defendant made a contract to buy hay 
from the plaintiff to be delivered on July 21st. He after that date, 
the hay not having been delivered, verbally agreed to accept delivery 
_ on August 8th. On that day, the hay having arrived, he went on 
' board the barge »in v/hich it was, took a sample, and refused the hay 
as not being according to contract. Held , that there was no memo- 
randum, in writing of a contract to deliver on August 8th, and that 
there was no such dealing with the goods as to constitute an 
acceptance.—Abbott & Co. v. WoUey, 72 L.T. 117 ; 43 W.R. 270* 

Scotch Law * 

[vi.) H. L.— Pledge—&edelivery to Pledgor—Conflict of Ram .—The pledgors 
of a bill of lading representing a specific cargo were under contract to 
sell a larger quantity of like goods to a third party. The pledgees 
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* returned the bill ot lading to the pledgors to enable them (to get 
possession of tbs goods and sell on me pledgee’s behalf r and account 
for tbepraoeeds. Held, that their security was not affected, ana that 
they were entitled to the proceeds of the cargo, as against general 
, creditors of the pledgors. A question between parties domiciled in 
England as to a movable fund situated in Scotland is generally a 
question of English law.— North- Western Bank v. Pointer, L.R. [1895] 
A.C. 56; 72L.T.03. 

Settlement 

(i.) Ch. H.—Postnuptial — Valuable Consideration—Cesser of Internet on 
Bankruptcy—-Married Women's Property -d ct, 1882, s. 3.—The seotion 
above mentioned only applies where the wife’s property has been lent 
to the husband for the purposes of his trade or business. A husband 
received from his wife some of her separate property, part of which 
he lost in speculation. He then settled the remainder and some 
r property of his own on the usuqJ trusts, the husband’s life interest 
being determinable on bankruptcy. He was made bankrupt, and the 
trustee sought to get aside the settlement. Held, that the wife was a 
purchaser for valuable consideration and in good faith, and that the 
settlement was gjood. Held, also, that to the extent of the wife's 
money lost by the husband, the property brought into settlement by 
him was the wife’s property, and that it might be limited to him 
until bankruptcy.— Mackintosh v. Pogose, L.R. [1895] 1 Ch. 505; 
64 L.J. Ch. 274; 72 L.T. 251; 43 W.R. 247. 

Ship 

(ii.) Q. B, D.— Charter-party — Demurrage — Strikes. —A ship was chartered 
to go to A., and load a cargo of coal “ in the customary manner, say in 
twelve colliery working days,” “ Strikes and lock-outs of pitmen and 
others ” being excepted perils. It was provided, “ It is understood that 
the vessel is to be loaded at once, and lay days to count when vessel 
ready and notice given.” She arrived at A., and notice was given, 
but before the twelve days had elapBed a strike took place, and she 
was not loaded till twenty-three working days had passed. Held, that 
the last proviso only fixed the time when the lay days began, that the 
delay was caused by an excepted peril, and that no demurrage was 
payable.— Petersen v. Dunn d Co., 43 W.R. 349. 

(iii.) P. D. —Collision—Anehoring in Thames — Thames Bye-Laws, 1887, 
Art. 18; 1892, Art. 7 (c).—When a steamship anchors in the Thames 
on account of fog, she must, while lying across the stream, not having 
yet swung to he»- anchor, give fapid blasts with her whistle. She 
ought to take in her side-lights when the anchor holds, and if more 
than 150 feet long, shew a second riding light near the stern, although 
she lias a stern light shewing twenty points.— The Wega, L.R. [1895] 
P..156. 

(iv.) P. D, — Collision—Compulsory Pilotage—Port of Bristol. — Held, that 
the boundary of the port of Bristol as defined by the Pildt&ge Order 
Confirmation Act, 1891, is a straight line between the Holms’and 
Aust. *Held, also, that where a collision happened outside the port of 
Bristol but within the Bristol Channel Pilotage District, within a 
part of which (namely, the port of Bristol) pilotage was compulsory, 
b§ one pilotage rate was payable to a part of the district beyond 
the place of the collision, the defendants were not liable «for the 
Negligence of the pilot.— The Charlfon, 72 L.T. 198. 

(v.) P. I>. Compitlsory Pilotage—Coasting Trade — Merchant Skipping 
’ Act, 1854, ». S70 —Order in Council, 2l*t December % 1871.—A vessel 
carrying cargo for delivery at a foreign port is not engaged in the 
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coasting trade, even though she goes from one home port to another* 
to complete her cargo, ana is therefore not exempt from compulsory 
pilotage. The word “ Europe ” in the section and Order mentioned is 
used in contra-distinction to the ** United Kingdom,” and therefore a 
ship trading, to Cardiff is not trading to a place in Europe, north and 
east of Brest, and is not exempt from compulsory pilotage,— The 
Winestead, 72 L.T. 91. * 

(i.) Q, B, D.— Compulsory Pilotage — Qualification—Merchant Shipping 
Act, 1854, s. 853.—A. held a licence entitling him to conduct exempted 
ships only up and down the Thames. B. was master of an unexempted 
ship which A. offered to pilot in the Thames, no pilot licensed for 
unexempted ships having offered himself. B. refused and employed 
an unlicensed pilot. Held , that A. was not a qualified pilot for the 
purpose of B.’s ship, and that B. was not liable to a penalty for 
refusing him.— Stafford v. Dyer, L.R. [1895] 1 Q.B. 566; 72 L.T. 114. 

* r 

(ii.) H. L.— Consignee for Sale — Liability for Freight. —Decision of C, A.» 
(see Vol. 19, p. 103, iv.) reversed,— White cG Co. v. Furness, Withy t& Co. t 
L.B. [1895] A.C. 40; 64 L.J. Q.B. 161; 72 L.T. 157. 

(iii.) C. A*— General Average. —Decision of P. D. (see Vol. 20. p. 56, ii.) 
affirmed.— The Bona, L.R. [1895] P. 125; 71 L.T. 870; 43 W.R. 289. 

(iv.) C. A. — Insurance—Policy Partly Written and Partly Printed — Attach¬ 
ment. —Decision of Q. B. D. (see Vol. 20, p. 24, i.) reversed.— Hydamet 
Steamship Co. y. Indemnity Mutual Marine Assurance Co, L.R. [1895] 

1 Q.B. 500 ; 72 L.T. 102. 

(v.) C. A. —Insurance — Payment to Insurance Broker — Bills of Exchange. — 
Policies of insurance on the plaintiffs’ goods were effeoted with the 
defendants by brokers. The plaintiffs authorised the brokers to settle 
their claim against the defendants, and to receive payment in cash 
according to the custom. The brokers took a three months' bill instead 
of cash. They discounted the bill, and it was eventually paid by the 
defendants. The brokers failed and did not pay the plaintiffs. Held, 
that the taking of the bill was not within the brokers’ authority, and 
contrary to custom, and did not constitute a payment to the plaintiffs, 
even though paid when du e.— Hine Brothers v. Steamship Insurance 
Syndicate, 72 L.T, 79. 

(vi.) Q B* D* — Insurance — Freight — “ Cancelling of Charter ”—Delay.~-A 
policy upon freight provided “ no claim arising from the cancelling 
of any charter shall be allowed.” The vessel on her way to a port of 
loading under a charter-party *was so delayed by the perils of the sea 
that the contemplated voyage became impossible; out the charter 
was never actually set aside. Held, that the charter waB “ cancelled ” 
within the meaning of the policy, and that the insurers were not 
liable.— In re Jamieson and the Newcastle Steamship Freight Insurance 
Aesociation. —L.R. [1895] 1 Q.B. 510; 64 L.J. Q.B, 222 ; 72 L.T. 195. 

(vii») P. D.— Joint Liability—Payment by one Wrong-Doer—Indemnity — 
Mercantile Law Amendment Act, 1856, ». 5.—The section above- 
mentioned only applies where there is a joint debt existing before the 
judgment creating the liability, and, further, where the joint liability 
arises out of contract, express or implied.— The Englishman (No. #), 
72 L.T. 203. , 

(viii.) P? D,— Limitation of Liability. —The owner of a sailing-ship, m 
calculating the registered tonnage upon which his statutory liability in 
damages is based, may deduct the navigation spaces mentioned in The 
Merchant Shipping (Tonnage) Act, 1889, «• 3, sub-s. 1 (a) (b) (i) (ii).— 
The Pilgrim, L.R. [1895] P. 117. 
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f (i.) #?. T).— Jurisdiction—Writ in Rem—Removal of Ship-^-Judgment by 
Befmti ,—Due service of a writ in rem, without arrest of theship, it 
sufficient to notice to the persons interested to found jurisdiction, and 
to enable like Court to give judgment against them by default.' Judg¬ 
ment by default was given where the ship of the defendant, in an 
action for damage to cargo, was seoretly removed out of the jurisdic¬ 
tion, after service of the writ in rem, bat before arrest,— The Nautik , 
L.R. [1995] P. 121; 72 L.T. 21. 

(ii.) P, D.— Salvage—.Fire—Ship in Dock. —A fire broke out on a ship lying 
in dock. Another ship extinguished the fire by her fire hose. The 
service might have been rendered by a fire engine ashore. Held, that 
it was not a case of sea salvage, and that an oner of £200, the value of 
the salved vessel being £9,500, was sufficient.— The City of Newcastle , 

71 L.T. 848. 

(iii.) O. A. — Practice—Salvage — Appeal — Costs. — It is the general rule* 
< , when the amount of salvage is reduced on appeal, to allow no costs of 
the appeal. There is, however, a discretion to give costs in any 
particular ease.— Gipsy Queen, 48 W.R. 859. 

(iv.) P, D.— Practice-^Salvage — Consolidation. —The Court orders consolida¬ 
tion of salvage suits from considerations of convenience find economy 
without regard to the consent of the parties.— The Strathgarry, 

72 L.T. 202. 

<*•> D.— Practice — Function of Assessors—-Opinion of Judge. —In a 

Collision action in the county court, the nautical assessors considered 
that the plaintiff was to blame. The Judge formed an opinion in 
favour of the plaintiff, which he expressed, but, yielding to his 
assessors, gave judgment for the defendant. Held, on these facts, that 
the Court could not alter tlie decision.— The Fred, 72 L.T. 153. 


Slander 

fvi.) C. A *—Imputation of Misconduct in Public Office—-Special Damage .— 
An aotion will lie without speoial damage for words implying dis¬ 
honesty or malversation in a public office of trust, though it is not one 
of profit, and whether or not there is a power of removal from the 
office for such misconduct .—Booth v. Arnold, L.R. [1895] 1 Q3. 571; 
48 W.R. 860. 


Solicitor 4 

(vii.) C. A..~Companjj—Costs of Private Act—General and Separate Capital — 
Decision ot Q. B, D. (see Yol. 20, p. 25, i.) reversed .—Nichols v. North 
Metropolitan Railway and Canal Co., 71 L,T. 836. ^ 

(viih) Ch. D.—Taxation—Delivery of Bill—Common Order. —An» action for 
dissolution of partnership was instituted, and there were negotiations 
fpr a settlement. The plaintiff’s solicitors stmt to the defendant's 
solicitors a draft agreement, which provided for payment of the 
plaintiff’s costs by the defendant. They also sent their draft bill of 
, costs for £48 19*., with a letter explaining that it was sent that it 
, (flight he perused and the agreed amount inserted in the agijpement. 
Accordingly £45 was inserted in the agreement as the agreed amount. 
The aotion was abandoned, and* the defendant then obtained the 
Common order to tax. Held, that the sending of the bill, as stated, 
was not a delivery of the bill, and that the defendant was not entitled 
to a common order to tax .—In re Hulbert v. Crowe, 71 L.T. 748. 
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Specific Performance:— / * 

(i.) Oh. D. — Lease—Agreement for—Omission of Date of Commencement— 
Agreement not to Underlet without Licence—Responsible Underlease .— 
Plaintiff and defendant signed an agreement on March 28th, by which 
defendant agreed to take an underlease of a house. The date of com¬ 
mencement of the underlease was not mentioned, hut wa§ understood 
to he Apnl 7th, and this date was afterwards agreed to by letter. 
Held, that there was a good contract on March 28th. The plaintiff's 
lease contained a covenant not to underlet without licence, the lieenoe 
not to be refused in the oase of a responsible undertenant. The 
defendant was a responsible tenant, but the lessor refused his 
licence except on certain terms. Held, that the defendant would get 
a good title and ran no substantial risk, and must specifically perform 
the contract.— White v. Hay, 72 L.T. 281. 

Trade Mark:— 

(ii.) Ch. D. — Invented Ward-Registration — Patents, <&c., Acts, 1$89, t. 64 ,* 
1888, 10, mbs. 1 (d) (e).—Tea merchants registered a combined 

word “ Mazawattee,” composed of a Hindoo word “ maza,” meaning 
taste, and a Cingalese word “ wattee,” meaning a garden. Held, that 
it was an invented and not a descriptive word, and was properly 
registered.— In re Densham’s Trade Mark, 64 L.J. Ch. 286 5 72 L.T. 148. 

Trade Name:— 

(iii.) C. A. & Q. B. D. —Name Indicating Manufacturer—Common Law 
Right — True Description. —A manufacturer is entitled, as of common 
law right, to call his goods by a name which is merely a substantially 
true description of them, although by reason of another person having 
for many years sold similar goods under that name purchasers may 
be misled into the belief that they are buying that person’s goods.— 
Reddaway v. Banham, L.R. [1895] 1 Q.B. 286; 72 L.T. 73; 43 W.R.294. 

Trustee:— 

(lv.) Ch. D.— Reversionary Legatee — Right to Information—Costs — R.S.C., 
1883, 0. lxv., r. 11.—The plaintiff being entitled under a will to one- 
ninth share of £900 on the death of a tenant for life, demanded from 
the trustees particulars of the investments of the testator’s estate. 
The estate was amply sufficient. Held, tnat he was entitled to the 
particulars. The plaintiff’s solicitor having shown unreasonable haste 
In commencing litigation, the order for the particulars was made 
without costs, and an order «was made that the solicitor should be 
disallowed costs agafhst his own client.—Sawyer v. Goddard, L.R. [1895] 
1 Ch. 474. 

(v.) C, A. — Unreasonable Conduct—Liability ,—Though a trustee is honest, 

, if he. through over caution or otherwise, acts unreasonably, vexatiously, 
and ^oppressively, and thereby causes expense, he must bear such 
expense, and not throw it upon the trust funds.— Freeman v. Parker, 
72 L.T, 66 . 

• a 

Vendor and Purchaser:— 

(vi.) *Ch. D .—'Contract—Right to Rescind—Exercise of.— Where a vendor has 
agright to rescind the contract in case the purchaser should insist on a 
requisition, he mast exercise the right fairly, and may not keep the 
purchaser in ignqranoe of his* intentions while he is negotiating with 
an alternative purchaser.— Smith v. Wallace, L.R. [1896] 1 Cn. 385; 
64L.J. Ch. 240 ; 71 L.T. 814. 





Smarter!.? digest; 


'• Estate of Trusms-Bxtm of.—A. devi»a free* 

tod odpyholds to trustees upon tifast to jiay-tfents end profits to 
S. for life, *»d after her death to stand seised upofi trust for such 
,, persons 'tots 0. should appoint, and in default of appointment the 
-testator devised the estate to JB. in fee simple. The trustees were 
„ admitted tenants. B., by will, directed them to sell the copyholds. 

■ , 1 i Th^*trustees of her will sold the copyholds, the title commencing with 
- th&vWill of A., the trustees of which were stated to be dead. The 

S iger required that the devolution of the legal estate should be 
s > The vendors replied that the trustees of A.’s will took only an 
, estate for B.’s life. Held, that the legal estate was vested in the 
trustees of A.’s will, and that the purchaser's requisition had not been 
sufficiently answered. —In re Townend ’* Contract, 43 W.R. 392, 


Vestry t— 

(ill % B. D. — Metropolis— Vestryman — Disqualification—Quo Warranto — 
v " Jnetropolis Management Act, 1855, s*. (»—10, 37, 54.—The writ of quo 
, wArranto will not lie against a 4 vestryman, who has ceased to be 
qualifie d unless be has acted as vestryman since disqualification.— 
\ Beg. v. Williams,,Hi L.J. M.C. 34. 

(hi.) C. A. & Q. B, 3D. —Owen m Error — Damage—Bight of Principal to Sue. 
—The plaintiff contracted to supply the defendant's ship, then at N„ 
with coals. He telegraphed to his house at N. with instructions as 
f , to drawing on the defendant The telegram contained a code word 
; which meant that the ship was to go to R. By a mistake in 
transmission the word was altered into one which meant that she was 
to go to C. The master of the ship was informed, and received a 
a t letter from the plaintiff's house confirming the accuracy of the 
information, and went to C., which caused the defendant a loss, for 
which he counter-claimed in on action for the price of the coal. Held, 
that the letter to the master was a warranty on which the defendant 
could sue; and that he was entitled to succeed on the counter-claim. 
—Brown v. Law, 71 L.T. 770 and 72 L T. 185. 


.Water Company:— 

(iv.) O. A. — Parliamentary Powers—Interference with Water Supply .— 
Decision of Ch. D.. (see Vol. 20, p. 27, vi.) reversed.— Corporation of 
* Bradford v. PickUsX. R. [1895] 1 Ch. 145; 64 L. J. Ch. 101; 71 L.T. 793. 

Weights and Measures 

(v.) a. B. D.~ Milk Chums— Weights and Measures Act, 1878, s. 25, — A., a 
farmer, sent milk to X. in churns, each marked as containing a 
specified quantity, and containing a gauge indicating the quantity of 
milk. Two of the churns were tested, and found to contain two pints 
less than the marked quantity. Held, that the churns were measures 
within the Act, and were false, and that A. was rightly oonvioted.— 
- Harris v. London CaunHj Council, L.R. [1895] 1 »Q.B. 240; 

«4L,rT. M.C. 81; 71 L.T 844. 

, Will:— * 

, /ni,4 0hu D.~ Construction — Annuity—Charge of.— Testator devised to H. 
lands subject to a previous interest, and charged the reversion thus 
created with the payment of an annuity to S., the first paynjent to be 
tnado six months after the testator’s death. Held, that the annuity 
» <f ,, at the testator's death, but was only charged on the 

reversion aff toe termination of the preceding interest.— Williams v. 

, Williams, 43 W.R. 875. 
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{10 O. A.— Conslruttion—7pta$s—Nckt-of-K3n—Tim for Ascertaining —ThS 
ultimate trusra of a testator’s real and personal estate were for his 
“ own right h4irs and next-of-kin according to the nature of the said 
property ” without any reference to intestacy' Of the Statute of 
*- Distributions. The several tenants for life were restricted from 
alienating their hfe interests. Held, that the class to t^ke must be 
ascertained at the death of the testator, and not at the period of 
distribution.— Patten v. Sparks, 72 L.T. 5, 

(ii.) C. A ^Construction — Mortmain— Mortmain, Acts, 1888,4 ; 1891*, s. 5. 
—Decision of Ch. D. ( see VoJ. 20. p. CO, vi.) affirmed.— Forbes v. Hume, 
Lt.B [1895] 1 Ch. 422; 64 L. J. Ch. 267; 72 L.T. 68; 43 W.R. 25)1. 

(iii.) C. A .—Construction — General Restraint of Marriage.—A testator be¬ 
queathed a fund upon trust for his daughter for life for her separate 
use, remainder in trust for her children, with a gift over in defadlt of 
children. By a codicil he declared that his will was that the daughter 
, should not marry; and directed that, in case of her marriage or death, 
the fund should be held upod trust for the persons mentioned in the 
gift over. It was held, m 1843,'that the limitation over contained in 
the codicil was void as regarded the life interestTocing in general 
restraint of marriage. On the daughter’s death leaving iapue, held, 
that the will and codicil must he read together, that the construction 
was that the fund should go over on death or marriage, which should 
first happen, and that as it could not go over on marriage the daughter’s 
children were entitled.— Morley v. liennoldson, L.R. [1895] 1 Ch. 449. 

(iv.) Ch. D.— Construction — Precatory Trust,—A gift purporting to vest 
property m a legatee absolutely and for his own benefit is not confined 
to a life interest or made subject to a precatory trust merely by an 
expression of the testator’s wish that the legatee shall, by will or 
otherwise, make a disposition m favour of others which could equally 
be effected by tho legatee by virtue of his beneficial ownership.— 
Trench v. Hamilton, L.E. [1895] 1 Ch. 373 ; 72 L.T. 88 , 

(v.) P. C.— Construction—Trust by Reference—Multiplication of Charges .— 
Testator gave his whole estate upon trust :„( 1 ) to pay the income of 
£ 20,000 to his wife so long as she remained his widow ; ( 2 ) after her 
second marriage to pay her the income of £10,060 for life ; (3) after 
her death to pay the income of £ 20,000 for the benefit of his children; 
(4) m case of her marrying again to apply the income of the balance 
of the £20,000 upon the last mentioned trusts; (5) subject to the 
said trusts to pay to each child attaining twenty-one half of the 
capital sum therein bequeathed in trust; ( 6 ) out of the residue to pay 
his brother £ 10 , 000 ; ( 7 ) the ultimate residue to be held upon the trusts 
declared of the £20j000. Held, that on remarriage the widow Was not 
entitled to any interest in the ultimate residue.— Trew v. Perpetual 
Trustee Co., 72 L.T. 241. 

(vi.) Ch. O. — Satisfaction—A legacy of £400, no time of payment being 
fixed, held, not to be a satisfaction of a debt of £300 payable to the 
legatee by the testator within three months after his death.— Galham v. 
Smith, L B. [1895] 1 Ch. 516; 72 L.T. 223 } 43 W.R. 410. 

(vii.) P. D.— Probate—Document — Incorporation of. —A testator devised 
property to trustees to provide an annuity of £3,000 for his wife, 
setting apart certain funds which they would find “ noted ” by him. 
After his death a document was found in his handwriting, purporting 
t« be instructions to his executors, and containing the words, “the 

v stocks to be set apart to pay pay wife the £3,000 per annum,” followed 
by a list of seouxtties. The earliest date which* cquld be attributed to 
the document was after the will, but before two codicils which con¬ 
firmed the will. Held, that as the language of the will did sot refer to 
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P ) t, Executor-Suhstitviionar^ Jppoinfi/ienl.-r Testatrix 

appointed as* executors 0., T. and S., ana if either of them should 
declifie to' acfrshe appointed “ m their place ” B. or F. 8. renounced 
prohate and F. cuboid not be heard of. Probate wee granted to O., T. 
and B,—rJn thJk goods of Bradford, 72 L.T. 267. 

(il) P, D.— Probate—Foreign Will—English Assets. —A domiciled German 
died in Germany, leaving a German will. The German Court 
appointed executors, who applied for probate 'in respect of the English 
assets of the deceased. Probate granted accordingly (see Vol. 20, 

,' p. 99, vi,).—I« the goods of Brhsemann, 72 L.T. 268. 

, A 

(iff.) p, D.— Probate — Execution — Position of. — Testatrix obtained a printed 
. hum of will, and filled in her name and a description of property as 
“ money, furniture, house linen, wearing apparel, and jewellery/' 
which she bequeathed to her “sisters and friends.” The execution 
was at the foot of the will. On the second and third edges there 
appeared a list of specific bequests in the handwriting of the testatrix 
to persons, some of whom were her sisters and other* Her ^friends* 
Held, that only the first page was entitled to probate.—Jfoyle v. Harris , 
48 W.B. 352. * 

v * 1 V 

(iv.) P. D.— Rrobate — Res inter Alios Acta. —A person who is not a party to 
probate proceedings in which the validity of a will is questioned, is 
not bound by the result unless he was cognizant of the proceedings 
' and was entitled to intervene. A person who was cognizant of, and" 
had assisted the plaintiff in, a probate action, but was not aware that 
be was interested, and, therefore, not entitled to intervene, held. tabb 
bound by the result of the action.—-Town# v. Holloway, L.fi. [18tfJ 
B. 87; 72 L.T. 118. 
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(tbilcr $kta. 

HpHE 24th October was signalised in the usual manner by 
the re-assembling of Her Majesty’s Judges at the 
Royal Courts of Justice, initiating the new Michaelmas 
Sittings. The Lord Chancellor (Lord Halsbury) led the 
procession, consisting of the Lord Chief Justice (Lord 
Russell, of Killowen), the Master of the Rolls (Lord Esher), 
Lords Justices Lopes, Kay, A. L. Smith, Rigby, Sir 
Francis Jeune (President of the Probate, Divorce and 
Admiralty Division), Mr. Baron Pollock, Justices Hawkins, 
Mathew, Cave, North, Grantham, Sterling, Kekewich, 
Lawrance, Romer, Wright, Collins and Kennedy, the 
Attorney-General (Sir R. Webster, Q.C.), the Solicitor- 
General (Sir R. Finlay, Q.C.) and Sir Edward Clarke. 

Public opinion appears to favour a decided curtailment 
of the Long Vacation. • What between the closing of the 
forensic temple of Janus for so long a period every year, the 
administration of the inchoate Judicature Act, and the 
contradictory and multifarious Rules of Court, the spirit of 
litigation and the rendering of public justice is being well 
nigh quenched out of the land. 

In the«old days Hilary Term began on the 23rd January 
and ended the 12 th# February; Easter Tesrq began the 
Wednesday fortnight after Easter Sunday and ended the 
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Monday next after Ascension Day; Trinity Term began the 
Friday next after Trinity Sunday and ended the Wednesday 
fortnight after; Michaelmas Term began the 9th October 
and envied the 28th November. 

Two members of the Bar have just been raised to the 
Peerage, Mr. Plunket, who was called to the Irish Bar in 
1862, and was Solicitor-General for Ireland from 1875 to 
1877; also Baron Henry de Worms, who was called to the 
Bar by the Honourable Society of the Inner Temple in 1863. 

The new Lord Mayor, Alderman and Colonel Sir Walter 
Wilkin, is an honorary member of the legal ‘profession, 
having been called to the Bar by the Honourable Society 
of the Middle Temple in 1875. 

The annual provincial meeting of the Incorporated Law 
Society was held at Liverpool on October 8th, 9th, 10th, 
and nth, where several interesting Papers on legal subjects 
were read. 

Sir Edward Clarke, speaking at a banquet given by the 
Cutlers’ Company, emphatically challenged the statement 
of the President of the Incorporated Law Society that, 
although members of the Bar accepted large fees, they did 
not always discharge the duties for which they had been 
paid. He might have added, with truth, that members of 
the Bar do not always receive fees for important services 
which they have rendered. 

The Commissioner of Police of Scotland Yard, has 
committed a grave error by refusing to licence £or public 
use certain omnibuses which contravene an order of March 
10th, 1871,* by the late Lord Aberdare, then Home 
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Secretary, that “ no printed or written bill shall be affbced 
against the windows of any stage carriage.” In the #nrst 
place this order was ultra vires. Secondly, the Commissioner 
of Police has tried to support an illegal order by dictatorial 
means. The right course it is obvious would have'been for 
him to have proceeded for penalties against the omnibus 
proprietor for non-conformance with the above illegal 
order. This, of course, he feared to do. It now remains 
for Parliament to clip his wings. 

It is time that some statutory enactment should intervene 
to protect the public against a biassed magistrate. The 
action of Mr. Newton, in the matter of Professor Ray- 
Lankester,*at the Marlborough Street police-court, is open 
to severe criticism. There should be an easy method of 
appeal, from all decisions of magistrates, irrespective of 
the amount of punishment which they may mete out. A 
decision of a single individual should always be open to 
review. 

Mr. Gibson Bowles suggests the formation of a Defence 
Association of property holders against the extortionate 
exactions of the Inland Revenue Department under Sir 
W. Vernon Harcourt's disgraceful Finance Act. The great 
difficulty in the way of forming such an Association is that 
no great mass of men are affected simultaneously by the 
Death Duties. The most desirable solution is the repeal 
of this most obnoxious Act. Candidates for Parliament 
will be questioned as to their views on this subject. 


The rates of the Metropolis are becoming more and more 
excessive. The voice of the mourner is heard froqi St. 
Mary * Abbott's, Kensington, and re-echoed by the 
inhabitants of Ltfwisham. The School* Board and the 
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r London County Council are the chief offenders. It is not 
realised that the Police rate, the School Board rate, the 
London County Council rate, and the Equalization charge 
of the Metropolis are burdens imposed by independent 
authoritfes, which the vestry of each parish is compelled to 
meet. This the vestry does by raising the money to be 
expended by those authorities, as well as the slender 
contributions required for local purposes. 


This is well shown by a return lately issued by the parish 
c of St. Marylebone, in which* they show that whilst the 
monies necessary for parish requirements (Vestry, Guardians 
of the Poor, Baths, Washhouses and Burial Boarjl) in 1875 
amounted to 2s. nd. in the £> the monies required for the 
same purposes in 1895 amount to less, viz., 2s. io£d.; whilst 
on the other hand the rates raised by the Vestry for the 
independent authorities only amounted, in 1875, to i6d. in 
the ■£, the claim made in 1895 by the independent authorities 
amounts to 2s. ii£d. in the £. It is clear that the fault 
lies with the independent authorities, the School Board and 
the London County Council, as we have above stated. 

The Sylvan Debating Club has removed from Lords to 
St. James’s Hall, Piccadilly, and its change of venue has 
been followed by a large influx of new members, principally 
hailing from the Temple. Mr. Alfred Harmsworth, the 
great journalist, has been appointed its new Treasurer. 
Sir Sherston Baker, Bart., and Mr. Robert Manuel continue 
to be its President and Vice-President respectively. 

On King’s Hill at Rochford in Essex, on every Wednesday 
morning next after Michaelmas Day, a Court, vulgarly 
called ** The Lawless Court,” was held at cock-crow. They 
whispered togteftter, had no candles, no pen and ink, but a 
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coal instead ; he that owed suit and service there,/and' 
appeared not, forfeited double his rent for ^every hour that 
he was absent. This servile attendance was imposed on 
the tenants for conspiring at a like unseasonable time to 
raise a commotion. The Court belongs to the Honour of 
Raleigh, and is called u Lawless " because held at a lawless 
hour, or quia dicta sine lege. 


I.—THE HISTORY OF E-NGLISH LAW, BEFORE • 
THE TIME OF'EDWARD I. 

"VX 7 E have little doubt that a treatise purporting to be 

* * “ the history of English Law before the time of 

Edward I.,”* would justly be held to have satisfied the 
promise of its title if it had commenced with the reign of 
King Henry II., inasmuch as there is a remarkable con¬ 
currence of opinion amongst the most eminent Englishmen 
of letters, who have treated of the Constitutional History 
of England from very different points of view, that a 
Common Law cannot be considered to have been established 
in England before the reign of King Henry II., that 
monarch having been the first who succeeded in abolishing 
the Mercian, the Danish, and the West Saxon customs. 
The authors, however, of tjiie present work have dealt 
more generously with*their readers, and they have divided 
their treatise into two books, the first book containing what 
they have been pleased to term “ Sketches of early English 
History,” while the second book is entitled “ Doctrines of 
English Law in the e^rly Middle Ages.” We propose on 

* The History of English Law before the time of Edward /., by Sir Frederick 
Pollock, Bart., M.A., LL.D., Corpus Professor of Jurisprudence irf the 
University of Oxford, and Frederic Wiliam Maitland, LL.D., Downing Pro¬ 
fessor of the Laws of Bhgland in the University of Cambridge. 2 vois. 
Cambridge: at the University Press, 1895. 
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thJ^present occasion to deni only with the <( Sketches/' 
which might have reasonably been entitled an introduction 
to the doctrines, systematically discussed in the second 
book, feut the authors have deviated from the received 
practice of astute bookmakers, who are accustomed to 
insert in a so-called introduction certain matters which may 
interest their more learned readers, but which the majority 
will regard as so much husk to be reserved for a future 
day, whilst they proceed at once to feast on what they con¬ 
ceived to be the kernel of the work. The authors, however, 
of the present work have rfot left this class of readers 
without the consolation of a short introduction, the chief 
object of which is to make known the opinipn of the 
authors, that the Law, which prevailed in England before 
the coming of the Normans, was pure Germanic Law, and 
that the supposed proofs of a Celtic element in that Law 
are either mere coincidences or may well go back to a 
common stock of Aryan tradition, antecedent to the 
distinction of race and of tongue between the German and 
the Celt. 

The entire text of this short introduction is well worthy 
of perusal on the part of the student, inasmuch as the 
authors explain why they have regarded, as beyond the 
scope of their worjc, the subject of Constitutional Law, and 
they have frankly avowed their reasons in the following 
words: “They have no wish to say over again what the 
Bishop of Oxford has admirably said, and no hope of being 
able to say with any truth what he has left unsaid." They 
have further explained why they have left on oye side the 
present^sphere of Ecclesiastical Law, although they admit 
that they have made, from time to time, incursions into 
what was once the sphere of that Law, and they conclude 
their succinct introduction with an apology for their scant 
treatment of Criminal Law*, as Sir*James Stephen has 
laboured so ably and so recently in that field. 
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Having premised so much, the authors commence their 

“ Sketches ” by introducing their readers to a very complete,' 

although limited, survey of Anglo-Saxon Law; and here 

we must indulge ourselves with an explanatory word to our 

own readers. The authors state, in a brief Preface, that 

the greater share of the execution of the work is due to 

Professor Maitland. We shall therefore, in the following 

pages, speak of “ the Professor ” instead of “ the Authors,” 

not intending thereby to deprive Sir Frederick Pollock of 

the credit of having jointly transplanted from German 

* 

gardens many flowers which adorn the pages of the first 
book, but simply because the* numerous learned notes are 
suggestive that those flowers were culled by one and the 
same ha*nd, under the discriminating judgment of one and 
the same mind. 

The Professor accordingly commences his survey of 
Anglo-Saxon Law with the observation that it is involved in 
great obscurity, not so much from lack of materials, as for 
want of any sure clue to the right interpretation of those 
materials, as it would be a barren task to apply the refined 
classification of modern systems to the Dooms of the 
Anglo-Saxon Kings, and the latest of the Anglo-Saxon 
Costumals are open to grave suspicion, not merely of an 
antiquary’s pedantic exaggeration, but t of deliberate copying 
from other Germanic Law-Texts. The Professor has no 
hesitation in avowing at once that his opinion is more or 
less widely divergent on several matters from the views 
advanced by J. M. Kemble in his Codex Diplomaticus JEvi 
Saxotiici , from whom, however, he always differs with regret; 
but he cbnsiders him to have been frequently carried away 
by an exalted ccfhception of primitive Germany freedom. 
He observes that “ Kemble’s work often lequires coriection, 
but if Kemble’s work had not been, there woult^ have 
been nothing to correct!,” He further remarks that 
Kemble’s great Achievement was to maka the way plain 
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to the appreciation and use of the Charters and Land 
Bo\jks, which record the munificence of Anglo-Saxon princes 
to religious houses and to their own followers, a&4 likewise 
to call attention to Anglo-Saxon wills, which although few 
in number, are of capital importance in fixing and illus¬ 
trating certain points. The Professor passes over many 
peculiarities of Anglo-Saxon Law as of little interest in the 
days of Glanville and of Bracton, and of no interest at all 
to Englishmen in the present day. He takes care, however, 
to notice in the Anglo-Saxon polity preserved down to the 
Norman conquest, several traces of a time when the family 
and the kindred, and not the individual, was the Unit of the 
Commonweal, controlling its members in many ways, and 
answering for them in matters both of public and 6f private 
life. Such a stage of society, lie remarks, is not confined 
to any one region, or to any one race of men, but is still 
found in the present day as an integral part of Hindu 
and of South Slavonian life, and when it puts on the face 
of strife between hostile kindreds, it is shown in the way of 
tribal factions, and more especially in the blood-feud. A 
man's kindred are his avengers, and it is their right and 
honour to avenge him, and it is their duty to make amends 
for his misdeeds, and to maintain his cause in fight. 

The Professor adds that the legal importance of the 
kindred in such matters appears to have been still 
recognised in the latest Anglq-Saxon Costumal, and it is 
probable that a person could abjure His kindred, and that 
the abjuration of kindred entailed a renunciation of all future 
right of inheritance. It is not, however, known for certain 
whether this was a common practice, or whether any 
symbolic ^ceremonies, like those of the Salic Law, were 
ever required in England in such matters. 

He further observes that the absence of trial by battle 
from Anglo-Saxon procedure can best be explained *by the 
persistence of.e#ctra-judicial fighting. We hesitate, how- 
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ever, to follow the Professor's guidance on this point .J The 
Lombards introduced trial by battle into Italy from their 
animosity to the clergy of the Latin Church. The 
Lombards were not Germans. They came originally from 
the northern bank of the Danube, and were, in their 
original home, Iconoclasts, and as such, when they came 
into Italy, they recoiled from the Ordeal by Fire which was 
under the control of the Latin clergy, whp were of a 
different religious school. The Lombards have the credit 
of having devised the judicial combat as the best test of 
the truthfulness of witnesses, whilst the Anglo-Saxons? 
abominated it. The Professor passes by the question how, 
in spite of the antipathy of the Anglo-Saxons to the judicial 
combat, it made headway throughout Europe under the 
feudal system, and how it came to be an institution of 
English Law, and, we may add, how it continued to be such 
an institution as late as the early part of the present 
century, when it was formally abolished by a Statute of the 
Realm (59 Geo. III., c. 46). 

The Professor’s treatment of Norman Law, which 
occupies the Second Chapter of the First Book, will 
probably be found to be of more interest to the general 
reader than the preceding chapter on Anglo-Saxon Law. 
In fact the Professor’s treatment of the Law of England 
before the coming of the Normans may possibly be thought 
by some of his readers to be open to a remark analogous to 
that which he has himself made upon J. M. Kemble’s Codex 
Diplomaticus Mm Saxonici, and whilst he has been carried 
away on the one hand by an exalted conception of the 
legislation of Canute the Dane, he may on the other hand 
have been fascinated* by the analogies, which he Whs himself 
discovered in early German Law, or which the profound 
researches of German antiquaries have made known’to us 
in the present century. The student, therefore, must not 
be surprised that the Professor has put aside the question 
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whether the Law of the Normans, after their settlement 
in Neustria, was mainly Frankish or mainly Scandinavian, 
as he commences with the assumption that at least for half 
a century before the battle of Hastings the Normans were 
Frenchmen, and the law of Normandy was mainly French. 
He explains this afterwards by saying that in describing the 
Law of Normandy to have been mainly French, he means 
to say that it was Feudal. The word Feudal, however, 
displeases him, as he considers it to draw attention only to 
the prevalence of dependent and derivative land-tenure. 
•Further, he observes that the, use of the term “ feudal ” 
during many centuries has been so vague that the historian 
may say, with equal truth, that William of Normandy 
introduced feudalism into England, or that "he saved 
England from feudalism. He summarises his objection to 
the term “ feudal ” by observing that the history of feudal 
law is the history of changes, which leave unchanged little 
that is of real importance. He does not, however, allow 
the reader to remain dazed, as it were, by any new light 
cast by him on feudalism, but he notes a few interesting 
traits of the feudal system. He is desirous, however, to 
avoid saying anything that may have been said elsewhere. 
Nevertheless, students of the feudal system will find in the 
text and in the valuable notes appended to the text, sparks 
of light cast from time to time upon dark spots in the 
histories, with which they mayhave been hitherto familiar. 

The Professor observes that on the eve of the conquest 
of England the Anglo-Saxon Alodium and the Roman 
beneficium were meeting in the feodum. It is plain, he says, 
that a new scheme of dependent proprietary right was 
being fadftioned at that time in Normandy, into which 
scheme every acre of a conquered kingdom might easily 
and Naturally be brought. That system embraced amongst 
its subjects “justice and office.” It is plain that the right 
of doing justice and receiving the profits thereof had 
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become a heritable right in Normandy at the time whjpi the 
conquest of England was approaching, and the Normans 
brought that right over with them when they crossed the 
sea to conquer England, and found the ordinary ^procedure 
of the Courts much the same as in Normandy, since in 
neither country had men passed the stage, at which they 
look to the supernatural for proof of doubtful facts. We 
may be more certain, however, that Norman Law had at 
that time outstripped English Law along what must seem to 
us to be a destined path of progress. England after the 
Conquest came in sight of an.ecclesiastical jurisprudence of 
conflicts and compacts between Church and State, while 
within pur Island Church and State had hitherto appeared 
but as two phases of one organisation, in which view the 
Professor is confirmed by Bishop Stubbs, who writes thus 
of the English Church in the Prse-Norman period, “The 
unity of the Church in England was the pattern of the 
unity of the State; the cohesion of the Church was for 
ages the substitute of the cohesion which the divided 
nation was unable otherwise to realise.” 

The Normans had no written Law to bring with them, 
and the Professor observes that we may safely acquit them 
of much that could be called Jurisprudence, but the Norman 
William, after the Conquest, invited to his assistance a 
jurist of Pavia, a consummate pleader, who had previously 
done him good service in his Duchy of Normandy, and who 
had become famous as the Prior of the Monastery of Bec- 
Hellouin, where he had taught Law and educated, as it 
were, the Normans for their great exploit of subduing 
England, The Professor concludes his Second Chapter 
with a brief sketch of the character and attainments of 
this remarkable man (Lanfranc), who became Archbishop 
of Canterbury and the King’s Chief Minister, and to* whom 
may be attribute^, what is'stated in a note, to have been 
the representation of Sir F. Palgrave in his History of 
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jtfor&mdy, namely, that traces of an Italian element are 
discoverable in the English Law of the twelfth century, and 
that we are indebted to Lanfranc's direction and inspection 
for the caiigraphy of Domesday Book. 

The next following chapter treats of England under the 
Norman Kings. Professor Maitland holds that the effect of 
the Norman Conquest on England was very slight. No 
Norman code was transplantable, whilst a good deal of 
English Law existed in writing, but the Conquest stamped 
an indelible mark upon our Law; it introduced French terms 
into it, and it feudalised our Land-Laws as regards their 
terminology, and very few of the legal transactions of 
English agricultural life continued to be described by 
English verbs. 

It was, however, in our Courts of Justice that the French 
language will be found to have exercised the greatest 
influence. For instance, inside the Courts of Justice every 
person, and every thing, with the exception of the witnesses, 
the writs and the oaths have French names, whilst in the 
sphere of justice and police outside the Courts we must go 
as far as the gallows, if we would find an English institu¬ 
tion. Right and Wrong , however, have been kept as terms 
of Law, and although tort has been received, droit has been 
rejected, and even the term Law probably owes its salvation 
to its remote cousin the French lei. The Professor, 
however, does not overlook the fact* that there was a 
powerful rival against the French language in the field of 
legal affairs. In England, for some time after the Conquest, 
Latin at first became the wiitten language of the Law, as 
it Was a language understood and written by the learned 
men of both races. It was the language of such legal 
documents as the Normans knew, and although it was not 
the language of the English Dooms or of the English Courts, 
still it was the language of the English Charters and Land- 
Books. In the* second place English had long been a 
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written language, and a written language which cou|i be* 
used for legal and governmental purposes, whilst French 
was, as yet, hardly better than a vulgar dialect of 
Latin, and thus the two, languages which Kin^ William 
used for his Laws, his Charters, and his Writs, were Latin 
and English, The Professor adds a note that the well- 
known passage about the English and French languages 
in the would-be Ingolfs History of Crowlmd (Scriptores 
post Bedam f p. 512b), is one of that forger’s clumsiest 
falsehoods. 

The Professor admits that during the following century* 
Latin kept its pre-eminence, and that under Henry II. and 
his sons Latin became the language of our voluminous and 
official kecords, and was not dislodged from this position 
until 173 r when it gave place to English. Notwithstanding, 
however, that English had* at that time successfully 
asserted its claim to be the language of the Statute 
Book, French continued to be the language of the 
Privy Seal, whilst Latin remained the language of the 
Great Seal. 

The early destiny, however, of our Jegal language was 
not irrevocably determined until Henry of Anjou was king, 
and the Professor considers the fatal moment of that 
determination to have been the year *1166, as being, in his 
opinion, the year of the Assise of Novel Disseisin. Then 
indeed he says tha^t a decfree went forth which gave to 
every man dispossessed of his freehold a remedy to be 
sought in a Royal Court, that is, in a French-speaking 
Court. We incline, however, to think that the Professor has 
antedate*d in this passage the earliest issue of the important 
Assise of Novel f)isseisin, as no article on tharsubject is 
to be found in the text of the Assise of Clarendon, which 
is the^only important Assise of 1166 that has come Mown 
to our time, and is the only Assise of that year that is 
printed in the volume of Select Charters* to which the 
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.Professor often appeals as trustworthy; whereas in the 
subsequent Assise of Northampton ( a . d . 1176) which is 
printed in the same volume of Select Charters, there is an 
Article (No. 5) of the required tenor. “ Item justitia domini 
Regis factant fieri recognitionem de disseisinis factis super assisam 
a tempore quo dominus Rex venit in Angliam proximo postpacem 
factam inter ipsum et regem filium suum The subject 
matter of this article is conclusive that it is not the repeti¬ 
tion of an article drawn up in the year 1166, inasmuch as 
King 1 Henry’s son had not been crowned King at that 
«time. It is true that there is e prefixed to the text of the 
Assise of Northampton (a.d. 1176), as printed amongst 
the Select Charters , certain words: “ Ha sunt Assises factce 
apud Clarendune et postea recordatce apud Northamtoniam ,” 
and the Professor may have attached weight to this prefix 
to the text of the Assise in the Select Charters, but this 
prefix is, in fact, a portion of the text of the Chronicle of 
Benedictus Abbas (of Peteiborough), from which the 
compiler of the Select Charters has extracted the text of 
the Assise of Northampton. Our reader may possibly think 
this criticism to be of little or no importance, but we 
consider that a great future is in store for The Cambridge 
History of English Law, and that it will be appealed to 
frequently by students as a work of authority, so that if there 
be any error in the Professor’s view of the time at which 
the recognition of Novel Disseisin was introduced, it may 
be set right, and honour be given to whom honour is due.* 
The Professor, however, has further stated his reasons for 
saying what has hitherto been left unsaid by others, and we 

* If the rdSbgnition of Novel Disseisin was introduced in 1166 then Richard 
de Luci, who was great justiciar, may claim the credit of its introduction. 
We sijppose it, on the contrary, to have been introduced in about the same 
year in which the Grand Assize was introduced, and that Rartuif de Granville 
was its author, and left special instructions respecting the procedure in the 
thirteenth book of His*Manual for the King’s Justices \Liber Curtails ). 
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shall invite our readers to consider those reasons ii^* their 
proper place in the next chapter. 

The Professor, in this chapter, has digressed far away 
from the days of the Norman Conquest, and a avows his 
suspicion that if the villagers in the thirteenth century did 
not use French when they assailed each other in the village 
Courts, their pleaders used it for them, and in this view we 
may add that he is confirmed by a note in Professor 
Wenck’s edition of Magister Vacarius Primus Juris Romani 
in Anglia Professor, p. 138, which we cite in the Professor’s 
support. That note cites a gloss on the digest De juris d 
facti ignorantia, from which an argument may be derived, 
“contra, eum qui cum ibi litigat, ubi est copia advocatorum,petit ut 
advocatus' adversarii sui Gallicd aut Anglicd lingua alleget 
(argumenta sua), quasi ipse, cum laicus sit, Latinam linguam non 
intelligat. ,> The remaining matters of the chapter of 
England under the Norman Kings, expanded by the digression 
into the days of Henry of Anjou, is very interesting, for 
the Professor does not fail to notice the precaution which 
the Norman King William had taken to preserve certain 
features of the old English Law, for instance, he decreed 
that all men were to have and to hold the Law of King 
Edward, with certain additions, however, which he had 
made to it. The Professor admits wfth perfect justice that 
King William was not a great legislator, and that he rather 
favoured the scheme of the* Normans retaining the Norman 
Law, leaving English Law to the English, but adds that the 
period was too late for a system of personal, that is, of 
racial laws. Both in France and in England Law was 
becoming territorial, and a King of the English, who was 
Duke of the Nornfans, was interested in obliterating the 
distinction which stood in his way, if he was to be King of 
England. % 

We pass by tlje rest of*this chapter without comment, 
for it travels beyond the period of William the Norman, 
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but it $vell deserves perusal, for the Professor notices several 
Law-treatises, amongst others a treatise known as Liber 
Quadripartitus, the greater portion of which work is lost, 
but what remains is a laborious, but not very successful, 
translation of the old Dooms, and as closely connected 
with the Quadripartitus , he invites the reader’s attention 
to a far more important work, the so-called Leges Henrici, 
which seems to have been compiled shortly before the year 
iti8. He considers the compiler of these latter Leges to 
be a champion of West Saxon, or rather, of Wessex Law; 
he then mentions what he considers may be appropriately 
termed the bilingual Law of King William, in which the 
Latin text is evidently a translation of the French text, 

4 

both of which texts he holds to be private work. The last 
treatise which he mentions is a book written in Latin, 
which passes under the title of Leges Edwardi Confessoris, 
and which purports to contain the Law as stated to the 
Conqueror in the fourth year of his reign by juries repre¬ 
senting the various parts of England. This book he 
condemns as a private work of a bad and untrustworthy 
kind, inasmuch as, to use the Professor’s words, it has 
something about it of the political pamphlet, and was 
evidently written in the interest of the Church. The 
writer of it hates the Danes of the past, and hates the Dane 
Law, and according to him, King William was on 
the point of imposing the Dane Law upon the whole 
country, when he was induced by the suppliant jurors 
to confirm the Law of Edward. The so-called Law of 
Edward was really the Law of Edgar, but from JEdgar’s 
death until the accession of the Confessor, Law had 
slumbered in England. The writer of this work, he adds, 
strives to blacken the character of King Canute, the great 
Lawgiver. Unfortunately, the Professor goes on to* say, 
the patriotic and ^ecclesiastical learnings pf the book made 
it the most popular of all the old Law-books; it was vener- 
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able in the thirteenth century, and even Bracton quoted 
from it. In spite, however, of this tribute of contemporary 
approval, the Professor puts his foot down heavily upon 
this work, and is led by Dr. Liebermann, of Halle, 
who published in ,1892 Einleitmg in den Dialogue de 
Scawario , pp. 72—7, to regard its author as a person who had 
borrowed his materials from the library of some Cathedral, 
perhaps that of Coventry. The Professor concludes the 
third chapter of the first book with a short notice of the 
Curia Regis, which, under the.two Williams, seems to have 
been the name borne by those great assemblages which* 
collected three times a year round the King, when lie wore 
his crown on the great festivals of the Chuich. It was in 
such assemblages that the King’s Justice was done under 
his own eye, but under Henry I. something like a 
permanent tribunal of justice becomes apparent, over which 
a Chief Justiciar presided. Twice a year a group of 
justices, taking the name of the Exchequer, sat around a 
chequered table, and audited the accounts of the sheriffs, 
and did incidental justice, whilst some of its members were 
sent from time to time through the. counties to hear the 
pleas of the Crown, which were very elastic; and there 
were able clerks amongst them, who, having had long 
experience as financiers, must have known in addition a 
little of the new canonical jurisprudence. Notwithstanding 
all this, when Henry I. died little had been done towards 
a complete centralisation of the work of justice, and in the 
woful days of Stephen, when a quarrel arose between the 
King ai\d the Officers of the Exchequer, the fortune of 
English Law assumed a very uncertain look, and the more 
so when a Prince (rfenry II.) succeeded to the tlirone, who 
was disposed to treat England as the buttress of a great 
Continental Empire. % 

With the acce|sion of Henry II. the # Professor enters 
upon a fourth chapter, which is headed “ Roman and Canon 
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•Law^” We cannot, however, take our leave of the chapter 
entitled ** England under the Norman Kings,” without 
recording our opinion that ft is a very complete account of 
that obsqure period of English history, and that it is 
skilfully lighted up with numerous side-lights from German 
sources. 

The next chapter is on a subject of more widely .extended 
interest, and is entitled “ Roman and Canon Law.*’ Of all 
the centuries the Professor holds the twelfth to be the 
most legal, and he commences with discrediting, for what 
^reason he does not say, the Breviarium of Alaric, which he 
states correctly to have been compiled a.d. 506 for the 
Roman subjects of the Visigothic Kingdom. He adds that it 
furnished in the following centuries materials for small 
manuals of practice, and thereby established a current 
Roman Law, that had almost ceased to be Roman. 
A great change, however, dawned upon Europe in the 
first years of the twelfth century, when Irnerius 
began to teach the Digest of Justinian at Bologna. 
A powerful school very soon formed itself around his 
successors, and the Professor is justified in saying that 
students flocked to Bologna from every corner of Western 
Europe, as if a new Gospel had been revealed. Another 
Law was at the same time coming into being, and it soon 
asserted its right to stand by the side of the Civil Law, as 
a second great body of Jurisprudence. The Civil Law 
might be the law of earth jus soli, here was the law of 
heaven, jus poli , and the Professor proceeds to trace in 
slight outline the growth of a stately body of Law; from the 
end of the fifth century, when the first stor^e of the edifice was 
laid by a collection of conciliar resolutions and papal letters 
brought together by Dionysius Exiguus (Denis le petit), a 
mon£ of Rome. It circulated widely and was from time to 
time enlarged aijd revised, and the Professor adds that some 
version of this work it probably was that Archbishop 
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Theodore, of Canterbury, produced at the Cotjncil X>f 
Hertford in 673.* 

The Professor, however, has neglected to mention a 

collection t compiled for the Spanish Church, about the 

same time by Isidore, Bishop of Seville, the mention of 

which deserves a place in history, as it serves to '-explain 

why a clever Forger, who published in the ninth, century a 

collection of Canons and Decretal Letters, which are now 

knowrf as The False Decretals, adopted the name of Isidore 

Meicator. The Professor gives but a meagre account of 

this famous Forgery, ar$d briefly states that its authbr 

called himself Isidore Mercator, and that many guesses 

have been made at his real name and home, but nothing 
* * 

more seems to be known about him than that he did his 
work in Gaul about the middle of the ninth century. It 
would have been well if the Professor, having broached the 
subject of The False Decretals, had stated that it was at one 
time thought extremely probable that Benedictus Levita, a 
Deacon of Mayence, who, by order of Otgar, Archbishop of 
Mayence, compiled the three last books of the Capitularies 
of the French Kings , which are ordinarily added to' those of 
Ansegis, was the author of the Forgery, but this opinion, 
which has a certain plausibility, does not solve all the 
difficulties, and it has been for some time abandoned in 

* This is rather a bold conjectare, as all that Archbishop Theodore says: 

“ Quibus ( Ep .) statim protuli eutndem Ubrum canonum, et ex eodetn libro 
decern capitula, quce per loca notaveram This could not well have been the 
large collection of Dionysius, and it was hardly possible that between 630 and 
673 that work could have gained so general a reception. It is the better 
opinion that Theodore made the Codex Canonunt Ecclesie Universe the basis 
of his reformatory wfak* grafting upon it such of the canona»of the British 
Church as had been already received. 

f Blaschi in his Treatise de Collect. Canonum Isidori Mercatoris (Neap. 1760) 
spealtp of a collection of Canons attributed to Isidore ot Seville, drlwn up at 
the. beginning of the seventh century, and of which MSS., according to 
Cardinal D’Aguirre ( toncil. Hisp., Tom. r, p. 85) weA <0 be found in various 
Spanish Libraries. 


2—2 
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favour, of an opinion that The False Decretals were the 
work of more than one person. Benedictus Levita quotes 
them in the Capitularies , which fact the Professor leaves 
unnoticed, Jbut he informs us that a change has recently 
taken place in the opinion of learned men, and, whereas, it 
was formerly thought that the main object of the Forgery 
was to strengthen the Supremacy of the Roman See, it is 
now a prevalent opinion that the main design of the 
forgers was not that of exalting the See of Rome but 
that of asserting the rights of Bishops (i) as against 
the civil power; (2) as against fheir metropolitans. 

The Professor states this fact in a note, and observes 
in the text that in the interval between the ninth and 

r * 

twelfth centuries the learning of canons and decretals 
ceased to be a mere part of theology and began to 
wear an air of jurisprudence. The names of Regino, 
of Prum, who wrote early in the tenth; of Burchardus, 
of Worms, who wrote early in the eleventh; of Ivo, 
of Chartres, who died early in the twelfth century, 
stand out among those of the compilers, and we may 
add these further facts that whilst Burchardus, Bishop 
of Worms, borrowed support from articles of the Civil Law 
known to him through the Theodosian Code, Ivo, Bishop 
of Chartres, improved upon the collection of Burchardus 
by the use of the Digest and the Code of Justinian. We 
mention this fact by the way as we pass on under the 
Professor’s guidance to the great work of Gratian, a monk 
of Bologna, which he completed somewhere between 1149 
and 1152 under the modest title of Concordantia Discordan- 
tium Canonum , which was soon known <as the Decretum 
Gratiani. The Professor pronounces this work to be a 
great Law-book and its author to have been animated with 
the spirit, not of a theologian, but of a lawyer, and the 
Professor is witfyoyt doubt right, seeing tha£ its compilers had 
in view a scheme to form a school of canonists, who should 
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bring to bear upon the Decretum and on future Decretsfls 
of the Pope methods analogous to those which the civilians 
were employing upon the Digest and the Code of Justinian. 
The Decretum Gratiani , however, never became enacted 
Law, although Canonists seldom went behind it. It was 
however authorised as a lecture-book for the Schools of 
Law at Bologna, and in the middle of the twelfth century 
the Popes began to issue Decretals for the whole of 
Western Christendom in great abundance, and compilations 
of these were made from time to time, in which work 
Englishmen in Italy took part; but these were all superseded 
by a grand collection, published by Pope Gregory IX., 
in 1234, The Professor completes his account of the 
Corpus Juris Canonici by a specification of its contents, 
and adds that by the time the Extravagants were added to 
the collection, Canon Law had seen its best day. 

The Professor then proceeds to trace the history of the 
Canon Law in England and leads us on to the days of 
Archbishop Theobald, of Canterbury, who invited Vacarius, 
a learned Lombard lawyer, to England. He is disposed to 
think that the Archbishop’s clerk, Thomas (Becket), who 
was destined to become Chaucellor, Archbishop, and 
Martyr, and, as the Professor thinks, who may have sat at 
the feet of Gratian, imported Vacarius into England. We 
may admit that Thomas Becket may possibly have been a 
useful intermediary between the Archbishop and Vacarius, 
but the circumstances of the day support the received 
tradition that the idea of countermining the influence of 
King Stephen’s brother, Henry, Bishop of Winchester, who 
had obtained for # himself the office of Pajjal Legale, 
originated with the Archbishop, and the Professor admits 
that there are no circumstances in the life of Vacarius 
whifch would lead us to suppose that he took part in favour 
of Becket in hi« great controversy with, the King. On 
the contrary, we find Vacarius acting as the compurgator 
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of Be^ket’s rival, Archbishop Roger of York, when his 
complicity in the murder of St. Thomas had to be 
disproved. 

From Stephen’s reign onwards the proofs that Roman 
and Canon Law are being studied in England became more 
frequent. The letters of John of Salisbury, Archbishop 
Theobald’s secretary, and one of the foremost scholars of 
the day, are full of allusions to both Laws. In his Poly - 
craticus he has given a sketch of civil procedure, which 
has drawn high praise from Carl von Savigny. The epistles 
ascribed to Peter of Blois, Archdeacon of London, are full 
of juristic conceits. Giraldus Cambrensis laments that 
literature is being obliterated by law. Abbot Benedict of 
Peterborough has, in his monastery, the whole Corpus 
Juris Civilis in two volumes, and various canonical text¬ 
books. Thomas Marlborough, Abbot of Evesham, has 
taught law at Oxford, and, as it would seem, at Exeter, 
’d he has brought with him to his monastery a collection 


*ooks, utriusque juris. It is plain also that a flourishing 
TB of Roman and Canon Law had grown up at Oxford, 
compressor continues his notice, which is reasonably 


until we?/ the leading Legists and Canonists in England, 
unexpected ^to’the reign °f Richard I., when he does an 
the Practica Le^ J ust i* ce in calling the reader’s attention to 
which has been ^ ^ ecre ^ orum °f William de Longchamp, 
CailJerner of Lyons rescued from oblivion by Dean 
°f Richard when on § c h am P> who had been Chancellor 
fortune, and was H * Normandy, followed the Duke’s 
Richard of England^” 060 ^ him w ^ en h® became King 
Chancellor, up on „,i • |° hfojh station Qf Justiciar and 
°f Papal Legate * WaS 11 P the still higher office 

of England, whilst tl 6 ^ us fof a time the real ruler 
in the Fourth CnisacT ^ WaS a h s ^ * n the Holy Land 
circumstances w hi*u ^ he Profess or^t masses over the 

Cb led t0 *l» downfall >f Longchamp. 
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and accordingly has omitted to state that the proceedings? 
which led to his deposition, although revolutionary, were 
attended with certain formalities, which evinced the hold, 
which legal system had acquired at that tinm over the 
Barons. The Professor briefly mentions the names of one or 
two of our countrymen, amongst others Ricardus Anglicus, 
who has been identified with Richard Poore, successively 
Bishop of Chichester, of Salisbury and of.Durham, and 
William of Drogheda, who taught at Oxford and wrote a 
Summa Anna, and the Professor aptly mentions that 
the Roman Catholicism—&e need no better term, he* 
observes, of the Canon Law—retarded the development of 
National # Schools of Law, as all the great causes, 
the causes celebres, went to Rome. The remainder 
of this chapter is interesting and instructive, but it 
travels beyond the time of Edward I., and the tone is 
suggestive that the Professor is surveying events too 
exclusively from a nineteenth century point of view, and 
that he occasionally dips his pen into ink that is slightly 
over-caustic. He admits, however, that the English Law, 
more especially the English Law of civil procedure, was 
rationalised under the influence of the Canon Law, and he 
admits that our own Glanville, to whom he dedicates the 
next chapter, has told us that the e*xceptions, or, as we 
should say in more familiar language, the challenges, which 
can be made against jurors, are the same as can be made 
against witnesses in the Courts Christian. 

The Professor returns in due course further on to the 
subject of the Assise of Novel Disseisine, and states his 
reasons, which we must not pass over, for fixingj^he date of 
the Assise in the year 1166. “ We fix the date/' he says, 
44 because the next Pipe Roll, which records the abundant 
profits reaped by the itinerant justices in the field of criminal 
law, gives us also* our first tidings of men .being amerced 
for Disseisine against the king’s Assise ; from that moment 
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onwaFrd we get such tidings year by year.” This coincidence 
is no doubt noteworthy, but it is by no means conclusive, 
for the Professor appends to this passage a note that there 
are writs of earlier date, which in many respects resemble 
the writ of Novel Disseisine, and we may add that it should 
hot be overlooked that the entries in the Pipe Roll to which 
the Professor alludes, and which commence at 12, Henry II., 
are simply pro Disscmna super assisam Regis. Further, it is 
reasonable to suppose that the king had issued Assises for the 
redress of Disseisines frequently before he issued his cele¬ 
brated Assise of Novel Disseisine. This latter Assise was 
intended to jedressdisseysines, which had taken place during 
the occasional visits of the King to Normandy, and Glanville, 
as Chief Justiciar, had probably aided the King with his 
advice in simplifying the -procedure in such cases, an 
account of which is given in the Treatise for the guidance 
of the King’s Justices, which was drawn up under the eye 
of Glanville and bears his name. We agree with the 
Professor that this work was completed after the death of 
Glanville, most probably by Archbishop Hubert Walter, his 
nephew, who had been his secretary during his lifetime, and 
succeeded him t as Chief Justiciar after his death in the 
Holy Land. 

The Professor, who has prefixed to the next chapter 
(Chapter V.) the title of “ The ,Age of Glanville,” although 
the chapter conducts the reader beyo*hd that period and 
introduces him to the Great Charter of King John, discusses 
the question whether Glanville wrote the book that has 
long borne his name. This question raises almost as 
perplexing a problem for students of,legal history as the 
question who compiled The False Decretals , to which we 
have plready suggested the answer, that they were probably 
compiled by more than one h^nd. A like answer ftould 
probably meet the difficulty in the case oC the Tractatus on 
procedure, which, as the Professor tells us, was known in 
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the thirteenth century as Summa, qua vocatur Glaunvile .* 
There was nothing derogatory to the Great Justiciar 
in his being supposed to have originated such a work, 
and the Professor observes that from internal evidence 
it is clear that it was not completed before the 
month of November, 1187. Such an inference is What 
may be called a necessary inference, as there are 
inserted in the Treatise (eighth book), two Final 
Concords executed at Westminster in the year 1187, 
“ Coram Ranulpho de Glanvilla- justiciario domini Regis et 
aliis fidelibus domini Regis.’* There is, however, further* 
evidence we may add in the Treatise itself, which alludes 
to the dispute between King John and his nephew, as to 
Prince Arthur’s preferential right of succession to the 
Duchy of Normandy, and which warrants the inference 
that the Treatise was not completed in its present state 
before the reign of King John. We have spoken above of 
Glanville’s work as a Treatise for the guidance of the 
King’s Justices, for such in fact it became, and for such 
uses we incline to think that it was designed by its author 
with the King’s approval. Thus we-find mention in the 
Appendix to the Second Report of the Roybal Commission 
on Historical MSS. (1871), of a small folio volume preserved 
amongst the Hengwrt and Penarth MS>S., which contains a 
text of Glanville’s Treatise^ thus headed, “ Incipit prologus 
inlibrum qui vocatur Curialis , in quo continentur leges Anglice." 
The Treatise contained in the above manuscript purports 
to have been copied from a book entitled Liber Curialis, 
which had the same beginning and the same ending as the 
print of Glanville’s ^Treatise, namely, the Prologue with 
certain interpolations in it, which are not found in the 
earliest MSS. of the Tractatus, and the identical Colophon 
at th6 end, Explicitus est Liber Legunt Anglia, which is 
found in most of the printed editions. • * 

It was not every person in those days who could write a 
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"boolty but the King’s officers aspired to that task. The 
Professor has previously mentioned the Dialogus de 
Scaccario, an anonymous work, which is now rightly 
ascribed to Richard Fitznigel, who was the King’s treasurer, 
and he has observed that such a book, which discloses the 
minutest detail of the King’s Government, is one of the 
wonderful things of King Henry II.’s wonderful reign, as it 
exposes to the light of day many things which Kings and 
Ministers are apt to treat as secrets of State. Here the 
Professor puts on his nineteenth century spectacles, and 
‘judges the motives of Henry II. as if he were a nineteenth 
century King, but Henry II. was a many-sided man. After 
his bitter controversy with Archbishop Becket, h® trusted 
no official, and he resolved to obtain in writing from his 
chief officials a mass of information on matters within their 
respective departments, so as to render himself independent 
of oral tradition, if the man at the helm should at anytime 
not know his proper course, or should be disposed to put 
the helm the wrong way. The King had no mind to be 
obliged to act as William the Normans’ representative had 
in former days been obliged to act on Pennenden Heath, 
when he had to send for an aged South Saxon Bishop to 
declare the ancient custom of the Law. We suggest this 
view of Henry II.’s character inasmuch as it accords with 
the King’s general conduct and would not have been 
unworthy of his genius. ‘ 

The fifth chapter is entitled the “ Age of Glanville,” but 
the Professor warns us that Henry II. was rather an 
organiser and governor than a legislator, and itdstothe 
administrative character of his reforms that we may ascribe 
our lamentable lack of documentary evidence respecting 
them^ and thus it has come about that many results of his 
activity have been regarded as part and parcel df the 
traditional Common Law. The first grant legal document 
to which the Professor invites our attention are the 
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Constitutions of Clarendon, in which the King called upon 
his nobles in the year 1x64 to declare the Law of the 
Realm in the matters that were then in debate between 
the Church and the State. These Constitutions, however, 
were not drawn up under the advice of Glanville, but under 
the counsel of Richard de Luci, at that time the King’s 
Justiciar, and Glanville’s predecessor, and they were 
tendered by the King to the Prelates as a Concordat. The 
Professor omits on this occasion all mention of Richard de 
Luci’s name, but the Justiciar’s steadfast conduct in 
supporting the King against Archbishop Becket earned for 
him the cognomen of Richard the Loyal. The Professor 
is more interested in summing up what he considers to be 
the most permanent and the most fruitful results of 
Henry II.’s reign, and commences with that, which 
modern Englishmen will be apt to think the most 
distinctive, namely, the inquest, the recognition and trial by 
jury, and he states that in the main he accepts the results 
attained by Brunner in his Entstehung der Schwurgerichtc. 
The Professor holds that the Jury has no place in our old 
communal Courts, and that the quarter to which we 
ought to look for the Jury is the Frankish inquisitio , the 
prerogative right of the Frankish Kings, not the ordinary 
procedure of the Frankish (^ourts. *He considers the 
Frankish King to have imitated the procedure of the 
Roman fiscus, and to have assumed to himself the privilege 
of ascertaining and maintaining his own rights by an 
inquest, and to have granted to others the same procedure 
which he had adopted in support of his own rights; and all 
this may be seen .in the Frankish empire of the ninth 
century, in the Neustria of the time of the Norman 
invasion, after which it settled down in deep darkness, so 
much so, that it may be said, that but for the Conquest of 
England it would h^ye perished, and have bqcpme long ago 
a matter for the antiquary. 
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Such, says the Professor, is now the prevailing opinion, 
and it has triumphed in this country over the natural 
disinclination of Englishmen to admit that this “ palladium 
of onr liberties ” is in its origin not English, but Frankish, 
not popular, but royal. It is certain, that of the inquest of 
office,andof the jury of trial, Anglo-Saxon Dooms give no 
hint, ijjertain, that by no slow process of evolution did the 
Dooms-i^an or the Oath-helper become a recognitor. The 

V 

only dou|>t that there can be is as to the jury of accusation, 
the jury as an organ of fama publica. There seems, 
however^ to be good reasons for believing that some of the 
Scandinavian nations came by a route of their own to 
something that was very like a jury. The investigation, 
however, of this matter is made the more difficult by the 
comparatively recent date of the Scandinavian Law-Books. 
No doubt thele is here, he says, a wide field for research, 
but it seems unlikely that any fresh discovery will disturb 
the derivation of our English inquests from the Frankish 
inquests. That the Norman Duke brought them with him 
as one of his prerogatives can hardly be disputed. 

The Professor then proceeds ^to explain the nature of 
the several Apsises mentioned in the Treatise ascribed to 
Glanville. He considers that King Henry II. conceded to 
his subjects, as a royal boof^ his own prerogative procedure, 
and that the first class of disputes, submitted as a matter of 
common practice to a jury, wh-s one in which the claims of 
the Church came into collision with the claims of the State, 
and to meet such a case the Kin]g granted, in 1164, recourse 
to a procedure, which in after cfay^y was known as an 
Assisa uttum, and in which a recognition of twelve men 
was to decide whether ( utrum ) the lanch in question was 
almg or a lay-fee. Two years later the King instituted, at 
a Council held at Clarendon (a.d. 1166), wnich the Student 
must be careful not to confound with theNConstitutions 
of Clarendon (a.d. 1164), a procedure known as the 
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Assise of Novel Disseisine, which we have already had * 
occasion to discuss, and respecting the date of which 
Assise we are unable to accept the Professor’s view; 
for at that time Glanville, who deals with this Assise as if 
it were beyond doubt his own offspring, was not J usticiar. 
The Professor mentions two other Assises which haVe a 
place in the Treatise ascribed to Glanville, namely, the 
de morte antecessoris, by which the Professor holds 
that another blow was struck at feudal justice, and the 
de ultimaprasentatione which stands to the wiit of right 
of advowson in somewhat tlfe same relation in which the J 
Novel Disseisine stands to the writ of right (de redo) for 
land. The Professor classes these four Assises as Petty 
Assises, and only makes a brief allusion to a more important 
change made by the King-in.the institution of a novel 
procedure in a proprietary action for land, known as a 
Grand Assise, by which the tenant of land, as defendant in 
an action, might refuse the wager of battle and have the 
action removed from the Feudal Court to the King’s 
Court, and the whole question of right determined by the 
inquest of neighbours. The Professor^passes in review the 
visitation of counties by itinerant justices, the adoption by 
the King of the accusing jury as part of the ordinary 
mechanism of justice, and the growing‘practice of adding 
to the articles of the Eyre (capitula ttineris), and he notes 
the changes which have been worked in the functions of 
the King’s Court, which instead of being a Court reserved 
for great men and for great causes, for matters that 
concerned the King, as in earlier times, had become an 
ordinary tribunal ipr the whole realm. ^ 

No judicial rolls have come down to us from Henry II.’s 
reign, but during the last years of it such records 
were being compiled, and for our knowledge of what went 
on in the Courts ^e have still to look tq annalists and 
biographers, and they are apt to give us not the ordinary 
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but the extraordinary, and thereupon the Professor proceeds 
to narrate two or three extraordinary trials, in which the 
King presided, surrounded by the prelates and nobles, and 
whilst the Professor admits that the King was at heart a 
lawyer, quite competent to criticise the wording of a new 
Charter, he considers him to have sold in his Courts 
Justice, but it was a better article than could be had 
elsewhere. Meanwhile, law and literature grew up together. 
Roger Hoveden, the Chronicler, and Walter Mape, the 
Satirist, were among this King’s itinerant justices, and the 
Professor ci+es the Dialogue on the Exchequer and the 
Treatise ascribed to Glanville as evidence that Law had 
now become the subject of literature. * 

The Professor considers that it is a doubtful question 
whether Chief Justice Glapviile wrote the book that has 
long borne his name. He observes that the author writes 
not as a statesman, but as a lawyer, and that whoever he 
may have been, the author of the Treatise was very familiar 
with the Justice done in the King’s Court during the last 
years of Henry II., and we may safely say that the Treatise 
was not written without Glanville’s permission or without 
Henry’s. 

About the motive, which gave rise to the work ascribed 
to Glanville, the Professor is silent, and the point of view 
from which he regards it leads him nowhere, as he treats 
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it as a specimen of a national legaS literature, in which 
England was in advance of both France and Germany, 
those counties having been content, since the issue of the 
last of the Carlovingian Capitularies, to live under Law, 
which fyg.d taken the form of multitudinous local customs. 
But the Professor does not leave us without a few words 
on the subject of the Dialogue of the Exchequer, which he 
suggests was not meant for the general public so much as 
for the numerous clerks, who* were leaning their business 
in the Exchequer. This is, perhaps, a more probable 
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suggestion than that which we have already made*in a* 
previous place, namely, that Henry II. bore in mind the 
disaster which had befallen King Stephen, when he 
imprudently arrested all the members of the great family 
that formed the working staff of the Exchequer. In the 
absence of the engineer and the chief stokers to control 
its action, the machine on that occasion stopped work, 
and Henry II. may have been bent on preventing the 
recurrence of such a disaster in the case of the Exchequer. 
If such a conjecture be correct it will throw a further 
side-light on the object, which the author of the Treatise* 
ascribed to Glanville may have had in view, and we shall 
not be far. wrong if we hold it to have been drawn up as 
a manual for the King’s Justices, like the public enchiridia * 
introduced into the Eastern empire after the time of 
Justinian, and that it acquired a place in the Western 
Europe amongst the Libri Curiales . We refrain from giving 
instances of books under that title, as we have already 
called the attention of the reader to the existence of a 
Liber Curialis , the contents of which are identical with the 
Treatise ascribed to Glanville. 

We could continue with pleasure our survey with the 
Professor in his further examination of the Roman and 
Canon Law to be found in the Tractatus of Glanville, many 
MSS. of which, he says, aie extant. We believe that we 
have personally examined the majority of those MSS., 
some of which are of much literary inteiest. He further 
adds that a French translation of it is found in Houard’s 
CoutumeS'Anglo-Normandes, and a German text in Phillips’ 
Ettgltsche Rechtsgeschichie, and he somewhat carelessly says, 
in a tone which John Skene, the Archivist of the King of 
Scots, would much resent if he were alive, that a version of 

* For an account of these enchiridia the reader may consult the prochiron 
of the Emperors Basiliu9, Constantine and Leo, by C. E! 9acharice, Ju. M.D., 
Heidelbergae, 1837. 
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* it, known as Regiam Majestatcm, became current in Scotland. 
He has, however, added in a note that the Regiam 
Majestaim is collated with Glanville in Vol. I. of the Acts 
of the Parliament of Scotland. 

The Professor includes, under the (i Age of Glanville," 
the exaction and the grant of the Great Charter of 
King John, as he considers the Charter to be mainly 
restorative, and that the reforms of Henry II.’s day 
were accepted in the so-called Charter, and made the 
basis for a treaty between the King and the Baron!; 
r but the Professor holds that* Henry II. would never have 
acknowledged t)ie claim of the feudal lord to hold a court 
of exclusive competency in proprietary actions relating to 
lands held of himself. He regards this provision as a 
retrogressive step, and further in the most famous provision 
of the Charter, namely, that every man is entitled to the 
judgment of his peers, he detects a feudal claim, which 
could only cease to be dangerous when, in the course of 
time, men had distorted its meaning. These and other 
unfavourable criticisms of the Great Charter may have some 
warrant, but it must be remembered that the Barons at 
Runimede were the stronger pai ty, that they had clamoured 
at St. Edmund's for the Charter of Henry I., and that the 
Great Charter was a compromise, to which King John was 
an unwilling party, and to which the assent of the Barons 
was obtained with difficulty through the persuasive counsel 
of Archbishop Langton, supported by the advice of William, 
Earl of Pembroke. But after all the Professor admits that 
the Great Charter, with all its defects, rightly became a 
sacred t^ct, and was the nearest approach to an 11 unrepeat¬ 
able fundamental statute *’ that England has ever had. 

We must pause here lest our readers should experience a 
sense of fatigue, for the lines of what the Professor has 
modestly terq^d sketches, are by no c means slight. We 
have invited the reader's attention, as we have pro- 
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ceeded, to the leading features of each sketch, as, the 
sketches have a general characteristic, which they 
share in common with the drawings of a well-known Royal 
Academician, of which it has been said that the lounger you 
gaze upon them, the more will they please you by the 
result of the numerous side-lights which the attist has 
employed. We stop short, however, at the “Age of 
Bracton,” for although the Professor has had the courage 
to endeavour to compress the legal incidents of that 
instructive Age into a single chapter, it contains of itself 
the materials of an independent and complete book. 

Travers Twiss. 


II.—BURMESE LAW. 

TN Burma the legal system that prevailed prior to the 
introduction of the Anglo-Indian Law, and which now 
governs domestic relations, has been termed “ Buddhist ” 
Law, and as such it is known at the present day. Though 
Buddhism, the religion of the people, has influenced the 
law, there can be no doubt, as Mr. Justice* Jardine* has 
clearly shewn, that the origin is to be traced to Hindu Law. 
In the Jardme Prize Essay, the late Dr. Forchhammert 
traced the origin to Ipdian sources by a detailed comparison 
of the Institutes of Manu with the Wagaru, a Burmese 
Dhammathat of the end of the thirteenth century. The 
Dhammathats or Burmese legal compilations reveal in 
their terminology and arrangement their Indian influence, 
but owing to racial differences great divergences ll&ve taken 
place, and at the present time recourse cannot be had to 
the Hi|idu Law except for pui poses of historical research. 

• 

* Formerly<fudicial Commissioner of British Qurma- 
f He was the Pali-Professor of the Rangoon College. 

• 3 
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• In a. case of considerable importance relating to the joint 
interests of husband and wife in property acquired after 
marriage, Mr. Justice Fulton* remarked: “It seems 
useless tq me in a case like the present to seek for analogies 
from Hindu Law, for there can be no doubt that Buddhist 
Law on this subject is now widely divergent. One of its 
leading principles seems to be the equality of husband and 
wife in all questions connected with property. No doubt 
in some matters traces of a less liberal system prevail. 
The husband,- for certain purposes, is still lord of the 
► wife and, where religious* offerings are concerned, 
his supremacy is distinctly recognized. But so far as 
interest in the property is concerned, the husband and 
wife seem almost on terms of equality. To have recourse, 
then, to Hindu Law for the purpose of establishing the 

t 

husband’s power over the joint property would be to 
endeavour to arrest the progress which has been made in 
this country towards the emancipation of women by having 
recourse to a system based on less liberal and wholly 
inconsistent ideas." t 

A prominent feature, therefore, is the position that 
women occupy in Burma. Socially they are as free as 
their sisters m Europe, and legally they possess larger 
rights. The Burihese Law is contained in various 
Dhammathats—the leading ones being the Dhammavilasa 
(12th century;, the Wagarit (13th century), the Manu Kyay 
(1756), the Manu Reng (1753), the Thara Shwc Myin 
(1771), the Wonnana (1772), the IVini Tsaya Pakathani 
(1775), the Mohaviukcdani (1832), and more recently the 
Attothankepa by Kin Wun Mingyi, p.S.I, All those 
enumerated, except the Attathankepa* have been translated 
in selected portions to meet the present requirements in 

a 

* Formerly Judicial Commissioner of Lower Burma, 
f Ma Thu v. Mm Bu, Selected Judgments and Ratings of the Court of the 
Judicial Commissioner and of the Special Court of Lower Burma , p. 578. 



BUftMESE LAW. 


35 


# t 

those cases which are determined by Burmese Law.* The 
Manu Kyay is the only Dhammathat completely translated, 
and has been most frequently consulted in the British 
Courts, and the A ttathankepa was considered aq authority 
in Upper Burma before the annexation, and has also been 
referred to since then. “ This book is a compilation or 
digest of the leading texts on Buddhist Law, and it is 
believed to have been approved of and commonly accepted 
as authoritative during the reigns of the last two Burman 
Sovereigns.* The main division of the Burmese Law 
books is into eighteen titles which “ is more or less tha 
same as that given in the Hindu Manu,” t and is absolutely 
devoid.of any system. The Wagaru gives it —“ the law 
concerning the contracting of debt; the law of giving and 
taking (in marriage); the law of sale and purchase ; the 
law regarding slaves ; the law of inheritance; the law of 
gambling; the law of assault; the law of theft; the law 
regarding the hiring of persons; the law dealing with 
adultery; the law of division of land; the law of purchase 
of property; the law relating to accusations; the law of 
deposit of property; the law of mortgage; the law of 
divorce; the law regarding two-footed and four-footed 
animals.” 1 

The classification seems to be bas*ed upon the kind of 
cases that fiequently occurred than upon any logical 
system. The Austrian theory of sovereignty never dawned 
upon the Burmese jurists. The jurisprudence of Burma 
resembled the condition which Sir Henry Maine has des¬ 
cribed tp have been the state of the Punjaub under Runjeet 
Singh. The King was absolute, and in the words of Sir 
Henry Maine, “ he could have commanded anything; the 

* Ma Sein Nyo v, Ma Kywi, Circular No. 41, of 1894, of the Judicial Com¬ 
missioner of Upper Burma. # 

f Jar dine Priac Essay, p, 45. % # 

$ Ibid., pp. 44-45, cf. also Manu Kyay, Bk. III., at the beginning. 

• 3—2 
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smallest disobedience to his commands would have been 
followed by death or mutilation, and this was perfectly 
well-known to the enormous majority of his subjects. Yet 
I doubt whether once in all his life he issued a command 
which Austin would call a law .... The rules which 
regulated the life of his subjects were derived from their 
immemorial usages, and these rules were administered by 
domestic tribunals, in families or village communities—that 
is, in groups no larger or little larger than those to which 
the application of Austin’s principles cannot be effected, on 
his own admission, without absurdity.” * 

As a rule the Dhammathats do not expound principles, 
but are fond of giving concrete examples and where they 
differ it is most perplexing to come to any satisfactory con¬ 
clusion. But a peculiar feature of the books is the details 
in which they deal with unimportant subjects. The Manu 
Kyay specifies twelve kinds of securities,! most of the 
Dhammathats state seven kinds of wives, viz., a wife like a 
mother, a wife like a sister, a wife like a friend, a wife like 
a slave, a wife like a master, a wife like an enemy, and a 
wife like a thief; and the characteristics of these are 
described fully. 

Some extracts shewing the curious rules of ancient 
Burmese Law may be given as they suggest the state of 
society, and civilisation achieved by the people. The 
extracts are from the Manu Kyay , translated by Dr. 
Richardson, as it embodies the decisions of typical cases 
and reveals the manners and customs of the Burmese of 
the last century. ( 

In Bk. sect. 7, the case of finding a pot of gold is given, 
and how it should be dealt with : “ If anyone find a pot of 
gold, and shall deny it on being asked by the chief (king), 
the chief shall have a right to the whole. If he do not deny 

* Ettrfy History of Institutions , pp. 38(1*1, 
f Bk. III., sect. 36. 
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or conceal it he shall have one-half. If a slave find - a pot 
of gold, his master has a right to the whole. If children 
find one, their perents have a right to the whole. If a pupil 
find one, his teacher has a right to two-thirds.” * 

In Bk. II., sect. 20, the law as to the remuneration of 

a 

pleaders is stated : “ Any good pleader, though the. state¬ 
ment of his case may not have been taken down, if he has 
only just sat down, or put up the sleeve of his jacket,* shall 
have a right to his pay. Tlieie shall be no plea that the 
case was not vested. 

“ If the client shall run away, or conceal himself, the 
pleader shall bear the whole amount of the decree. If he 
produce, *or hand over the client, he is free, and shall have 
a right to ten per cent, for his pay and security. If a 
pleader be bad, he must takb the consequences .... 
If a pleader shall have gained a cause, he has a right to a 
percentage. If he lose it, he has a right to a reasonable 
remuneration. If it be a matter of life or death, or 
redemption for the same, and the client shall not suffer 
death, or pay the forfeit, the pleader has a right to a fee of 
thirty tickals of silver, the price of his client’s body.” 

As Buddhism regards it as a sin to take the life of any 
living thing, the law did not approve af capital punishment. 
Bk. V., sect. 1, says: “Oh, King! because it is thus said, 
that from anyman^who has killed another with a sword, 
spear, bow and arrow, or any other instrument, it is proper 
to demand restitution .... it is not proper to put 
him to death. What is the comparison ? It is this:—Any 
dog tha{ shall have bitten a man’s foot, as it is not proper 
for that man to l 5 ite*the foot of the dog, it is not* proper to 
put a man who has killed another to death in return ; and 
a king who in this does not put a murderer to death, will be 
praised by the gods and all good men, and supported and 


* A sign of readiness to contest any dispute. 
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adhered to by them; and alJ evil nats (spirits) who have no 
respect for the law, shall keep at a distance from them, 
and the country of such a king shall be called an excellent 
country, and the inhabitants will be prosperous and happy.” 

The law of partition and the mode of dividing the 
inheritance is peculiar. Bk. X., sect. 14, says: “If the 
father and mother both die, having male and female 
children, let the eldest son have the clothes and ornaments 
of the father, and the eldest daughter the clothes and orna¬ 
ments of the mother; the residue of the property, animate 
and inanimate, shall be divided into fifteen shares, and let 
each one take according to age; having added them 
together and divided them three times, let the residue then 
be divided equally. In this case also, seven divisions have 
been ordered prior to the equal distribution of the residue. 
Here also a portion must be set aside for religious 
offerings.” 

The punishment for theft resembles that of other ancient 
systems, but the Burmese Law goes into more detail as to 
the compensation. Bk. IV., sect. 1, says: “If a theft is 
committed in the night (restitution shall be made), five-fold ; 
if in the day, two and a-half shall be restored. In the theft 
of animate property,,if an elephant is stolen, two shall be 
restored; if a horse, five; if a slave, five; if a buffalo, 
fifteen; if an ox, thirty; if a *pig or ^oat, fifty; if ducks 

or fowls, one hundred.As regards inanimate 

things—gold, silver, gems, iron .... they shall all 
be restored five-fold.” The section concludes by a 
characteristic censure of the thief:—“ It is the nature of a 
thief not*to work, that he may be dressed and have food 
like other men; but, by reason of his indolence, he con¬ 
trive* the appropriation of other men’s property to support 
his existence. Such men “'are .hated and detested by all, 
from the king downwards. With what riiay this offence be 
compared ? With fire, the poison of a serpent, the poison 
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of an arrow. These are only suffered in this state of* 
existence; but a thief, through all ages, till he obtains 
nicban, suffers the pain for this offence. If Rahans or 
Bramins receive offerings of stolen property, th€y become 
participators in the theft. For these reasons, that vile, 
degraded, foolish thieves may not continue to steal, good 
men should repeatedly warn and instruct them.” 

The Burmese Law has ceased to apply except in what 
might be termed domestic relations. By sect. 4 of the 
Lower Burma Courts Act (1889), Buddhist Law governs 
only questions regarding succession, inheritance, marriage, 
and divorce, or of any religious usage or institution. With 
respect to*tlie general Law the Acts and Regulations of the 
Governor-General in Council apply as in British India, 
which includes Burma. * * 

The law of marriage and divorce is simple, being 
essentially regarded as a contract. It is formed by consent 
of parties, and may be dissolved in the same manner; an 
important feature, however, is that the status of marriage 
also produces a partnership in property acquiied since 
marriage, and the difficulties that arise'are as regards the 
division of the joint property in case of, divorce. The 
books refer to the forfeiture of gifts uppn breach of promise 
to marrv, and the Courts have held that an action will lie 
amongst Burmansifthe promise is not fulfilled. Adoption still 
prevails, but unlike in Hindu Law, no particular ceremony is 
required, nor are there any special restrictions : “ The law 
requires no ceremony, no written document, nothing but a 
request from parents, and a notorious and public taking and 
bringing up, in oftles that, or with the understanding that 
they, the children, may inherit.”* The adopted child 
has the same rights of inheritance as a natural child, but 
this right may be forfeited if th# adopted child puts an end 

• • • 

* Ma Gun v. Ma Gun, Selected judgments and Rulings, p. 25, 
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to tlie relationship by going away and ceasing to perform 
those duties towards a parent which might be expected 
from natural children. 

The mbst intricate part of the law is as to inheritance 
and partition among heirs. But some of the prominent 
points have been adjudicated upon. The eldest child has 
larger rights than the younger children, and upon the 
death of one of the parents, the eldest son or daughter 
may claim his or her share of the inheritance, and the 
remainder vests in the surviving parent for himself or 
herself and the other children. * The eldest child’s share 
is one-fourth of the inheritance, preference being given as 
elsewhere, to the first-born or the eldest, who in*his or her 
turn is enjoined to take care of the younger brothers and 
sisters. 

The Burmese widow has an absolute interest in her own 
share of the property, as also a life interest in the remainder, 
which latter may only be alienated in case of necessity. 
In order to keep ancestral property within the family the 
law provides that it may not be alienated without the 
consent of all the heirs, even to the extent of the individual 
shares, and a right of pre-emption is given to them when it 
has passed into th£ hands of third persons if the owners 
desire to sell. 

From the aspect of historical and ( comparative Juris¬ 
prudence the study of Burmese Law is attractive, and under 
the British Government it has received great attention from 
the Judicial officers. With the increasing number of young 
Burmese barristers we may hope that they will add to the 
legal litetature of their country. • 

Chan-Toon. 


* Ma On v. Ko Skive 0 , f Selected judgments and Rulings, p. 378 
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III.—THE RELATIONS OF THE HOUSES OF 

PARLIAMENT. 

TN this article I propose to consider i ist, the application 
made by the Honourable Bernard Coleridge, now 
second Lord Coleridge, to be entitled to the Stewardship of 
the Chiitern Hundreds, and the proceedings arid resolutions 
thereon by the House of Commons; 2ndly, the claim of 
the Honourable William .Waldegrave Palmer, Viscouitf 
Wolmer, now second Earl of Selborne, to be entitled to 
sit an<} speak, vote and act as a fully qualified member 
of the House of Commons, after lie had succeeded to a 
British Peerage, and tlie proceedings and resolutions 
thereon by the House of Commons; 3rdly, the Law and 
Practice of Parliament as to the vacating of seats in the 
House of Commons, and the Reforms required to be 
made thereon; and 4thly, some Reforms required in the 
Constitution of the House of Lords. 

I .—Lord Coleridge's application for the Chiitern Hundreds , 
and the proceedings and resolutions thereon . 

The facts in connection with an # order by the Speaker 
of the House of Commons for the issuing of a Writ, on 
the 26th of June, 1894,* for the Attercliffe Division of 
Sheffield, are few, simple, and undisputed. 

The Honourable Bernard Coleridge was elected for the 
Attercliffe Division, at the General Parliamentary Election 
of 189&, and continued in the House of Commons till the 
death of his faflien. He was the eldest son o£*The Right 
Honourable John Duke Coleridge, Lord Chief Justice of 
England, first Baron Coleridge, in the Peerage of Great 
Britain and Ireland. His father died on the 14th of 
June, 1894. Qrf the 25th of June, the«Right Honourable 
Sir William Vernon Harcourt, Chancellor of the Exchequer, 
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received a letter, without any date, from Bernard Coleridge, 
stating that he desired to apply for the Chiltern Hundreds. 
In the course of the following day, the appointment asked for 
was made but in his favour. On the 26th of June a motion 
was made, in the House of Commons, for a Writ for the 
election of a repiesentative of the Attercliffe Division of 
Sheffield, in the place of Bernard Coleridge, who had asked 
for, and obtained, a grant of the Stewardship of the 
Chiltern Hundreds. A new Writ was accordingly ordered 
to be issued for the Attercliffe Division, and there and 
fhen, if not before, Bernard Coleridge ceased to be 
its representative in the House of Commons. As some 
members of the House of Commons held that»Bernard 
Coleridge ceased to be a member of the House, by his 
succession to a British Peerage, on the death of his father, 
and that his appointment to the Chiltern Hundreds was 
unnecessary to void his seat in the House, a discussion 
took place, in the House of Commons, on the 28th of June 
as to the grounds of his appointment to an office which, 
by the law and practice of Parliament, is ordinarily used 
for vacating a seat in the House of Commons. Thereafter, 
on the 6th of July, 1894, a Select Committee was appointed 
to inquire and reporj on the circumstances attending the 
issue of the Writ for the Attercliffe Division; and also to 
inquire into the Law and Practice of Parliament in 
reference to the vacating of seats in the 6ouse of Commons, 
and whether it is desirable that any, and if so what, changes 
should be made therein. The Committee included Mr. 
Secretary Asquith, Mr. Attorney-General, Mr. 0 A. J. 
Balfour, Hr. Joseph Chamberlain, My. George Curzon, 
Sir Henry James, and Viscount Wolmer, and several other 
membtrs of the House of Commons. The Committee was 
empowered to send for persons, papers, and records, and 
five members were declared to form & quorum. The 
Committee held meetings on the 10th, 12th, 19th, and 26th 
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of July, and appointed Mr. Secretary Asquith as their* 
chairman ; examined the Chancellor of the Exchequer, 
Mr. Kenneth Muir Mackenzie, Clerk of the Crown in 
Chancery, Sir Reginald Palgrave, Clerk of the *House of 
Commons, and Lord Coleridge; and received some 
important and interesting evidence and information as* to 
the Chiltern Hundreds and the other matters refeired to 
them. On the 9th of August, the Committee, resolved to 
report the Minutes of Evidence, together with a valuable 
Appendix, and to recommend that the Committee should 
be re-appointed in the following Session for the purpose of 
considering their Report. On the same day, the House of 
Commons ordered the Report, together with the proceedings 
of the Committee, Minutes of Evidence, and Appendix, 
to be printed. On the 25th of February, 1895, a Select 
Committee, consisting almost entirely of the same members 
as the Committee of 1894, was re-appointed *, and on the 
18th of March, 1895, the Minutes of Evidence, taken in 
1894, were referred to them for the same purposes, and with 
the same powers as the previous Committee. The new 
Committee held deliberations on the'19th of March, and 
the 17th of May, 1895. On the 20th of Maj; the Committee 
considered a Draft of the first Report proposed by Mr. 
Secretary Asquith, who had been re-appointed Chairman. 
A Draft first Report was algo pioposed by Mr. Curzon, and 
also a Draft first JRfeport by Mr. Swift McNeill. All these 
three Draft Reports were read once, and Mr. Curzon’s Draft 
Report was rejected on a motion for its second reading, and 
Mr. McNeill’s Draft Report was never proposed for a 
second reading. • After several amendments on M|» Secretary 
Asquith’s Draft Report, the Committee agreed to accept it 
as their Report, and ordered it and an Appendix # to be 
reported to the House of # Commons. This Report of the 
Committee, was,«on the 20th of May, 1895# ordered, by the 
House of Commons, to be printed. Its historical and 
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‘constitutional importance will justify its being given 
verbatim. It is in these words:— 

i. Your Committee have thought it desirable to present 
a first and separate Report on the question, how far the 
succession to a Peerage affects the status of a member of 
the House of Commons, reserving the other matters 
referred to them for a further Report. Upon this question 
they have arrived at the following conclusions :— 

“2. That the fact of succession to a Peerage of 
England, or of Great Britain, or of the United Kingdom, 
* disables the person so succeeding from being elected to, 
or from sitting, or voting, in the House of Commons. 

“3. That it has been the general practice of thd House 
of Commons to abstain from declaring the seat of a 
member vacant, and orderings fresh election in his room, 
on the ground of succession to a Peerage entitling the 
holder to sit in the House of Lords, until the member has 
been * called up to the House of Lords,' by receiving a 
Writ of Summons from the Crown to sit in that House. 
The reason for the practice appears to your Committee to 
be not that the mere fact of succession does not, in itself, 
disable the meipber so succeeding, but that the occurrence 
of that fact, with its ^disabling consequences, ought not to 
be assumed, and acted upon, without clear proof; and 
that the Writ of Summons, in cases in which such a Writ 
can be issued, is the best and safest *proof of which the 
circumstances admit. The rule, in other words, is a rule, 
not of law, but of evidence. Where, as in the case of a 
Scotch Peerage, the succession does not entitle the holder 
to sit in tJbct House of Lords, and therp Can, therefore, be 
no Writ of Summons, the House of Commons has (since 
the -fyct of Union with Scotland) been accustomed to 
declare the seat vacant, upon suph evidence of the death of 
the prfedecessof,#and of the succession of the member 
affected, as it thought fit and sufficient. 
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“ 4. That, when a member has succeeded to a Peesage, * 
entitling him to a seat in the House of Lords, and delays 
or refuses to apply for a Writ of Summons, the House of 
Commons is entitled, and may, in the interest of.the con¬ 
stituency, be bound to ascertain the fact of the succession 
by such inquiry, and upon such evidence as it considers 
appropriate to the case. 

“ 5. That your Committee do not think that the Order 
of Reference requires them to express any opinion upon the 
question whether, and under what conditions (if any), a 
person succeeding to a peefage ought to be allowed to • 
divest himself of the disability, arising from the status of 
a Peer, •for membership of the House of Commons. It 
follows, from the propositions above stated, that the 
existing law and practice ofiPqrliament should not, in their 
opinion, admit of such a proceeding.” 

I shall not trouble the reader with extracts from the 
Drafts of the Reports proposed by Mr. Curxon and 
Mr. McNeill; because these Drafts laid down propositions 
which are either unconstitutional or irrelevant, or are 
outside of the terms of the reference inade to the Select 
Committee, and were practically ignored by the House of 
Commons. Both of those honourable gentlemen mistook 
the scope of the Inquiry of the Select (Committee. 

Here, however, I wish to direct the reader’s attention 
to the fact that, if the first conclusion of the Select 
Committee’s Report is correct, there was no legal or 
Parliamentary necessity for Lord Coleridge to obtain the 
stewardship of the Chiltern Hundreds, for the purpose of 
vacating his seat in the House of Commons. ** 

Against the Report itself, I have not a word to say ,* for 
I hold that it contains a true statement of the law on the 
main branch of the subject, which was submitted to the 
Committee. In regard to 'the evidence jqd information 
laid before the Committee, I do not hesitate to assert 
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that .the Committee did not elicit a single important 
fact, which was not known to all fairly well-informed 
Constitutional lawyers, and that the appointment of the 
Committee was absolutely unnecessary. If the House of 
Commons had simply inquired, What was the condition, or 
status, of a person who was not in the House of Commons, 
when he succeeded to a British Peerage, a good deal'of 
trouble, expense, and time might have been saved. In the 
case supposed, there cannot be a doubt that he ceased to 
be a Commoner, and was, therefore, incapable of electing, 
• or of being elected, a member of the House of Commons, 
If so, what difference could there be when a person happened 
to be the representative of a popular constituency in the 
House of Commons? If a man could not elect, or be 
elected, a member of the House of Commons, how could he 
continue to possess his representative character when he 
had lost the status which enabled him to be elected ? 
The existence of two Houses of Parliament, one of Peers 
and one of Commoners, implies the exclusion of the one 
class from the House of the other class. If a man is a Peer, 
he cannot be a Commoner; and if a Commoner, he is not 
a Peer, It is as much the duty of an eldest son of an 
English or British Peer to sit and vote in the House of 
Lords as of an elected Parliamentary representative of the 
people to sit and vote in the House of Commons. 

II .—Earl Selborne's claim, and the proceedings and resolutions 

thereon. 

The facts connected with the claim set up* by the 
second ly y l of Selboine after his father’s death to be the 
representative, for the West Division of the City of 
Edinburgh, in the House of Commons, are as few, simple, 
and undisputed as in the case of the second Lord Cole/idge. 
The first Ear] # of Selborne was the Jiight Honourable 
Roundell Palmer, in the Peerage of Great Britain and 
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Ireland, and formerly Lord High Chancellor of Great 

Britain. He died on the 4th of May, i&g$. His eldest 

son, now the second Earl of Selborne, was, at the General 

Parliamentary Election of 1892, elected for jthe West 

Division of Edinburgh and represented it at the time of 

his father’s death. * 

On the 13th of May, 1895, Mr. Labouchere, M.P., in 

the House of Commons, addressed thd Speaker, Mr. William 

Court Gully, Q.C., M.P., in these words: “ I have to call your 

attention to the presence, in this House, of a nobleman 

(cries of “ A stranger ”) wh® was elected at the last General 

Election a member of this House, and took his seat 

accordingly, but who, since then, I am informed, has become 

a Peer of the Realm; and I have to ask you, Sir, under 

these circumstances, whether that noble Lord has a right 

• 

to be within the Bar of the House; and, if not, what steps 
will be taken in consequence of his being here.” (Some 
laughter.) The Speaker said: “I think it right that I 
should ask the noble Lord whether it is the fact that, since 
he last sat in this House, he has succeeded to the 
peerage of his father, the late Earl of Selborne ? ” The 
Earl of Selborne answered: “ Sir, I am not a Lord of 
Parliament but I am a Peer of the Realm/ The Speaker 
then said: “I also ask the nobl^ Lord this further 
question: Whether he has applied, or whether it is his 
immediate intention to apply, for a Writ of Summons in 
the House of Peers.” The noble Lord answered: “ Sir, 
I have not so applied, and it is not my intention so to 
apply, lentil this House has considered whether I am not 
still the duly-elqcted representative of West Edinburgh.” 
Thereupon the Spe'aker said : " The question of whether 
the noble Lord is, or is not, entitled to sit and vote 
in this House is one for the House itself, and not for 
me; but I think it is fight that I should point out 
to the House that, although many cases have occurred 
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< 5 f members standing in the position in which the noble 
Lord is at this moment, there is no instance on 
record, so far as I am able to discover, of such a claim 
being made as that now made by the noble Lord to sit or 
to vote in this House; and, under the circumstances, I 
must ask the noble Lord to withdraw behind the Bar until 
the question of his right to sit and vote in this House has 
been decided by the House/* The Earl of Selborne at 
once left the seat which he was occupying, and, bowing to 
the Speaker, retired to a position under the gallery below 
the Bar. Then and there ensued a debate in which the 
Chancellor of the Exchequer, as Leader of the House of 
Commons, and Mr. A. J. Balfour, as Leader of the 
Opposition, Mr. Joseph Chamberlain, Mr. Curzon, and 
Mr. Courtney took part. On this occasion, the Chancellor 
of the Exchequer laid the true view of the matter before 
the House of Commons. He said that the following 
propositions are good law, namely : “ i. That an English 
Peer by Patent—as in the present case—becomes, on his 
succession, not only a Peer of the Realm but also a Lord 
of Parliament. 2. That the right to a seat in the House of 
Lords is as much inherent and inseparable from his 
succession as his title to the dignity.” He added, “ I 
think these two thingS hang together in the succession,” to 
an English or to a British Peerage. He also rightly said 
that a seat in the House of Commons is vacated by a 
member who is a Peer upon the death of his immediate 
predecessor. At the end of this debate, the Chancellor of 
the Exchequer undertook to propose a motion for the 
appointment of a Committee to inquire intp the succession 
of Viscount Wolmer to the Eaildom of Selborne. Accord¬ 
ingly* on the following day, the motion was made 
and a Select Committee was appointed. The Committee 
enquired into the^ matter referred to them; and on the 
21st of May, tjie Chancellor of the Exchequer advanced 
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from the Bar of the House of Commons, and presente'd to 
the Clerk of the House the Repoit of this Committee. 
The Clerk at the Table read the Report, which was in these 
terms: “That the Hon. William Waldegrave * Palmer, 
commonly called Viscount Wolmer, has, since his election 
to the House, succeeded to the Earldom of Selborne, in 
the Peerage of the United Kingdom.” (Ministerial cheers.) 
Mr. Anstruther, M.P., the Whip of the Liberal*Unionist 
party, then said: “ I think it will be consonant with the 
feelings of the majority of the House if I take the earliest 
opportunity of moving that Mr. Speaker do issue his 
warrant to the Clerk of the Crown to make out a new Writ 
for the election of a new member to serve in the present 
Parliament for the Borough of Edinburgh, Western 
Division, in the room of t 1 ie»Hon. William Waldegrave 
Palmer, commonly called Viscount Wolmer, now Earl of 
Selborne.” (Cheers.) The Speaker having put the 
question to the House, speeches were delivered by the 
Chancellor of the Exchequer, Ex-Attorney-General Sir 
Richard Webster, Mr. Curzon, and others. Ultimately 
the motion for the issue of the new Writ was carried, 
newiine contradicente .' Thus ends, for the present, the great 
constitutional question, which some few eldest sons of 
Peers of the United Kingdom threatened to raise in regard 
to a point of Parliamentary Law and Practice about which 
no human being hacl, ever before, seriously raised any 
doubt. The question raised was a mere quibble, and the 
contention set up was childish and frivolous. The 
Committee was a useless waste of public time. The 
defence of Lord •Sqjborne’s conduct, in the fck>use of 
Commons, was, after the Report, feeble and perfunctory. 
Neither law, nor precedent, nor analogy, supported,the 
absurcf contention. Long ^go it was decided that the 
suspension of a right of Peeiage neither •invalidates the 
right nor extinguishes it. 


4 
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Sbme persons have alleged that a new precedent has 
been established in Parliamentary Law by Lord Selborne’s 
case. I submit that no new precedent has been established 
in that ckse ; for the undoubted Law of Parliament was that 
no English or British Peer could sit or vote in the British 
House of Commons, and that when this fact was 
ascertained to the satisfaction of the House, a Writ was 
issued as a matter of course. That there was a new 
procedure adopted in that case is true, but is unimportant; 
for it was the necessary and logical result of the established 
Law and Practice of Parliament, when applied to the new 
and unprecedented facts before the House, namely, that 
the House has power to inquire into all the matters before 
it, and is the sole judge of its own privileges. The 
House of Commons, in this' case, did not legally or 
constitutionally decide on Lord Selborne’s claim to be a 
British Peer. They merely affirmed that the second Earl 
of Selborne has, in the opinion of the House of Commons, 
become a Peer of the United Kingdom, and, therefore, that, 
as such, he could not be allowed to sit and vote in the House 
of Commons. The House simply vindicated its own 
privileges as f;he House of the people, as an elective and 
not an hereditary chamber, and as entitled to exclude from 
its privileges all who, in their own right, were hereditary 
Peers of Great Britain and Ireland. On the questions 
raised there is no conflict of jurisdiction between the two 
Houses, and none can arise on this matter. If, in 
the House of Lords, there had been any doubts as to 
his rights to his father’s Peerage, he would have been 
obliged *to prove his rights, eithej > before the Lord 
Chancellor of Great Britain or the Committee of 
Privileges of the House of Lords. As a matter of fact, 
Lord Selborne has given formal proof of his Peerage, 
and has received his Writ of Summons to the House 
of Lords. 
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The attempt made by the eldest sons of some Peers? to 
obtain legislative recognition of the claim of persons 
succeeding to Peerages to remain in the House of Commons, 
or to go to the House of Lords, as the heirs *to such 
Peerages thought fit, has, hitherto, utterly failed. The 
Bill introduced by them into the House of Commons, iti 
1894, an( l 111 i 895» received a very small measure of support. 
Its preamble is in these words : “ Whereas it is expedient 
to remove certain disqualifications affecting the rights of 
certain persons succeeding to the Peerage, and enabling them 
to serve as members of Parliament." Its effective enacting 
clause was to the effect that any person succeeding to 
a Peerage* should not, by such succession, be disqualified 
from continuing to serve in the House of Commons, or from 
being elected to serve in such House. As two of the 
promoters of the Bill of 1895 are now in the House of 
Lords, they have a splendid opportunity of convincing the 
House of Lords of the justice and wisdom of the claim 
which they set up in the House of Commons. The country 
has been threatened with a new agitation on this subject. 
Let us hope that it may take place in the House of Lords. 

III.— The Law and Practice of Parliament as to the Vacating of 
Seats in the House of Commons, and tJTe Reforms required 
thereon. 

* 

1. The Law and Practice in the House of Lords as to Peerages. 

Coke upon Littleton lays down, Vol. I., p. lyb, “ The 
true division of persons is that every man is either of the 
nobility, thfiat is a Lord of Parliament of the Upper House, 
or, under the degrefe of nobility, amongst the Commons, as 
Knight, Esquires, Citizens, and Burgesses of the Lower 
House of Parliament, commonly called the House, of 
Commons; and he that i^, not of the nobility is, by 
intendment of Law,%mong the Commons." •The converse 
proposition is, I submit, no less true, that he who is not of 
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* the House of Commons, by person or representation, is of 
the Lords’ House. 

Coke also lays down, Vide 12 Coke 81, that the king is 
the fountain of all dignity and honour in the Kingdom, and 
gave not only the ancient distinction of Earl or Baron to 
any one he pleased, but erected any name of dignity, which 
was not used before, and also gave precedence in titles. 
The titles of Duke, Marquis, and Viscount were annexed to 
the dignity of a Peer of the realm, and had different rights 
of precedence. The dignity of Earl or Baron gave a right 

* to be summoned to the legislative assemblies of the realm 

as members of such assemblies, and as constituent parts 
thereof. The titles of Earl and Baron were originally 
rights by tenure of land; but they are now personal and 
hereditary. t « 

A Barony is the most general and universal title of nobility. 
In the third Report, reprinted in 1829, on the Dignity of a 
Peer, in the second vol.,at p. 37, it is stated that “ the Crown, 
by its act, declaring that a man and his heirs, generally, or 
of any particular description, should be noble, it seems 
inconsistent with the nature of the grant that any person, 
not being the heir of the grantee, should be noble by any 
act of the grantee or his heirs, or that the heirs of the 
grantee described *n the grant should cease to be noble.” 
At page 38 it lays down that ” titles to dignity usually are 
grants of inheritance, general or speeial, according to the 
nature of the grants or titles under which dignity have 
been respectively claimed, either by the express terms of 
the grant, or by consequence of law.” A little farther on it 
declares that ” the dignity of the Peerage is adherent to the 
blood of the Donee, and cannot be aliened or granted neither 
after, nor before, issue.” In this respect, it differs from a gift 
of land to the Donee and his issue. The Report then con¬ 
tains these wqr^s: ” For those who areJEarls have an office 
of great trust and confidence, and are created for two pur- 
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poses—1st. Ad consulend. Regi temp, pacis; 2nd. Ad defend. ' 
Regem et patr. temp, belli—and, therefore, antiquity gave 
them two ensigns to resemble their two duties : 1st. Head 
adherent with cap of honour, and coronet and body with a 
robe in resemblance of counsel; 2nd. Girt with a sword in 
resemblance to be faithful to Prince and country —Vide 
Bract., 1 . 1., c. 8. The Report further states that, though a 
dignity cannot be alienated, it was once thought that it 
could be surrendered to the King; as, for example, in the 
case of the Earl of Norfolk in the i3th year of the reign of 
Edward I. But, by a resolufion in the House of Lords in 
1640, and by a subsequent resolution in 1678 in the case of 
the Viscount Purbeck, a surrender of a Dignity was treated 
as of no effect, and these two resolutions must now be 
deemed the Law of England.. 

On the 1st of February, 1640, Lord Chief Justice 
Brampton delivered the opinion of the judges in the claim 
to the De Grey Barony, referred to the House of Lords by 
the King. He said “ that there is incident to this great 
dignity of a Barony an office of seivice, of great trust and 
honour, r.g., jurisdiction and vote in Parliament. The 
sitting there is an exercise and performance of service.” 
In this case, it was decided that the claimant of a Barony 
must make himself heir to the person*first ennobled, and 
that a sister cannot succeed t to a brother of the half-blood. 
Following this opinion, the entry in the journals of the 
English House of Lords stands thus: “ It is resolved, 
nemine contradicente, (1) That no person that hath any 
honour in him, and a Peer of this realm, may alien or 
transfer the Honour to any other person ; and (2}.That no 
Peer of this realm can disown, or extinguish his Honour (but 
that it descends to his descendants) neither by surrender, 
grant,* fine, nor any other conveyance to the King.” 

As to the pre^nt Constitution of th^ # Peerage and 
Parliament, it is laid down, at page 61 of the second Vol. of 
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*■ the said Peerage Report, as follows: “ That, by the Dignity 
of the Peerage, the blood of the person obtaining the dignity 
is ennobled, and he can, by no Act (except forfeiture), 
destroy Jhis title to that dignity, or even prevent its 
descending to others; and the Peer holds the dignity of a 
Peer of the realm, not for the benefit of himself, but for the 
benefit of others and as a public trust." Hence, as soon 
as a Peer dies, his successor in the title becomes a Peer in 
his stead, and is entitled to all the rights and privileges, 
and is subject to all the disqualifications of his rank 
and status as a Peer. Tha cases of Lord Palmerston 
and the Marquis of Londonderry, oi of Lords Tenterden 
and Iddesleigh are no exception to the above rule,; for the 
two former noblemen were Irish Peers, and were, by the 
Treaty of Union between Great Britain and Ireland, 
qualified to represent popular constituencies in England 
or Scotland, and the two latter noblemen, although Peers 
of the British House of Lords, were allowed to hold certain 
Government offices which were deemed incompatible with 
the dignity of a seat in either House of Parliament. Neither 
Lord Tenterden nor Lord Iddesleigh claimed a seat in the 
House of Commons after he became a Peer, and neither of 
them claimed & seat in the House of Lords until he had 
resigned his office in the Civil Service. Nobody objected 
to their holding the said offices, and they resigned them of 
their own accord. * « 

As the Writ of Summons of Peerage was a command by 
the King to a person to attend the House of Lords by the 
style and title described in the Writ, so a patent of 
Peerage js a royal grant to a subject of pome dignity and 
degree in*the Peerage, and is in itself a summons by the 
King to the person first ennobled, and confers a right on his 
heirsHo obtain a Summons to the House of Peers, t. 

Between 1603 and 1707, there are several instances of 
Scotch Peers representing English constituencies in the 
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English Parliament; and there are several instances of Irish 
Peers from 1620 to 1801 sitting in the English and British 
Parliaments. Till the legislative Union of England and 
Scotland in 1707, Scotland was a foreign country as regards 
England as to its legislation; and till the legislative Union 
between Great Britain and Ireland in 1801, Ireland was 
partially a foreign country as regards England and Britain 
as to its legislation. But, if a Scotchman or an Irishman, 
whether a Scotch or Irish nobleman or commoner, had the 
necessary property qualification, in England, there was 
nothing to hinder him from being a representative, in the* 
House of Commons, or being an English Peer. He was a 
native, born subject and under the allegiance of the 
Sovereign. 

After the Norman times, the duties of Peers were 
military services, and attendance on the King, when 
summoned, in his Court, or in his Privy Council, or in his 
Great Council or Parliament. At page 62, Vol. II., the 
Lords' Third Report states that : “ No charter, no grant, no 
inquisition, which the Committee have discovered, impoits 
a reservation of the service of attending the King’s Court, 
or his Great Council or Parliament/’ Tenancy per 
Baroniam , it goes on to state, is different from military 
service. When the service was personal, it could be 
refused by the King; but when it was public, it could not 
be refused by hinv Even as early as the time of King 
Henry III., it was impossible to summon all the King's 
tenants per Baroniam , for the original Barony was frequently 
divided,and sub-divided into infinitesimal parts. Sub¬ 
infeudation was prohibited by the Statute Quia Emptores of 
King Edward I. # * 

Not a single principle, or precedent, from the separation 
of tJhe Parliament into two Houses, or from thtf time 
when Peerages became hereditary, or indeed before such 
separation, or at any time, is to be foubd, in the law of 



56 THE RELATIONS OF THE HOUSES OF PARLIAMENT. 

Engfand, to support the contention, which was lately and 
for the first time, set up that a man could actually be a 
Peer of England, or of Great Britain and Ireland, and, at 
the same time, be a representative of the Commons in the 
House of Commons. Mr. Speaker Onslow says that when 
a person becomes a peer by descent, the instant the 
ancestor dies the heir becomes a peer and his seat becomes 
immediately vacant. No authority of equal weight can be 
quoted to the contrary. 

From the time of the Norman Conquest, the titles, 
dignities and honours of the Peerage have been increased 
m number, and changed in their nature, e.g., from tenure 
to person, and in their mode of creation, i.e., from grants 

o 

and summonses to Letters Patent. They now descend 
from the original grantee to the heirs under the original 
grant to heirs general, heirs male or female, or heirs of 
entail, in the same manner, and according to the same laws 
of succession as lands. But Coke was in error when he 
stated that the dignity of a Peer was within the Statute 
De Donis. At page 56 of the second volume of the Lords’ 
Report on the Peerage, it is laid down that there is, in 
truth, no resemblance between land of which the king, or 
any other person, is seized in fee simple, and which may be 
entailed, and of whicl^the entail is protected by the Statute 
De Donis, and a Dignity by Patent or by Writ. “ Land 
is the subject of perpetual inheritance, and may be limited 
by an entail. But a Dignity is a thing of new creation, 
having no existence prior to the instrument by which it is 
created. It is a mere emanation from the power of the 
Crown, having its being only by the will of the (Crown, 
expressed the instrument by which «it ‘is created, and 
enduring only so long as the terms of the grant gives it 
endurance.” ( 

The British Parliament is summoned, on the advice of 
the Privy Council, by the Queen’s Writ br Letter, issued 
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out of Chancery. It is composed of the Sovereign, the 
House of Lords, and the House of Commons. The 
Sovereign is the supreme head of the Empire. The House 
of Lords is composed of Lords Spiritual and Temporal of 
England, of the British Peers, and of the representatives of 
the Scotch and Irish Peers. The British House of Commons 
is composed of representatives of England, Scotland and 
Ireland. The Sovereign and Lords Spiritual and Temporal 
sit in one House, and the representatives of the Commons 
sit in another House. The two Houses of Parliament form 
one body, and their consent is absolutely requited for* 
all public, private, or local Statutory Laws. The English 
Parliament, in ancient times, sat in one chamber, 
and was * originally composed of all the King’s Barons 

or Tenants-in-Chief. It was divided into two chambers 

% 

in the reign of King Henry III. or King Edward III. 
Beyond all doubt, there was a Speaker of the English 
House of Commons in 1376, in the reign of King 
Edward III. From the very necessity of the case a man 
cannot be a Peer and a Commoner, or sit in the House of 
Lords and the House of Commons when and as he pleased. 
If he was a Commoner he could sit in the House of 
Commons as a representative of the Commons, and in no 
other; and if he was a Peer he could *sit in the House of 
Peers in his own right, and in no other house. In an 
article in this Magazine for February, 1883, by the 
present writer, on the Law and Practice of the House of 
Lords as to Peerages, I have given some additional informa¬ 
tion on {he subject under discussion. 

The reader is ijow in possession of the facts aqd law to 
enable him to decide the question : —When do the heirs 
general and other heirs of a deceased Peer succeed to th§ir 
deceased and immediately preceding ancestor ? Do they 

succeed at the time of the death of such ancestor, or when 

• * • 

they complete their legal title ? Most certainly at the 
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very foment of the death of the ancestor. There is no 
interval between the death of the ancestor and the right of 
the heir to succeed to lands. The suspension of the right 
by the possibility of issue after a father’s death had to be 
expressly introduced into the succession of land, by an 
express Statute, 10 Wm. III., c. 12, and by analogy and for 
convenience the Lord Chancellor suspends the issue of a 
Writ of Summons to a Peer in any case in which he is 
warned that there is the possibility of such issue. Where 
there is no such possibility of issue, the succession to a 
Peerage, as in landed estate, is instantaneous on the death 
of the ancestor. It is usual for an heir to a peerage, if a 
member of the House of Commons, to resign his .seat in 
that House. In Spain the sister of the present king was 
treated as Queen till the posthumous birth of her brother, 
the present King. 

The privileges of Parliament are established by the 
custom of Parliament and by Statute. Each House, as a 
constituent part of Parliament, exercises its own privileges 
independently of the other. Privileges of Parliament are 
declared and expounded by each House, and breaches of 
privilege are adjudged and censured by each as against the 
Law of Parliament. Thus, every Peer of the realm, as an 
hereditary Councillor of the Sovereign, has a right of 
personal access to the Sovereign. But the members of the 
House of Commons have not this privilege. Still, the 
House of Commons as a body has a right of free access 
to the Sovereign on all necessary and suitable occasions. 

The Sovereign issues a Writ to each member of the House 
of Lords, and a Writ for each constituency e of the House of 
Commons, for each Parliament, and &. special Writ or 
Summons on the death of a Peer, on the demise of the 
deceased Peer being notified and the rights of, his 
successor proved. After a Genefal Election, every vacancy 
in the House of dommons is filled up by an order of the 
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Speaker of the House of Commons to the Clerk of Chancery, 
and by a Writ issued out of the Queen’s Chancery. During 
the sitting of the House of Commons, vacancies are supplied 
by warrants issued by the Speaker, on the carder of the 
House; and, during a recess, and after a prorogation or 
adjournment, the Speaker himself issues a warrant in 
certain cases. 

When a member of the House of Commons is suspended 
or expelled from the House, or ceases to be a member 
of the House, a Committee is usually appointed to inquiie 
into the facts and to report to the House; and the House, 
thereafter, takes such steps, or passes such resolutions, as 
it thipks fit. 

The Parliament receives its legal existence from the 
exercise of the Royal prerogative. But, under our Con¬ 
stitution, the Parliament, consisting of Sovereign, Lords 
and Commons, possesses the whole legislative and the 
supreme and absolute authority of the State. As supreme 
Governor, as well in all spiritual or ecclesiastical things or 
causes, as Civil things or causes, the Queen virtually 
appoints the Archbishops and Bishops, who, as Lords 
Spiritual, form one of the States of the realm. The 
Sovereign also confers all titles of honour, and thus has 
created the Lords Temporal, who fortn the remainder of the 
Upper House, and by royal prerogative, may, at pleasure, 
increase the number of the Temporal Peers. In early times, 
the Summonses of Peers to attend Parliament depended 
entirely on the royal will. But the hereditary titles of 
Peers Jiave, long since, been held to confer a light to sit in 
Parliament. . 

•• 

May, in his Parliamentary Practice , 7th edition, at p. 33, 
lays down that “ English Peers are ineligible to the House 
of #Commons as having a seat in the Upper House, and 
Scotch Peers as being represented there by virtue of the 
Act of Union between England and Scotland; but that 
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Irish P^ers, unless elected as one of the Representatives of 
the Peers of Ireland, may sit for any place in Great Britain,” 
The English Master of the Rolls enjoyed an exemption from 
exclusion till the Judicatuie Act of 1873. 

A person attained, or adjudged guilty of High Treason or 
Felony, and not having endured his punishment or received 
a pardon, is also disqualified from sitting in Parliament. 

In the time of the English Commonwealth, at the time 
when there was only one House of Parliament, English 
Peers sat in Pailiament, without election, and by lights of 
Peerage^ and not as Commissioners. When they did so, 
the House of Commons was acting as the Parliament of 
England, and sat in one Chamber. Here we have an 
English illustration of the state of affairs in Scotland before 
the Legislative Union between England and Scotland. 

True, there is no Statutory disqualification against a Peer 
sitting in the House of Commons. But this fact signifies 
nothing. Our Laws and Constitution do not derive tlieir 
existence solely from Statute, but also from immemorial 
custom. No English or British Sovereign ever voted in the 
House of Commons. What then ? That fact is no ground 
for saying that he might have the right! A negative, in a 
case of this sort, proves nothing. 

The Sovereign can make an infant, or a pauper, a Peer of 
the realm. In 1784, Lord Lonsdale was made a Peer as 
Earl Lonsdale, and, for personal reasons, he wished to 
refuse the Peerage. As he had been a member of the 
House of Commons, he went beyond the bar of the House 
after he was created a Peer, and was forcibly expelled from 
the House. 

I therefore, hold that there is no interval of time between 
the death of a Peer and the succession of his heir to a 
Peerage. The right to a Peerage, and the completed le£al 
title to the Peerage, are two things entirfly different. A 
man may be the executor of a person deceased, and, under 
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certain obligations, entitled to all the personalty # of the 
deceased; but until he obtains Probate of the will, he 
cannot legally enforce his undoubted rights. There is 
nothing strange, or unusual, in this state pf matters. 
Indeed, there is no more an interval in the succession to 
personal or real'property, or to a title in the Peerage, any 
more than there is an interregnum in the succession to the 
British throne. 

Till the Legislative Union between England and Scotland, 
every English Peer was a Peer of the realm of England. 
By the Act of Union between the two countries,.in I70f, 
the Peers of Scotland were to be represented in the British 
House of Lords by sixteen Scotch Peers, chosen for each 
Parliament, and except the right to sit in the British 
Parliament, all the Scotch Peers were entitled to all the 
rights and privileges of the English Peers, and, according 
to their respective dignities, were to rank immediately after 
the English Peers. Thence arose the distinction of Peers 
who were not Lords of Parliament. Thereafter, on the 
Legislative Union of Great Britain and Ireland, in 1801, 
the Peers of Ireland were to be represented in the House 
of Lords by twenty-eight Irish Peers, and the Archbishops 
and Bishops of the Episcopal Church of Ireland, all chosen 
for life as regards the Temporal •Peers, and for life or 
tenure of office of the Spiritual Peers. From this latter 
Union and during life or office respectively, and until the 
disestablishment of the Episcopal Church in Ireland, in 
1868, the Spiritual Peers of Ireland were Lords of the 
Parliament of Great Britain and Ireland. Before the 
Legislative Uiyon between England and Scotland, and up to 
the present time, TEnglish Archbishops and certain Bishops 
were, and now are, Lords of Parliament during their lives or 
offices. By an Act passed in 1875 and amended in 1878, 
the Lords of Appeal, fof- judicial business, are Peers for 
life. At present all Peers in the House of Lords, except 
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th*e Judicial Lords of Appeal, and the English Arch¬ 
bishops and certain Bishops, and the Peers of Scotland and 
Ireland, are all hereditary Lords of Parliament, and have 
succeeded to their ancestors in the Peerage, by the laws of 
inheritance applicable to the succession to heritage, or 
have been created Peers in their own persons, and with 
rights of inheritance to their heirs, under the Patents of 
Peerage in their favour. 

In the recent cases of Lords Coleridge and Selborne, a 
good deal of discussion has arisen as to the Writ of 
S&mmons, issued by the Sovereign to each of the English 
and British Peers to command the presence of the latter in 
the British House of Lords. This Writ of Summons is 
issued for the beginning of each Parliament, and not for 
the beginning of every Session of Parliament, and is not 
issued individually to the Representative Peers of Scotland 
and Ireland. It is issued to the Archbishops and certain 
Bishops of the Episcopal Church of England, and also 
to the life Peers of the Judicial Committee. After 
production of proof to the Lord Chancellor by an heir 
to a deceased Peer, with an hereditary title of Peerage, 

it is also issued, to such heir, and, as a matter of 

course, on proof of the facts stated in a petition for the 
title to the Sovereign.* But this Writ of Summons does 
not confer a right of Peerage. It does no more than 
acknowledge that the Sovereign is satisfied that the 
right of Peerage exists in the person who is summoned. If 
a Writ of Summons were to be issued to a person who was 
not legally entitled to it, the Writ of Summons might 

be legally aside in a Court of Law, on 4he ground of 

essential error. Now, in recent times, all Peerages are 
created by Letters Patent in favour of the grantee and his 
heirs general or special, and all the grantees take their sea\s 
in the House of ^rds after presentation of their Letters 

Patent, or their Summonses. But, in ancient times, some 

« 
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Peerages were created by Summons, and all Peerages in 
England, Scotland, and Ireland, were completed by a solemn 
inauguration in Parliament, or at Court. When a Peerage 
was created by Summons, the person summoned* must have 
sat in Parliament, or his Peerage did not become hereditary. 
In Scotland Peerages could be, and were often, resigned' into 
the hands of the Sovereign, by the possessors, and new 
grants of Peerage were created for life, and in fee, in 
favour of a different series of heirs than that under the 
original or former grant. Nay more, we have resignations 
and grants of Peerages in 'Scotland, in favour of husbands 
for life, and find them exercising all the rights of the 
Scottish,Peerage. Till James VI. of Scotland succeeded 
to the English throne, in 1603, all the Peerages of Scotland 
were connected with gra«t§ of lands obtained from the 
Crown, or created into a Barony, with some special title or 
dignity, as Baron, Earl, Marquis, or Duke. Queen Mary 
created her first husband, Lord Darnley, King of Scotland, 
and conferred on him the Crown Matrimonial, and, for a 
short time, joined him, with herself, in the administration 
and government of Scotland. Thus far as to the nature 
and incidents of the Peerage of England, Scotland, Ireland, 
and Great Britain. The nature and incidents of representa¬ 
tion in the House of Commons need not, in this place, 
detain us long. 

2. Law and Practice in the House of Commons. 

In England the Parliament was originally based on the 
individual or representative character of its members as the 
King’s tenants in chief. It was subsequently divided into 
two Houses, comprising (i) the Temporal and Spiritual 
Peers, and (2) the representatives of the Commons. The 
Irish Parliament was based on the later model of the English 
Parliament, and 9 was divided into two Hoq^es of Peers and 
Commons. The Scottish Parliament followed the same 



64 THE RELATIONS OF THE HOUSES OF PARLIAMENT. 

& e 

lines ^,s the English Parliament, but was never divided into 
two Houses. Sometimes it had Spiritual Peers, and some¬ 
times it had not. At the settlement, after the Revolution 
of 1689, thgsre were no Spiritual Peers in Scotland, and no 
such Peers have been appointed since. From the earliest 
times, no representative in the House of Commons was 
allowed to resign his seat in Parliament in England. The 
person elected by the freeholders was bound to serve 
as a representative in Parliament, and he could neither 
resign his office, nor refuse to accept it. In England, 
when a representative in the House of Commons 
was created a Peer, by a Writ of Summons or 
by Letters Patent, he presented his Writ or Patent at the 

r 

Bar of the House of Lords, and, after some formalities, 
took the oath and his seat in the House of Lords. In 
Ireland, a representative of the people in the House of 
Commons, when he was made a Peer, went through the 
same formalities. When the Peerage was created by 
Summons, the right was legally completed when the person 
summoned took his seat in the House of Lords, and then 
he became a Peer and cfbased to be a Commoner. But, 
when the Peerage was created by Letters Patent which had 
passed the Great'Seal, the right to the Peerage emerged at 
once, and the grantee, or, if dead, his heir, became 
absolutely entitled to an hereditary Peerage, according to, 
and in terms of the Royal grant. In Scotland, a represen¬ 
tative of the people in the House of Commons ceased 
to be a Commoner on a grant of the Peerage being 
formally completed, and then the new Peer removed from 
the place spt apart for Commoners, and took his seat in 
the place appropriated to the Peers of that realm. I 
know of no creation of a Peerage in Scotland by Writ of 
Summons. 

May also explains that, when an eldest s$n succeeds to a 
Peerage, he produces evidence to the Lord Chancellor of 



THE RELATIONS OF THE HOUSES OF PARLIAMENT.* 65 

# 

his father’s marriage, of his father’s death, of his being the 
eldest son and heir, and of the terms of his father’s Patent. 
As a matter of fact, he formally draws up a petitipn to the 
Queen for his Summons to the House of Lords, sends it to 
the Home Secretary, who presents it to the Queen, who 
orders the Lord Chancellor to inquire into it, and, if all 
things are in order, to issue the Writ of Summons to the 
new Peer. If the Lord Chancellor is not satisfied that the 
petitioner is a Peer, he reports accordingly to the Queen, 
and allows the petitioner tp take such steps as ippy be 
necessary to bring his claim before the Committee of 
Privileges of the House of Lords. An informal, and 
perhaps irregular and illegal method of proof is by sub¬ 
mitting the necessary evidence to the Lord Chancellor, and 
by his lordship’s ordering a Shmmons to be issued to the 
new Peer in cases in which there can be no doubt as to the 
legal right to a Writ of Summons. Whether the claim 
comes before the Lord Chancellor or before the Committee 
of Privileges, the Sovereign, as the fountain-head of all 
honours and dignity in the realm, is supposed to decide the 
matter. The order for the issue of a Writ of Summons to a 
Peer by descent is, or should be, by an order of the Privy 
Council. Some people, ip these democratic days, are apt to 
forget, or ignore, the fact, that the Ministers of State, from 
the Prime Minister to thef lowest subordinate in the 
Ministry, are, according to the Constitution, the servants of 
the Crown. 

If a member of the House of Commons is created 
a Peer, H 5 s seat is not vacated until the Letters Patent, 
conferring the dignity, have passed the Great Seal.** When, 
however, it is advisable to issue a Writ for a vacancy in 
the House of Com ons, without delay, in the case? of 
a member of the House created a Peer, and it is doubtful 
whether the seat Ute legally vacated, the ifiehiber accepts 
the Chiltern Hundreds before his Patent is made out. 

5 
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May^ in his Parliamentary Practice , ioth edition, p, 595, 
states that the causes of vacancy in the House of 
Commons^ are the deaths of members, the elevation of 
members to the Peerage, the acceptance of office under the 
Crown, bankruptcy, mental imbecility, attaint for treason, 
conviction for felony, and the determination of the election 
judges that elections or returns are bad. Two pages 
farther on in the same edition, he lays down that: “ If a 
member becomes a Peer by descent, a Writ is usually moved 
• soon fitter the death of his .ancestor is known; though 
occasionally some delay occurs in obtaining the Writ of 
Summons, Mrbich ought strictly to precede the Writ, that 
proceeding being founded on the alleged fact that the 
member has been called to the House of Peers.” He cites 

t 

several precedents for this statement. 

On the 15th of February, 1809, the House of Commons 
being informed that no Writ of Summons had been issued 
to General Bertie, calling him to the House of Lords as 
Earl of Lindsey, though a Writ had been issued for the 
Borough of Stamford, ordered a supersedeas of the Writ. 
Again, on the ioth of January, 1811, a new Writ was issued 
in the room of Lord Dursley, “ now Earl of Berkeley,” 
without stating, as usual, that he was called to the House 
of Peers. His claim to the Berkeley Peerage not being 
admitted by the House of Lords, he afterwards sat as 
Colonel Berkeley, until, in 1831, he was created Lord 
Seagrave. 

bfo such statement as to the issue of a Writ is required 
in the case of a Scotch Peer to whom no Writ ofSummons 
by the Clown is issued. On the ai«t of February, 1840, 
a new writ was issued for Perthshire, in room of Viscount 
Stcfrmont, “ now Earl of Mansfield, and Viscount 
Stormont, in the Kingdom of Scotland,” though l it was 
allowed on alt Viands that no Writ of Summons had then 
been issued to his lordship in respect of his British Peerage 
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as Earl of Mansfield. Again, in 1861, a new Writ was 
issued for Aberdeenshire, in the room of Lord Haddo, “now 
Earl of Aberdeen, in the Peerage of Scotland,” before he 
had received his Writ of Summons, in respect of his 
British Peerage as Viscount Gordon. 

In regard to the disqualification of a member of the 
House of Commons to sit or vole in the House, after 
receiving an office of profit under the Crown, it was 
declared, in 1706, by the 25th sect, of the Act of 6th Anne, 
c. 41: “ That, if any member shall accept of any office of 
profit from the Crown, during Such time as he shall 
continue a member, his election shall, and is hereby declared 
to be void, and a new Writ shall issue for a new election, 
as if such person so accepting was naturally dead, provided, 
nevertheless, that such person shall be capable of being 
again elected.” 

At page 605, May edition, states that: “ It is a settled 
principle of Parliamentary Law that a member, after he is 
returned, cannot resign his seat, and in order to evade this 
restriction, a member, who wishes to retire, accepts an 
office under the Crown, which legally vacates his seat, and 
obliges the House to order a new Warrant.” The offices 
usually selected for this purpose are the offices of Steward 
or Bailiff of Her Majesty’s three Chiltem Hundreds of 
Stoke, Desborouglj, and Efonenham, or the Steward of the 
Manors of East Hundred, Northstead, or Helmholme. The 
practice of giving one of these appointments to vacate a 
seat in the House of Commons began in 1750. The office 
of Escfieator of # Munster was used for a similar purpose for 
vacating Irish seats; but this office of Escheator was 
abolished in 1838. 

TJhe office of Steward of the Chiltern Hundreds* is an 
appointment under the hatid and seal of the Chancellor of 
the Exchequer, and does not now carry with it any actual 
salary or emolument. All wojds of honour in the appointment 

5—2 
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have been omitted since 1801, The profit of the office is now 
a mere fiction. In 1775, Mr. George Grenville moved for a 
bill to enable members of the House of Commons to vacate 
their seats,* but up till the present time no such bill has 
been passed in Parliament. The office of Steward of the 
Chiltern Hundreds is usually conferred, as a matter of 
course, on application, and is usually held until revoked 
to make way for the appointment of another member, who 
wishes to retire from the House of Commons. Under 
24 Geo. III., c. 26, amended by 36 Viet., c. 20, in issuing a 
forit dufing a recess, in the case'of a seat being vacated by 
succession to a Peerage, the Speaker requires a certificate 
of two members of the popular assembly that a writ of 
summons has been issued under the Great Seal of Great 
Britain to summons the new Puerto Parliament. Till 1833, 
the eldest sons of Scotch Peers could not sit in the British 
Parliament. 

3. Vacating a Seat in the House of Commons. 

I submit to the reader that a representative of the people 
in the House of Commons ought to be at liberty to resign 
his seat in the House at such time as he thinks fit provided 
(1) he gives due public notice to his constituents of his 
wish and intention to resign, and (2) obtains the sanction 
of the House of Commons to his resignation. For 
example, he might be compelled to giye his constituents 
a month’s notice of his intention to resign his seat; 
and on no objection being raised, he ought, then, to be 
allowed, at once, to resign his seat. Thereafter, the 
procedure should be, as at present, on motion and* resolu¬ 
tion, and*Ihe issue of a new Writ. • No representative 
during the adjournment or prorogation of Parliament should 
be allowed to resign his seat in the House of Comn^ons, 
because the House ought always to be allowed to refuse 
any motion of thd resignation of a membefr. The proposals 
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here suggested would protect all the rights of the # parties 
concerned, and would remove all objections against partizan 
or Governmental manoeuvres for unjustifiably seizing on a 
seat in the House of Commons. I am also inclined to think 
that the time has arrived for the abolition of the rule 
which compels a member of the House of Commons to 
resign his seat on his appointment to an office of profit 
under the Crown. This rule is now antiquated, useless, 
and expensive. 

IV .—The Reform of the House of Lords. # # 

Much discussion has recently taken place as to reforming 
the IJouse of Lords. Formerly, the House of Lords was 
all powerful in the Government of this country. Now, 
although it is, by the Constitution, equal in Legislative 
power to the House of Commons, and has exclusive juris¬ 
diction as a Court of Appeal in judicial business, it is, by the 
progress of democratic opinion, inferior in power to the 
House of Commons in the Government of the country. 
Ultimately, when there is a difference of opinion between 
the two Houses of Parliament on any great public question 
in legislation or administration, the House of Commons, 
when backed up by the popular constituencies, must prevail. 
Still, the wealth, power, and wisctem of the individual 
members of the House of Lords, and of the House as a 
whole, have an enormous influence which cannot be destroyed 
by any reform or abolition of the House of Lords. Some 
modification may be required in the British Constitution 
as to the hereditary principle of the English and British 
Peerage, but no modification should be made without the 
deepest and moSt*anxious consideration as to all the facts 
and consequences involved. The dangers of an hereditary 
chsgnber have long been foreseen, and should be dealt with 
in a broad and imperial sjfirit. For the present, the House 
of Lords perforins important, useful, and*essential duties in 
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the Constitution of the country; for it is in a position to 
reject oV modify dangerous, and even doubtful measures 
which, under the impulse of a temporary public opinion or 
passion have passed the House of Commons. 

Various Reforms of the House of Lords have been 
proposed. 

1. Extreme Radicals and Republicans would abolish the 
House of Lords, root and branch, or, at least, take away 
from the House all legislative, judicial and administrative 
power in the countiy. They say that they would in all other 
respects allowhereditary honours and titles to remain on their 
present basis. Some of them would also, no doubt, if they 
could, abolish the Monarchy, with all its rights, privileges, 
honours and emoluments, and establish a Republican form 
of Government in its stead. They are for ending, and not 
for mending the House of Lords: I'heir ideal of democratic 
government is based on the principle that no legislative 
functions should be performed, unless by the elected repre¬ 
sentatives of the people. The extreme Radicals and 
Republicans in this country are a small, insignificant, and 
uninfluential body, whose opinions and aims may, for the 
present, be set aside as visionary and impracticable. 

2. Another proposal for the Reform of the House of 
Lords is to allow a person, who succeeds to a Peerage, to 
make a choice for himself, whether, or not, he will become 
a Peer of the realm. This proposal is made ostensibly in 
the interest of a poor man who does not wish to be 
burdened with the heavy pecuniary responsibility of his 
position. Those who have made this proposal have not 
very accurately defined its extent, and bearings, and con¬ 
sequences. **For example, should the impecunious heir to 
a Peerage be allowed to renounce the Peerage for himself, 
or for himself and his issue, or for himself and all the parties 
entitled to the Peerage by the original grant ? Should the 
renunciation be* permanent, or temporal^? Should it 
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involve a descent of the title to the next and succeeding 
heirs ? If by an heir to a Peerage for himself, pr for 
himself and his own heirs, are the next following heirs to 
have any rights of reversion or objection to a total 
surrender? One heir to a Peerage may be* poor, his 
successor may be rich. The former may not, and t the 
latter may, have children, or vice versd . 

3. Another proposal is to reduce the House of Lords from 
a position of co-ordinate authority to a subordinate position, 
and to allow the House of Lords a simple power of veto 
or revising, in details, and not in principles, such measures 
as have passed the House of "Commons, and to aljow the* 
House of Lords nothing more than the right of acceptance, 
or rejection, in matters of principles, and to compel the 
House of Lords to pass Bills after they have been passed 
in the House of Commons, either two or three times in the 
same Session, or in the same Parliament. If this proposal 
were made the law of the land, the House of Lords would 
soon be extinguished as a legislative assembly, and a 
demand, which could not be justly refused, would be made 
by the Peers to be released from their petty and humiliating 
duties, and to be allowed the power, if so inclined, to 
transfer their services to the House of Commons. 

Those who admire the equilibrium of the British Con¬ 
stitution do not wish to see the supremacy or despotism of 
any single Chamber, aristocratic or democratic, but preTer 
to continue the combined action of the House of Commons 
for the removal of all just grievances, and of the House of 
Peers to prevent the despotism of a temporary majority 
in the* House of Commons. A Second Chamber is an 
invaluable partbf gur composite Government, ami essential 
for the preservation of our world-wide Empire. 

4, Another proposal is the abolition of the “ Lords’.Veto.” 
This grand proposal has^gone the way of the late Radical 
Government, and nobody rightly understands what the 
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Government meant by an ambiguous and misleading phrase. 
Some people have been daring enough to assert that 
not ev^n the charmed inner circle of the Cabinet knew how 
their proposed reform was to be carried out. My own 
suspicion ys that, when the Government was defeated, they 
had no real plan in existence. If their scheme ever sees the 
light, it will, I think, be framed on the basis that the House 
of Lords is to have no power of legislation at all, and must 
pass the Bills sent to it by the House of Commons, or it 
must be something in the form once suggested by the late 
Mr. John Bright, to the effect that, when a Bill was rejected 
pnce aijd returned to the House of Lords a second time, 
the latter must accepl it. Such an arrangement for a 
co-equal member of a legislative body would not be long 
tolerated, and would end, as it did in the time of the 

Commonwealth, in the total extinction of the House of 

< 

Lords, and in the sole supremacy of the House of Commons 
in the Government of the Empire. This is a result which 
I hold all true lovers of their country should endeavour to 
prevent. As a matter of fact, the House of Lords would 
never accept such a humiliating position, and the end would 
be, as before, civil war. By the Constitution, no resolution 
which either of the Houses could pass has any binding force 
on the other. A Resolution of the House of Commons, 
that the House of Lords must pass all Bills sent a second 
time to them by the House of Commons has no chance of 
being accepted by the House of'Lords, and would be null 
and void and of no force or effect whatever. On the 4th of 
January, 1648, the Commons passed a motion that the 
Resolutions of the House would thencefoith be eq^ual to 
Laws, and would not require the consent oj the House of 
Lords to make them effectual. This Resolution overturned 
the Constitution, and was set aside at the Restoration. 
The consent of the House of Lords is required for every 
Legislative Act of the British Parliament, and it cannot be 
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constitutionally abrogated, annulled, or rendered unnecessary 
unless by an Act of Parliament passed by the Sovereign and 
the two Houses of Parliament. The abolition of the 
Lords* Veto is absurd. 

5, A moderate, rational, and beneficial Reform in the 
House of Lords would be: (i) to reduce the present 
number of the House of Lords by introducing the principle 
of representation amongst the English and British Peers; 
(2) by reducing the number of the English Bishops in the 
House of Lords; (3) by introducing the principle of life 
Peerages for distinguished judicial, civil, military, naval, 
industrial,,literary, and scientific men, at home; and (4) 
by introducing some representatives of our Indian Empire, 
and of all the British Colonies and dependencies, for 
example, by means of the Indian Princes, and of the Agents- 
Geneial of the British CoFonies or of representative groups 
of British Colonies and dependencies. 

The House of Lords, as at present constituted, is too 
numerous, and has too many of its members unknown and 
insignificant in public affairs to impress the great body of 
the nation with a high sense of its dignity and wisdom. 

As long ago as the year of the reign of George I., a Bill 
was introduced by the ministry to limit the, number of the 
Peers in the House of Lords. Since then the increase in 
the number of the Peers has been enormous, and I do not 
see on what public grounds this increase can be defended. 
The Prime Ministers of the day should no more be allowed 
to bring about an increase of the Peers than of the 
representatives in the House of Commons. As a rule they, 
to all intents and purposes, and not the Queen, exercise 
this Royal prerogative. Some Liberal politician!? say that 
no principle of selection would be satisfactory to the 
country, unless it was based on popular election. I do not 
agreh with them, and am $pt to think that in this, as in 
many other matters, they hold that their own opinions are 
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the true opinions of the country. I would prefer self election 
by thetPeers to popular election of the Peers, because the 
former mode has been already introduced into our 
Constitution, and because a popularly-elected House of 
Lords woufd be very little different from a popularly-elected 
House of Commons. Nay, more, unless the election for 
the House of Lords was to be made by counties, or com¬ 
bination of counties, and not by the present constituencies, 
the House of Lords would soon become worthless as a 
Second Chamber. Moreover, a diminution in the represen¬ 
tation of the Bishops of the English Church would enable 

* o * 

the English Bishops to do more good to the community 
than in the House of Lords. 

Many men well able to bestow important services on 
their country are prevented from bestowing them by the 
heavy burdens of an hereditary Peerage. Moreover, all 
men know that many fathers who have been created Peers 
in recognition of their great personal accomplishments and 
high public provinces, have had eldest sons and successors 
who have had none of their virtues. 

Lastly, I know of no more effective constitutional scheme 
for uniting the mother country and her colonial possessions 
and her Indian pmpire than by the creation of life Peerages 
and public office Peerages for our most distinguished fellow 
subjects in India and Colonies, side by side with a just 
affd generous treatment of eur Indian Empire and 
Colonies. 

The reforms which I have here ventured to put forward 
would broaden and strengthen the House of Lords as a 
Senate, and would enable it to perform its high dutifes as a 
Court of Appeal in law, administration, arid legislation. I 
therefore submit them to the reader for his serious con¬ 
sideration. I wish to build on the old foundations of the 
Constitution; and I believe th^t no principle of popular 
election would «o powerfully tend to th® preservation of 
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our rights and privileges as the first nation in the world as , 
the reforms I have briefly indicated. # 

Conclusion. 

The House of Commons has been reformed and 
popularised, and the House of Lords should be also. The 
latter should be based on Conservative and Democratic 
principles, or it will be destroyed. The establishment of a 
great, powerful and Imperial Senate for the whole of the 
British Empire is fast approaching and will take place 
sooner or later. Nearly twenty years elapsed between the 
rejection of the Wensleydate life Peerage and the * 
acceptance of the principle of life Peerages by the House 
of Lords.. Perhaps as long a period may be required to 
make any important or effective Imperial changes on the 
present constitution of the . House of Lords. Let us 
remember the wise maxim of all Government, Festina lente. 
When anything is to live for centuries, its growth is slow. 
In the meantime, I would conclude this article by 
suggesting that no Peers should be allowed to sit or vote 
in the House of Lords before the age of 40, or after the 
age of 70, and that when a Peer could not sit or vote in 
the House of Lords, he should be capable of election as a 
member of the House of Commons. Witli the men we 
have at our command, from all parts of the Empire, we 
have the material of the. grandest, wisest, and mosfc 
experienced Senate fn the world. 


Alexander Robertson. 
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IV.—CURRENT NOTES ON INTERNATIONAL 

LAW. 

Territorial Disputes. 

It is not often in these days that new territory is acquired 
in the “ Spanish Main ” by occupation. In January last, 
however, a desolate spot known as Trinidad Island and lying 
off the coast of Brazil was formally annexed on behalf of 
Great Britain by the commander of H.M.S. Barracouto,* 
i. The step seems to have aroused an unnecessary storm of 
indignation in Brazil,'which claims the island by virtue of 
its having been formerly occupied by Portugal, though 
subsequently abandoned. As a matter of fact it would 
appear that, although in all probability Portuguese or 
Spanish navigators were its first discoverers, they never 
attempted any permanent occupation of it in early times. 
In William IIl.'s reign an Englishman, Edward Halley, the 
astronomer, who was cruising in the neighbourhood, landed 
upon the island and hoisted the British hag upon it. For 
the next 80 years it was left severely alone, and then a 
British ship again examined it but took no further steps 
towards apprdpriation. Subsequently the Portuguese 
occupied it for a shcfrt time and then abandoned it. 

—Under these circumstances, some pretty questions of 
Title may well arise if the suitability of the island for a 
submarine cable centre makes it worth while for our own 
Government to insist on their claim. 

In another part of the world, the Mekong bpundary 
question ^is generating more serious international friction. 
The matter will merit some detailed Consideration, when 
better information is available as to the facts in dispute.t 

* See Times, 6th and 7th August, 1895. 0 

t For a good hut probably ex parte summary of tip situation see Times, 
13th August. # 
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The controversy between our own Government and* 
Venezuela as to the ownership of certain boundary territory 
still remains open. The British Government is averse to 
submitting to arbitration claims in respect of* which it 
asserts Venezuela has not even made out a prima facie 
case. There has been some ridiculous talk on the part of 
certain irresponsible Anglophobes in the United States of a 
forcible application of the “ Monroe Doctrine,” which so 
many Americans still fondly imagine to be a well-established 
principle of International Law. 

The real truth seems to be that the United .States • 
Government are making diplomatic representations with 
the object^of inducing Great Britain to consent to arbitra¬ 
tion on all points in issue. The Senate actually passed a 
resolution requesting the Executive to use its best efforts to 
bring about this end.* 

Apropos of the “ Monroe Doctrine,” it is interesting to 
observe that not only inofficial persons in the United States 
openly advocate the cause of the Cuban Insurgents, but 
even Governors of States so far derogate from the dignity 
of their position as to publicly express sympathy with 
persons who are,at all events,technically “rebels” against 
a friendly State.t It is not many years* since our own 
country was vilified for supposed 'sympathy with the 
Confederates—but the memory of American politicians*^ 
proverbially short !• 

* _ -* 

* 

Arbitration. 

The Costa Rica Packet Case, in which a British ship 
was seized by the^Dutch authorities in the E^t Indian 
Archipelago on a charge of piracy, has been submitted to 
arbitration. The Emperor of Russia has, at the request of 

* See Tim?s, 5th October, etc. 

' f See Times, 2nd October. 



78 . . 'current notes on international law. 

the \wo Governments concerned, nominated Professor de 
Martens as arbitrator** Probably no better selection could 
have been made than that of a Member of the Institute of 
International Law. The proceedings will be awaited with 
more than usual interest. 

‘‘Intervention’* in China. 

The diplomatic representations consequent upon the 
recent massacres of European missionaries in China 
, culminated at the end of September in the delivery of an 
“ Ultimatum ” to the Tsung’-li-Yamen demanding that an 
Imperial proclamation degrading the Viceroy ,of the 
Szu-Chuan Province should be issued within 14 days, or in 
default the British admiral would “ take action.” Whether 
by accident or design, a decree such as was demanded, was 
published within 24 hours of the “ Ultimatum ”—probably 
an instance of promptitude unparalleled in the annals of 
Celestial Diplomacy.t The exact nature of the 
“ Ultimatum ” in its relation to other cases of Intervention 
is not at present very clear, but. doubtless, Parliamentary 
papers will shortly be published giving fuller details. 

* 

Madagascar. 

'"'The facts of the Castine incident have now been fully 
reported. Commander Perry of the United States warship 
Castine was held justified in refusing to salute the French 
flag at Tamatave on the ground that by the United States 
Treaty with the Hovas, the exclusive native control over 
the whol£ island had been expressly recognized. A serious 
fracas with the French officials at the port seems to have 
been ^avoided by the tact of the American officers. The 


* times, 14th September. * 

t'2M*«M,30tb September and 1st October. 
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apologies promptly demanded by the latter were as Readily 
given by the French.* 

* _ * 

* 

The Institute of International Law. 

The Institute held its annual meeting this year at Cam¬ 
bridge, under the Presidency of Professor Westlake, Q.C. 
We hope to give an account of the proceedings in our 
next number; meanwhile we may briefly state that the 
subjects discussed in full meetings of the Institute 
comprised the following;— {a.). The Guardianship of.Minors^ 
(6.) Penal Sanctions under the* Geneva Convention; 
(c.) Immunities of Diplomatic Agents; (1 i .) International 
Copyright, and some proposed modifications of the Berne 
Convention of 1886. # 

In addition to these, two other subjects, i,e. t Double 
Nationality and Contraband of War, were discussed in 
departmental committees, but the full consideration of 
them was adjourned. As regards Nationality, the Conclu¬ 
sions of the Committee were shortly these:— 

(1.) No one can be without a Nationality. 

(2.) No one can have two Nationalities. 

(3.) Anyone is free to change his Nationality. 

(4.) A mere declaration is insufficient to effect a change. 

(5.) The “ Nationality of Origin ” ought not to^Jbe 
indefinitely transmissible from generation to genera¬ 
tion in a foreign country. 

* * * 

• The “ Association” at Brussels. 

The 17th Conference of the “ Association fqf.the Reform 
and Codification of the Law of Nations ” took place this 
year in Brussels under the presidency of the English 
Attorney-General, Sir Richard Webster. 

• • 

Times , August 26th and 27th. 
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# Amongst the matters discussed were ** International 
Arbitration,” “ Neutralisation of Seas and Interoceanic 
Canals” "Marriage Laws,” “The Alcohol Traffic in 
Africa,” “ Execution of Foreign Judgments,” and “ Terri¬ 
torial Waters.” 

As regards the last mentioned subject, a series of resolu¬ 
tions were agreed to, very similar to those passed last year 
at the Paris meeting of the “ Institute.”* 

* * 

* 

t r Consular Courts in the East. 

The question of the precise position and jurisdiction of 
the Consular Courts in Japan was minutely discussed in 
the recent case of The Imperial Japanese Government v. The 
Peninsular and Oriental Co., 72 L.T.R. 881. The facts, very 
shortly stated, were as follows:—In consequence of a 
collision between the P. and O. steamer Ravenna and the 
Japanese torpedo-cruiser Chishima, an action for damages 
was brought by the Imperial Government against the 
Company in the Consular Court of Yokohama. The 
Company pleaded negligence on the part of the cruiser, and 
asked leave to counter-claim for damages against the 
plaintiffs. This was refused by the Consular Court, and 
the refusal was ultimately upheld by the Privy Council. 
Tj^judgment of the Court was delivered by Lord Herschell. 
The material points of interest decided may be summarized 
as follows:— 

(1.) Under the “ most favoured nation clause ” in the 
Angio-Japanese Treaty of 1868, the Consular Courts 
have.exclusive jurisdiction in actions by natives 
against British subjects, while the local Courts have 
exclusive jurisdiction in actions by British subjects 
against natives. 

1 

* * 

* See Law Mag . and Rev., Vo]. 19, p. 318. 
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(2.) When a suit is brought in the Consular Courts by a. 
Japanese against a British subject, “it is hot a 
matter of election ” on the part of the former, since 
by treaty, “ he has no choice.” 

(3.) Therefore it cannot be urged that such a Japanese 
plaintiff, by bringing such an action, voluntarily 
submits to any rights of counterclaim which might 
ordinarily exist in a British Court. 

(4.) According to the “ manifest spirit and intent ” of the 
Treaties, the jurisdiction of the Consular Courts 
extend to a case where the Japanese Government is 
plaintiff. ‘ 

(5.) Under the circumstances, there was no jurisdiction 
to allow the counterclaim. 

(6.) The defendants were entitled to use the facts 
contended in their proposed counterclaim as a 
defence to the action, and it was possible that such 
facts, if proved, might be taken into consideration, 
to induce the Court to withhold payment of any 
damages awarded to the plaintiffs, until they had 
submitted to a deduction in respect of damage 
sustained by the defendants’ ship. (See the Seringa - 
patam, 3 W. Rob. 38.) The Privy Council, however, 
declined to express any opinion pn this point. 

While dealing with Japanese questions, we would call 
attention to the recent Case of O'Neill v. Armstrong, 
Mitchell & Co., 1895 (2 Q. B.), 70, which, however, was 
really decided on a point unconnected with International 
Law. 

John M. Govbr. 
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V,—NOTES ON RECENT CASES (ENGLISH). 

Railway Debenture Holders.—Arrears of Interest and 

Transfers. 

A CURIOUS question was that raised by a debenture 
holder in the West Lancashire Railway Company. 
The point was whether the transferees of the first and 
second debentures of the Company were respectively 
entitled, by virtue of their transfers, to interest stock repre¬ 
senting arrears of interest on the principal stocks. The 
Company was incorporated by special Act of Parliament in 
1874, and under that, and subject to special Acts, they 
created and issued first and second debenture stocks. In 
1894 the interest on those stocks having fallen into arrear 
a special Act was passed under which two new sums of 
stock were created, called respectively first and second 
debenture interest stocks. These were to be issued and 
allotted to the holders of first and second debenture stocks 
in exchange for and in extinguishment of equal amounts of 
arrears of interest on the first and second debenture stocks. 
The transferees, of first and second debenture stocks now 
claimed that the transfers to them of those stocks and the 
registration of such transfer carried not only the interest 
accrued since the date of registration, but also the debenture 
interest stocks representing the * arrears on the amount of 
the capital debenture stocks transferred and registered. 
This view, however, was not accepted by the West 
Lancashire Railway Company, and the case of Chapman v. 
West Lancashire Railway Company came before the Chancery 
Division in August last. The plaintiffs were transferees of 
first and second debenture stocks. The Court decided 

ft 

against |tlie defendants, holding that their (the railway 
company’s) special Act of 1894 was a legislative recognition 
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that those who held the stocks were entitled also to the 
arrears of interest in respect of which interest stock was 
issued. Mr. Justice Kekewich pointed out that such a 
case was not likely to occur again, or if it did? it would be 
necessary to pass an Act of Parliament with regard to the 
particular company concerned. The present case was 

decided on general principles. 

* * 

* 

The Bank of an Hotel. 

That there is great difficulty'in compiling a guide book 
to meet all parties, innkhepfirs, tourists, and gifide bodk 
makers is apparent from the case of Howard v. Dulau & Co. 
The plaintiff was an hotel proprietor of Jaffa, and sought 
both to recover damages from, and to have an injunction 
issued against, the proprietors of “ Baedekers Guides,” 
with regard to the publication of certain statements as to 
his hotel at Jaffa. The plaintiff complained of certain 
words in the second edition of the “ Palestine and Syria 
Handbook for Travellers,” and his grievances were three, 
namely, that in the guide book-(i) he had been called an 
Arab; (a) that his hotel was styled a second-class one, and 
that it was cheaper than the first-class hotel in Jaffa; and 
(3) it was suggested that it was advisable for travellers to 
bargain with him. As regards the allegation that he was 
an Arab the plaintiff contended that he was a BritishTiorn 
subject of MaltdSse parents in Syria, and well known in 
Palestine as a first-class hotel proprietor and tourist con¬ 
tractor ; and he objected to the term “ Arab ” because it 
mean* an outcast, an uncivilised man, a semi-savage, a man 
who does not know how to manage an hotel, atf?d who lives 
in the deserts, and he hinted that the Bedouins were 
recruited from unsuccessful innkeepers. One,of the 
pl&intiff’s witnesses said^the hotel might fairly be described 
as second class if there was a better, J>wt there was not. 
As regards the matter of baigaining alleged to be required, 

• 6—2 
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though customary in the East, it would appear not to be 
followed at plaintiff's hotel. The jury said it was libellous 
to describe such a person as the plaintiff as an Arab, or to 
state that bargaining was required, and they also came to 
the conclusion that the description of the plaintiff’s business 
was substantially incorrect and derogatory to his business, 
and, therefore, a libel. They did not think the matter of 
bargaining applied pai ticulaily to the plaintiff, though the 
defendants had honestly made a mistake. A sum of £50 
was awarded as damages. It may be pertinently hoped 
that such, a decision as this will net lead to the discontinu¬ 
ance, by Guide Book Compilers, of stating the different 
ranks of hotels 

* * 

* 

Pedlars v. Hawkers. 

♦ 

Two men were charged by a Local Board of Health that 
they had sold or exposed for sale in a cart drawn by a horse 
within the limits of the market owned by the Board, 
potatoes, in respect of which tolls were authorized to be 
taken in the market. The Local Board, it appeared, was a 
local authority within the Public Health Act, 1875, and the 
Pedlars Act, 1871, and in that position was the owner of a 
market under the*provisions of sect. 13 of the Markets and 
Fairs Clauses Act, 1847. According to that section every 
pej3*n other than a licensed hawker selling tollable articles 
within the limits of a market is liable to a* penalty. These 
two men did not hold a hawkers’ license, but merely a 
pedlar’s certificate, obtained under the Pedlars Act, 1871. 
A pedlar’s certificate is for the purpose of the Market^ and 
Fairs Clauds Act, 1847, to have the same effect within 
the district for which it is granted *as a hawker’s 
license, and the term “ licensed hawker ” is to be 
construed in that Act to include a pedlar holding such 
certificate. When the case was before the magistrates, the 
men contended tha*t on the authority of Howard v. Lupton 



NOTES ON RECENT CASES (ENGLISH}. 85 

• • 

(L.R. 10 Q.B. 598), they were, by virtue of sect. 6 of the 
Pedlars Act, 1871, licensed hawkers for the purposes of 
sect. 13 of the Markets Acts, and consequently exempt from 
the penalties prescribed by that section. On the other 
hand, the Local Board argued that sect. 6 of the Pedlars 
Act, 1871, simply meant that the term “ licensed hawkef ” in 
sect. 13 of the Markets, 1847, was to include the persons 
whom the term “pedlars” was defined by sect. 3 of the 
Pedlars Act, 1871, to mean, that is to say, persons who, 
with a horse or other beast bearing or drawing burdens, 
travel and trade on foot.. The men, the Local Board sajd, 
did not come within this defifiition. The magistrate, 
con§idering he was bound by the foregoing decision, dis¬ 
missed* the case. The case, Woolwich Local Board of Health 
(Appellants) v. Gardinej and Another (Respondents), was, 
thereupon, taken to the Queen’s Bench Division, the nut 
for the Court to crack being whether the magistrate was 
bound to dismiss the summons. Looking at sect. 2 of the 
Pedlars Act, 1881, the Divisional Court held that, inasmuch 
as a pedlar’s certificate authorizes the person to whom it is 
granted to act as pedlar within any-part of the United 
Kingdom, the case of Howard v. Lupton ought not to be 
followed, not being a binding authority, for it was a criminal 
case where there was no right of*appeal. A pedlar was 
exempt from the sect. 13 of the Markets and Fairs Clauses 
Act, 1847, only w^iile acting as a pedlar within the definition 
of a pedlar given by sect. 3 of the Pedlais Act, 1871. As 
the appeal was allowed, the order of the magistrate was 
quashed. The case is practically interesting, as shewing 
the risk of a gedlar using a horse. mm 

„ * 

* 

Are Garden Vases and Statues Fixtures?* 

A feature of a private estate was an Italian garden 
wherein was pfaced a stone balustrade for statues or vases. 
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When the owner of the property died lie left his wife a life 
interest’in the estate. The widow subsequently added 
other marble and bronze vases, some being erected on 
pedestals so, as to form part of the balustrade. These 
additions the widow paid out of her own pocket. On the 
death of the widow the points occurred as to whether these 
garden statues and vases were to be included and belong to 
her estate, or. whether they weie affixed to the freehold. 
When the case Buckley v. Lyne Stephens was argued before 
the Divisional Court reference was made to the rules laid 
down in Hellawett v. Eastwood , wljere it was stated that the 
question of fact depended on the circumstances of each 

case, and chiefly on two considerations, first, the mode of 

« 

annexation to the soil or fabric of the house, and the extent 
to which it is united to them ; whether it can easily be 

r 

removed or not without injury tb itself or the fabiic of the 
building. Secondly, in the object and purpose of the 
annexation, whether it was for the permanent or substantial 
improvement of the dwelling, or meiely for a temporary 
purpose, and the more complete enjoyment and use of it as 
a chattel. In D'Eycourt v, Gregory it had been held that all 
articles which formed either essential parts of the mansion 
or parts of its • architectural design, accompanied the 
mansion. In Buckley v*. Lyne Stephens the Court, approving 
thes£ decisions, and also that in Holland v. Hodgson , upheld 
the view of the referee that the aVticles were fixed to the 
freehold, for the widow’s purpose was to enjoy the land as a 
garden, and not the various articles merely as objects of art. 
No doubt if instead of the vases there had been put on the 
balustrade coping stones especially adapted for the purpose, 
the proper inference would be that the intention was to annex 
the property in them to the property in the land, even 
though they rested only by their own weight, and it seemed 
to the Judge that the like inference ought to be drawn 
with reference td the vases. The infeiende is stronger as 
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regards the statues and vases placed on pedestals attached 
to the soil by the directions of the widow. This decision 
is another illustration of the well-known maxim quidquid 
plantatur solo, solo cedit (whatever is annexed Jo the soil 
becomes part of the soil). 

* * * 

Agents and Damage to Goods. 

Where a foreign manufacturer sends goods to an agent in 
England, is a landlord liable to his tenant for damage to the 
articles ? This point arose out of an uncommon case, Brown 
v. Hand in Hand Fire and Life Insurance Society ; in the 
Divisional Court, where the plaintiff, a manufacturer’s 
agent,*was tenant to the defendants. On one occasion the 
agent found that water had come through the upper floor 
in the piemises and spoilt*gQods and samples. The plaintiff 
claimed damages for these losses, and though he contended 
that there had been negligence and breaches of contract 
and of the covenant for quiet enjoyment, the Court would 
not hold that he was entitled to any right of action as to 
the damage to the goods. As regards the injury to his 
samples, he could claim the £10 the Jftry had awarded. 
His Lordship, Mr. Justice Kennedy, threw out a hint that 
if the manufacturers had been joined as plaintiffs the full 
amount of damages would have been recoverable. 

* * * 

According to Instructions. 

An amusing incident of an advocate “ speaking from 
instructions ” was disclosed at Bradford when a man was 

m 

charged with stealing a bicycle the property of the solicitor 
engaged to defend him. Being concerned in a County 
Court case, the prisoner engaged an advocate to plead his 
cas§, and subsequently sent for him to the police-station, 
saying he was in trouble for stealing a bicycle. He told the 
solicitor that he* had “ a complete ansvtef to the charge,” 
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and the advocate repeated his assurance. Unfortunately, 
when the solicitor came to look ( at the bicycle, which the 
police had secured, he found it was his own property, and 
had been taken by the prisoner when he came for consulta¬ 
tion. For the next six weeks this ingenious person will be 
taken care of at the public expense, and the Yorkshire 
solicitor probably now realises more clearly than ever the 
wisdom of the qualifying legal phrase, “according to my 
instructions.” 

T. F. Uttley. 
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Negligence in Law. Being the Second Edition of Principles of 
the Law of Negligence. Re-arranged and re-written by Thomas 
Beven, of the Inner Temple, Barrister-at-Law. Two Vols. 
London : Stevens and Haynes. 1895. 

In two volumes of something over 850 pages each Mr. Beven 
has succeeded in comprising all the learning of the Law 
concerning Negligence. In the first Book we notice Constitutive 
principles, viz., definitions, standard of negligence for the jury, 
rule in contract, ditto in tort, gross negligence, vindictive 
damages, responsible agehts, 'act of God, onus * of prctof, 
contributory negligence, and Lord Campbell’s Act. Book two 
deals with the authorities, commencing with the Sovereign, 
specialty constituted for exercising control. Book three deals 
with the duty to exercise control over property. Book four 
deals with the duty to ans*wer for one’s own and sometimes for 
others’ acts. This concludes the first volume. In the second 
volume, Book five explains the special relations arising out of 
contract, touching, by the way, on innkeepers, common carriers, 
telegraphs, and telephones. Book six deals with skilled labour, 
as, for example, that of a stockbroker, a surgeon, or a solicitor, 
and faute de mieux , for a better place, touches here on the 
profession of a barrister. In Book six, which completes the 
treatise, we are given considerable information concerning 
unclassified relations, viz., partnership, ^directors, trustees 
and executors, bankers and estoppel. We have rarely met 
with a work so good of its kind, or in which so much 
industry has been displayed, and to judge of the valu»of 
the comments of* the writer, he says concerning Meux v. Great 
Eastern Railway Company (Times L.R. 315): “A case in my 
opinion wrongly decided. A trespass was admitted—plaintiff’s 
property was actually injured by direct violence. The 
defendants were therefore put either to justify or excuse their 
act. Now thl a9t does not admit of justification?” Since the 
Book has been published, the Court of Appeal has overruled the 
above decision and established conclusively the truth of the 
opinion thus laid down by Mr. Beven. The work contains an 
excellent Table of Cases*and references to the Civil Law Year 
Books and Statutes, prepared by Mr. Ridies, the industrious 
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atyi erudite Librarian of the Royal Courts of Justice, whilst an 
excellent Index completes one of the most useful works issued 
from the Press for many years. It ought to have a place on 
the table of every practising barrister. We should not forget 
to add that the author acknowledges the assistance of his friend 
Mr. W. F. Craies, of the Inner Temple and Western Circuit, 
barrister-at-law, in reading the proof sheets, verifying the cases, 
correcting, criticising and suggesting. 

La Legislazione Inglese suit a stampa comparata alia Legislazione 
Italiam. By Celso Grassi. Bologna: Ditta Nicola Zanichelli. 
1895. 

t This is t an example of those rare and interesting books in 
which English Law is treated by a foreigner. The faults which 
we generally find in them are not absent in Signor Grassi’s 
learned work. These are the use of authorities without much 
regard to their value, the standard text-book standing no higher 
than the short, ephemeral compendium, and the general ignorance 
of the recognised mode of citation of cases. For instance, an 
English lawyer would cite Wason v. Walter as reported in 
L.R. 4 Q.B. 73, Signor Grassi cites it vaguely as having been 
decided in the Court of Queen’s Bench in 1867. 

The difference between the Law of England and the Law of 
Italy is largely due, as the author points out, to the development 
of the one from case-law, of the other from code-law. Italy 
starts from the maxim—the first article of the Press Edict of 
26th March, 1848-2-/0 stampa sard libera, ma urn legge ne reprime 
gli abusij England never says any such thing in direct 
terms, not even in the *Bill of Rights, and the corresponding 
Law* must be sought by abstracting numerous statutes and 
precedents. The defects and advantages of the English 
Law as compared with the Italian are stated very clearly, 
and in a manner which ought to be very instructive to an 
English lawyer, The principal defects—for Signor Grassi 
alleges our failures before our successes—are either extrinsic 
or intrinsic.. Extrinsic defects are (1) excessive slowness of 
development; (2) want of harmony in prihciples. Intrinsic 
defects are (1) the arbitrary nature of the theory of punishment, 
indicted* only because publication of a defamatory statement 
tends to a breach of the peace; (2) the presumption of malice, 
in most cases unnecessary; (3) exclusion of the exceptio veritatis 
in criminal prosecutions, except where publication is for the 
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public benefit; (4) uncertainty as to what constitutes a 
defamatory statement, the jury practically determining at its 
discretion what is, or is not, actionable or punishable. The 
advantages are, like the defects, extrinsic and intrinsic. The 
only extrinsic advantage is the constant progress pi develop¬ 
ment, slow but certain, as illustrated by the history of the 
censorship. The intrinsic advantages are the recognition of thp 
exceptio veritatis —to a limited extent, but beyond what is allowed 
in some countries—and the privilege attaching to reports by 
newspapers of proceedings in Court and at public meetings. It 
is in this privilege that Signor Grassi finds the most incon¬ 
testable superiority of the English over the Italian system. It 
may be noticed that the Italian Parliament has no summary 
power of committing for contempt the author of a libel < 3 n itself. 

The Appendix contains most of the statutes affecting the 
liberty of the press from Fox’s Libel Act of 1792 to the Law of 
Libel Amendment Act, 1888, and there is also a fairly full 
bibliography, somewhat wanting, as has already been suggested, 
in discrimination of authorities: 

There are one or two matters of interest not touched upon by 
Signor Grassi, and in a subsequent edition it might perhaps be 
ad visible not altogether to omit them. Instances are slander of 
title, as in White v. Mellin , [1895] A.C. 154, injunction against 
publication of a libel, defamation of the dead, and allegation of 
felony against one who had been convicted, but had endured 
his punishment, as in Leyman v. Latimer, 3 Ex. D., 15, 352. It 
is a pity that the learned author allowed to pass uncofrected 
such blunders as “british,” “french," “chek#,” and, worst of 
all, “ Sir Romilly ’* and “ Sir Cockburn ! These do not appear 
perhaps very serious to an Italian, but they attract the eye ofan 
English reader at once, and are apt to prejudice him against a 
book which is obviously the result of much labour and study, 
and is well worth reading. 


The Theory and Practice of Private International Law. By Dr. 
L. de Bar. Segond edition, revised and enlarged -^translated 
by G. R. Gillespie, Advocate of the Scottish Bar. Edinburgh : 
William Green and Sons. 

Df. de Bar published the first edition of this important work 
at Hanover in 1862; in 18^9 he published what he styled a 
second edition, which practically is a new w&sk, the subject of 



REVIEWS. 


9$ 

„ International Criminal Law, which he took up together with 
Civil Law in the former edition, being omitted in this, We 
observe many subjects in this new edition which were scarcely 
noticed in the first, such as nationality, copyright, industrial 
property, <&nd other topics of which the new Italo-French 
school of so-called Private International Law has shewn the 
way, Dr. de Bar considers that what he and other writers 
term Private International Law does not require as a condition 
precedent to its existence that it should have been constituted, 
so far as its leading principles or doctrines are concerned, by 
treaties or by legislation; but that it exists because it is a 
necessity, and the force of circumstances make it so. We must 
do him the justice to say that he frankly admits that the title, 
‘ “ Private Internationa! Law,” cannot be altogether approved, 
but he considers it best to adhere to the expression because he 
finds, to use his own words, u we know what we are to under- 
stand by it." The name of Dr. de Bar goes further to prove 
the value of the work than any praise of ours can do. 

..—t- 

A Treatise on the Statutes of Limitations. By Edgar Percy 
Hewitt, LL.D., of Lincoln’s Inn, Barrister-at-Law. London : 
Sweet and Maxwell, Ltd. 

It is known by all lawyers that the Law of Limitations 
determines the limits of time within which rights may be 
enforced, while on the other hand Prescription is a title taking 
its substance of use and time allowed by the Law. The Real 
Property Limitations Acts belong properly to the Law of 
Prescription, but they are in part, and throughout in form, 
Statutes of Limitatiorf. The writer, therefore, wisely deals with 
thgm also in the work before us. It is impossible, with the 
limited space at our disposal, to db justice to this work ; suffice 
it to say that the author has done his work very thoroughly, and 
his treatise may be looked on as the leading text-book on the 
subject. 

The Anglo-Indian Codes. Edited by Whitley Stokes, D.C.L., 
of the Imifer Temple, Barrister-at-law, Correspondent of the 
Institute of France, and late Law member of the Council of 
the Governor-General of India. Vol. II.: Adjective Law, 
Oxford: at the Clarendon Press, • 

This volume contains the Code of Crimin|l Procedure, iSSa; 
the Code of Civil*Procedure, 1882 ; the Limitation Act, 1877; 
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the Debtor's Act, 1888, as well as numerous appendices and* 
Acts of minor importance. It is evident that to the lawyer 
practising in India the book mftst be of extreme value, containing 
as it does, in a space of 1,158 pages, the Codes of both Civil 
and Criminal Procedure. To the student in this country, 
preparing for practice in our Indian dependency, it will prove a 
serviceable friend and legal exponent. 

Our Indian Protectorate, an Introduction to the Study of the Relations 
between the British Government and its Indian Feudatories. By 
Charles Lewis Tupper, Indian Civil Service. London: 
Longmans Green & Co. 

Mr. Tupper begins by distinguishing between International * 
Law and Indian political Law, and proceeds to give a brief 
sketch qf the political history and growth of the Protectorate; 
he then tut ns to the history of ideas and shows the origin and 
character of the British policy towards the native States. He 
is of opinion that our existihg.system of relations with native 
States is thoroughly sound, beneficial, and capable of much 
useful development. In his last chapter, “ On Indian and 
Imperial Federation,” he indulges in some speculations as to the 
future. The book is well written and of a very interesting 
character throughout. 

The Theory of Credit. By Henry Dunning Macleod, M.A , 
of Trinity College, Cambridge, and the Inner Temple, Barrister- 
at-Law. Second Edition, in two Vols. London *. Longmans 
Green & Co. • 

Mr. Macleod designs this work as a complete manual on the 
important question # of Economical Inquiry and Reform on* 
the subject of Banking, and therefore is obliged to deal deeply 
with Economics. The details are striking and far more 
interesting than the dry title of the book would suggest; for 
instance* we learn that paper was first used as circulating 
money by the Chinese, about the year a.d. 807, aijd that in 
Scotland and Ireland, Bank of England notes are not legal 
tender in any case. The money which a Barrister spends in 
acquiring a professional education is money used as Capital, 
and He makes his income out oi it by exercising his professional 
knowledge, that is, jve suppose, whenever he is fortunate enough 
to obtain a brief. 



94 f « REVIEWS. 

' Rogers oh Elections, Vol. II. Parliamentary Elections and 
Petitions, with Appendices of Statutes, Rules and Forms. 
Seventeenth edition. By S. H. Day, of the Middle Temple and 
South Eastern Circuit, Barrister-at-Law. London; Stevens 
and Sons, Limited. 1895. 

It is a sign of the times that this well-known work has 
expanded into three volumes, of which the second has attained 
its seventeenth edition under the fostering care of Mr. S. H. 
Day. The editor has dealt very completely with a very difficult 
and complex subject; true only one Act, viz., The Corrupt and 
Illegal Practices Prevention Act, 1895, has modified the statute 
law on the subject, but the decisions of the Courts on the various 
‘ questions touched on in this volume have had to be dealt with. 
The subjects allotted to this volume consists of incapacities for 
being elected, proceedings previous to the election, at the election, 
and after the election, election agent and election expenses, the 
petition, trial, election commissioners, bribery, treating, undue 
influence, personation, illegal practices, and agency. The 
appendices contain many cases not reported elsewhere, reports 
of committees, statutes, rules, and forms. The whole, including 
a useful index, is contained in something under 750 pages. 
Great credit is due to the learned editor for presenting the pro¬ 
fession with so useful a work, which bears deep traces of learning 
and of labour. 

A System of Legal Medicine. By Allan McLane Hamilton, M.D., 
Consulting Physician to the Insane Asylums of New York 
City, etc., and Lawre&ce Godkin, Esq., of the New York Bar, 
witfi the collaboration of others. Illustrated. 2 Vols. New 
*York: E. B. Treat. London *. The Rebman Publishing 
Company, Limited. 1895. 

We are glad to find that the influx of medical jurisprudence 
is steadily increasing. The work before us, the production of 
some of the most talented members of the medical and of the 
legal professions in America, is a work of great erudition, and 
must have given much labour to its composers. The real 
beginning of the science of forensic medicine is generally 
ascribed to the publication, in 1553, by the Emperor Charles V. 
of Germany, of the Constitutio Crimjyialis Carolina ; but it was not 
until the 17th ceptyiry that we began to havecauthentic recorded 
instances of the employment of forensic medicine in England. 
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In applications for the postponement of the sentence of death dn 
account of pregnancy, in prosecutions for rape, and in applica¬ 
tions for a decree of nullify on the ground of incapacity to 
consummate marriage, it was the practice to empanel a jury of 
matrons to examine and report to the Court. In \his century 
the development of the science of forensic medicine has been 
rapid and important, but the contesting parties to the proceedings 
select their own experts and pay them. This system has, in 
some cases, led to abuse, and there is a growing feeling on the 
part of judges that experts, belonging to no party but officers of 
the Court, should be appointed. The first volume contains a 
dissertation on post-mortem examinations, on identity of the living, 
homicide, wounds, poisoning, insurance, and legal relations of 
physicians to their patients. The second volume deals with 
insanity, aphasia, traumatic neuroses, electric curients, accidents, 
feigned diseases, pregnancy, abortion, marriage and divorce, 
and surgical malpractice. The work is of a perfectly trustworthy 
character, and should obtain a. high place among the modern 
treatises on medical jurisprudence. 

The Law of Waste, By Wyndham Anstis Bewes, LL.B. 
Sweet and Maxwell, Limited. 1894. 

The Law of Waste, based as it is to a great extent on the 
Roman Law of “ usufruct,” is complex and difficult. Quite 
apart from contract, express or implied, attempts have been 
made in most systems of Law to deal with the; often conflicting 
interests of limited owners on the one hand and of reversioners 
and remaindermen on the other. l*he principle generally 
adopted would appear to be that a limited owner must nofr usg 
the object over whiph his right exists for purposes other than 
those for which it is designed, nor must the character of such 
object be changed, while the object itself must be restored in as 
good condition as that in which it was received. Within 
the 450 pages of his book, Mr. Bewes has dealt exhaustively 
with the Law pf Waste as it was, as it is, apd, in some 
few instances as, *he suggests, it might be. Under the 
old Common Law, Waste was interpreted with merciless 
severity, for, even when the reversioner was benefited 
by*the Waste, a limited pwner was often dispossessed and 
heavily fined for ^committing it; gradually % however, the Law 
has become less harsh, and to-day the rival interests are 
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treated more equitably. Having defined the nature of Waste, 
Mr. Bewes traces the history of the old Statutory and Common 
Law remedies; then the Law is considered as it applies to 
botes and estovers, under and seasonable wood, timber, mines, 
minerals and fixtures; justifiable, meliorating, equitable and 
permissive .Waste, and the burden of repairs, are lucidly 
explained. The rights and liabilities of landlord and tenant, 
mortgagor and mortgagee, of trustees, of copyholders, and of 
limited owners of ecclesiastical property, are fully dealt with. 
The more important statutes are given in an appendix, and an 
excellent index completes a book that cannot fail to be of service 
to the profession, focussing, as it does, for the first time within 
ope volunje, the Law of Waste. 

Both to Blame. By F. W. Raikes, Q.C., LL.D. Pe\ytress 
and Co. 1895. 

This is a paper by Mr. Raikes on the Conflict of Law where 
two vessels are held jointly in fault for a collision, lately read 
before the Conference of the Association for the Reform and 
Codification of the Law of Nations at Brussels. Some idea of 
the excellence of the treatise may be proved by the fact that the 
Underwriters immediately ordered 1,000 copies of it. 


Among periodicals we notice : The University Law Review, of 
New YoVk ; The American Law Review , of St. Louis, Mo.; The 
Chicago Legal Newt; The State Library Bulletin , of Albany; The 
Law Book News , of St. Paul, Minn. ; The Toledo Legal News , of 
Toledo, O. ; The National Corporation Reporter , of Chicago; The 
Wrginia Law Journal; The Canadian Law Times ; The Western Law 
Times , of Canada; The Madras Law Journal, The Law Times , 
London ; The Law Journal , London ; Bulletin Mensuel de la SocietS 
de Legislation Comparee ; Annuaire de Legislation Franqaise; Annuaive 
de Legislation E trangere, Paris ; La Revue Generate; Revue 
Bibliographique Beige. 
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Administration 

i.) Ch. D.— Capital and Income — Apportionment—Money Paid tindt 
Erroneous Order — Interest.— Money forming part of a testator’s estat 
was paid away under an order of the Court, but was recovered withoi 
interest on the order being varied on appeal. Held, that the mone 
so recovered should not be treated as capital only, but that a fa 
proportion should be paid to the tenant for life as incorrfe; and tha 
interest should ** w " »*• ‘ J " 

[1896] 2 Ch. 642. 

(ii.) Ch. D .— Capital and Income—Apportionment of—Interest — Bate of.— 
In apportioning between capital and income the amount of an 
unconverted reversionary interest which has fallen in, interest Bljpuld 
for the future be calculated at 3 per cent .—Marland v. Williams , 
L.E. [1895] 2 Ch. 537. 

(ui.) Ch. D.— Change of Law of Domicile. —In administering the estate of a 
person who died domiciled abroad the Court applies the law of the 
place of domicile as it existed at the death of the deceased, without 
■ taking account of any subsequent changes though retrospective.— 
In re Aganor’s Trusts, 64 L. J. Ch. 521. 

• «• 

Arbitration i~* 

(iv.) Ch. D.- Costs of Deference — Umpire's Fees—Taxation — Lands Clauses 
Acts, 1845, ss. 34, 35; 1869, s. 1.—An umpire having made an award 
under the Lands Clauses Act, the landowner took up tl» award and 
paid the umpire’s fees. These feeB were disallowed by the taxing 
master who taxed the <Jbsts of the reference. Held, that the landowner 
waB not oltitled. as against the railway, aompany, to take up the 
award, and the ummre’s fees, having been disallowed by the taxing 
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master, whose decision could not be reviewed, oould not be recovered 
by the landowner in an action against the railway company.—Earl 0 / 
Shrewsbury v. Wirral Railway Co., 72 L. 1 !. 895. 

(i.) Chu "D,—Partnership — A ction — Staying Proceedings — Arbitration Act, 
1889, 8. 4,«-A. and B. agreed by partnership articles to refer all 
disputes arising during or in the winding-up of the partnership to 
arbitration The business was a failure, and disputes having arisen, 
A. brought up an action for dissolution. On motion by B., held, 
that proceedings must be stayed, and the matter referred to 
arbitration. — Denton v. Legge, 72 L.T. 626. 

Attachment 

(ii.) Ch. D. — Contempt — Solicitor and Client — Order to Pay Money—Part 
Payment — Waiver, —A writ of attachment was issued against a solicitor 
at the instance of clients for the non-payment of money which he had 
been ordered to pay. The clients agreed to suspend proceedings on 

* the writ on payment by the solicitor of a sum on account. Held, 
that they did not thereby vfaive their right to enforce the writ.— Jn re 
Fereday, L.R. [1895] 2 Ch. 437 ; 78 L.T. 56. 

1 

Bailment 

(iii.) P, C.— Negligence — Acquiescence — Government Officials. —A depositor of 
goods for safe custody, who by himself or his servants has had an 
opportunity of observing defects in the storehouse, cannot he taken to 
have agreed that any risk of injury which such defects might cause to 
his goods should be borne by himself and not by the bailee. A 
Government official who is under an obligation to an individual to 
perform a service m consideration of remuneration, is not within the 
principle which protects trustees representing public interests from the 
consequences of mere non-feasance.— Brabant v. King, 72 L.T. 785. 

(iv.) P. C.- Title of Bailor — Estoppel. —The bailee is in general estopped 
from disputing the title of the bailor; hut if there is an eviction by 
title paramount, the bailee is, in the absence of any special contract, 
discharged from all liability.— Ross v. Edwards, 73 L.T. 100. 

Bankruptcy* 

(v.) C. A. — Act of—Execution — Time—Bankruptcy Act, 1890, s. 1.—In 
computing the period of twenty-one days under the section mentioned, 
for the purpose of establishing an act of bankruptcy, the day on 

• which the seizure is made is not to be included.— E, p. Parkinson; 
in re North, 72 L.T. 854. • 

(vi.) O. A. — Act of—Goods Held by Sheriff—Computation of Time.—Decision 
of Q. B. D. (see Yol. 20, p. 96, v.) affirmed.— E. p. Hasluck; in re 
North , L.R. [1895] 2 Q.B. 204. 

(vii.) C* A. — Assets—Money Paid to Prevent Seizure—Bankruptcy Act, 1883, 
s. 11, subs. 2.—Decision of Q. B. D. ( see Yol. 20, p. 96, vi.) afiflfrmed. 
—Bower L.R. [1895] 2 Q.B. 337. « 

(viii.) Q. B. D.— Conversion of Business into Company~*llights of Creditors .— 
The bankrupt, when insolvent, had converted his business into a 
“ one-man ” company. Held, that the trustee in bankruptcy was 
entitled to a declaration that the conveyance of the business to the 
company was void as against him, and that he was entitled to the 
assets 01 the company, but that he mult pay the new creditors of the 
oegnpaay in full, *□, priority to the creditors of thf bankrupt, as the 
latter had used the company as his agent, and must indemnify it.— 
In re Carey; e. p. Jefferies v. Carey Cycle Co., 43 W.R. 695. 
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(i>) C» A. Order and Disposition—True Owner — Bankruptcy Act , 1883 
«. 44 (iii.),—When the trustees named in a settlement of property of a 
person who afterwards becoines bankrupt have had no knowledge of the 
settlement, or, on being informed of it, decline the trusts, the 
beneficiaries and not the trustees are the true owners of the property 
for the purposes of the “ order and disposition clause ”; and their 
consent to the property being in the “ order and disposition” of tie 
“ reputed owner ” cannot be given if they are under incapacity, as, for 
instance, children or married women restrained from anticipation,— 
In re Mills’ Trusts, L.R. [1895] 2 Ch. 564. 

(ii.) C. A.— Pension Inalienable —Indian Law — Discretion — Bankruptcy Act , 
1883, s. 53. sub-s, 2.— Decision of Q, B. D. (see "Vol. 20, p. 97, v.) 
affirmed.— Saunders, e. p.; re Saunders, L.R. [1895] 2 Q.B. 424. 

(iii.) Ch. D. — Plaintiff in Action made Bankrupt—Discontinuance by Trustee — 
Assignment of Interest—Fresh Action. —-The plaintiff man action having 
become bankrupt his trustee elected not to continuo the action, and 
an order to stay proceedings was mado. The trustee assigned th® 
bankrupt’s interest. Held, that the assignee could not institute a 
fresh notion for the same relief.— Bean v. Flower, 73 L.T. 118. 

(iv.) Oh. D. — Deceiver — Book-debts — Order and Disposition — Notice — 
Bankruptcy Act, 1883, s. 44, sub-s. 2 (iii.), s. 49 (d).—The defendant 
mortgaged to the plaintiff his business and book-debts. The mortgage 
contained no power to appoint a receiver. Default was made, and 
under the statutory powers »F. was appointed receiver, and took 
possession of the premises and carried on the business. The defendant 
committed an act of bankruptcy, after which an action for foreclosure 
was commenced and F. was appointed receiver and manager. A 
receiving order was made founded on the act of bankruptcy. No 
notice of the mortgage was given to the defendant’s debtors. F., 
while in possession received certain book-debts due to the defendant 
at the commencement of the bankruptcy. Held, that they were m 
the bankrupt’s order and disposition, and that the trustee in 
bankruptcy was entitled to the sum so received. —Rutter v. Everett, 
73 L.T. 82. 


Bill of Exchange s— • 

(v.) Q. B. D. — Cheque—Obtained by Fraud — Nan-existing Payee — Forgery — 
Holder in Due Course—Return of Money Paid—Bills of Exchange Act, 
1862, s. 7, sub-s. 3.—A clerk of the plaintiffs, by means of fgrged 
certificates for work never done, obtained cheques from the plaintiff^ 
to the order of a ljon-existing person. He forged the indorsement of 
such person’s name, and paid the cheques to the defendants, who 
had no notice of the fraud. Held, that the payee was a “ non-existing 
or fictitious person” within sect. 7 of the Act, and that the cheques 
were payable to bearer; that the defendants were “holders in due 
course,” and could have recovered on the cheques; and that as the 
pMRntiff s had paid the cheques to the defendants they were not entitled 
to a return pf the money.— Glutton v. Attenborough, Jj.R. [1895] 

2 Q.B. 306 ; 64 Itff. Q.B. 627; 73 L.T. 64. 

Bill of Sale:— 

(vi.) Q, B. D.— Attestation by Party—Statement of Consideration—Verm for 
• Maintenance of SecuHty—Bills of Sale Act, 1882, ss. 8, 9, 10. An agent 
of the grantee may be an attesting witness to a bill of sale. A debtor 
borrowed money from certain creditors to enable him to pay a 
composition. He granted them a bill of sale, the consideration being 
stated as £150 advanced to linn. The money was in fact paid to a 
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joint account in the names of the debtor and L., an agent of the 
creditors, who was to see to the application thereof. Held, that the 
consideration was truly stated. A stipulation in the bill of sale 
provided that the grantee should not during the continuance of the 
security obtain credit to the amount of more than £10 without the 
consent of one of the lenders, and should give the lenders the greater 
part of his business, and should allow them to inspect his books. 
Held, that this was not a term for the maintenance of the security, 
and that the bill of sale was void .—Peace v. Brookes, L.R. [1805] 
2 Q.B. 451; 72 L.T, 798. 

(i.) H. Ii .—Hiring Agreement. —A. supplied an engine to P. upon the terms 
that F. should pay the price by instalments. Until the instalments 
were all paid P. was not to assign or remove the engine without A.’s 
consent, and it was to remain A.’s property until the instalments were 
all paid. On the failure of P. to pay an instalment, A. might sue for 
the whole mice, or might resume possession of the engine and sell it, 
paying to P. the balance of the purchase-money beyond the amount 
dud; Held, that the agreement Was not a bill of sale, and did not 
require registration —WEntire v, Crossley L.R. [1895] A.O. 457; 
72 L.T. 731. 

(ii.) P. 0.— Non-registration — Bankruptcy—Intent to Defeat Creditors.—A. 
made an advance in good faith to C., who was solvent at the time, and 
took a bill of sale as security. At the ‘request of G. the bill of sale 
was not registered. C. became bankrupt, and A. took possession under 
the bill of sale shortly before tho bankruptcy. Held, that the bill of 
sale was not void as having been made with intent to defeat or delay 
creditors .—Moms v. Moms, 72 L.T. 879. 


Building Society:— 

(iii.) Ch.. D. — Dissolution—Instrument of—Withdrawing Members—Priority — 
Building Societies Act, 1874, ss. 18, 32.—A building society cannot, by 
an instrument of dissolution, vary the rights of members under the 
rules by taking away the priority of members who have given notice 
of withdrawal, unless such variation has been previously sanctioned 
at a special meeting held under sect. 18, and under the society’s 
rules.— Botten v. City and Suburban Permanent Building Society, 
L.R. [1895] 2 Ch. 441; 64 L.J. Ch. 609 ; 72 L.T. 722. 

(iv.) 0. A.— Mortgage — Postponement of Security — Ultra Vires. —Deoiaion of 
Ch. D. ( see Vol. 20, p. 3, vi.) affirmed.— Portsea Island Buildiny 
m Society v. Barclay, L.R. [1895J 2 Ch. 298; 64 L.J. Ch. 579; 
72 L.T. 744. 

Canal 

(v.) H. Ii.— Right of Support — Mines — Compensation.— Decision of C. A. 
(see Vol. 20, p. 4, i.) affirmed.— Chamber Colliery Co. v. Rochdale Canal 
Co., 64 L.J. Q.B. 645. 

* 

Carrier:— 

•g * 

(vi.) Q. B. D . — Carriage by Sea — Liability. —Th§ plaintiff employed the 
defendant to transport wool from London to Bradford. It was taken 
in the defendant’s ship to Goole and sent on by rail. The plaintiff 
paid a rate per ton to cover the whole carriage, including insurance. 
The defendant effected the insurance and kept the policy. Thera ,was 
no hill of lading. On previous occasions under similar circumstances 
the defendant had received the insurance moneys and settled with the 
• plaintiff. Wneh the plaintiff imported wool from Australia he insured 
it for the whole transit, and the defendant charged a less rate from 
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London to Bradford. The wool was damaged on board the 
defendant’s ship by sea-water. Held, that the defendant had under¬ 
taken the liability of a common carrier, and had insured to cover his 
own liability, and that he was liable for the damage without proof of 
negligence.— HiU v. Scott, L.B. [1896] 2 Q.B. 871*; 64 JL. J. Q.B. 685. 

Colonial Law• 

(i.) 3 ?. C.—Cope of Good Hope — Company — Business in Colony — Licence — 
Colonial Act, No. 3 of 1864, Sched. 17 —By the schedule mentioned 
every joint-stock company “ any of the dealings of which shall, by the 
deed or other instrument regulating such company, be described as to 
be carried on in this Colony,” was required to take out an annual 
licence. A company, having its principal office in England, included 
amongst the objects mentioned in the memorandum " to carry on in 
any part of the world the business,” Ac. It carried on business through 
an agent in the Cape Colony. Held, that it did not oome within the 
schedule.— Marshall v. Orpen, 72-L.T. 788. • * 

(ii.) P.C .— Cape of Good Hope—Landlord and Tenant — Right to Remove 
Buildings .—By the law of the Gape of Good Hope a lessee who annexes 
materials, other than growing trees, to the soil, may remove them 
during the tenanoy. A lease provided that if no rent should be due 
the lessees should b8 at liberty to remove all suoh improvements as 
should be capable of removal, without injury to the land. Held, 
that this did not deprivd the lessees of their common law right to 
remove a brick building erected by them on the land, the foundations 
of which were eighteen inches deep.— London and South African 
Exploration Co. v. He Beers Consolidated Mines Co., L.B. [1896] 
A.C. 451; 64 L.J. P.C. 123 ; 72 L.T. 609. 

(lii.) P. C. — Ceylon—Divorce — Jurisdiction — Domicile. —The matrimonial 
law, now applicable to European residents in Ceylon, is the Roman 
Dutch law, which prevailed m the Colony before annexation. By that 
law the Courts of the island have no jurisdiction to dissolve a marriage 
contracted in England between British subjects, who, though resident 
in the Colony, still retain their English domicile. The domicile for 
the time being of a married couple affords the only true test, %,ccording 
to international law, of jurisdiction to dissolvq the marriage, there 
being no recognised rule to the effect that “matrimonial domicile” 
gives such jurisdiction.— Le Mesurier w> Le Mesurier, L.B. [1895] 
A.O. 517; 64 L.J. P.C. 97; 72 L.T. 873. 

(iv.) P. C. —China and Japan — Practice — Joinder of Distinct Cadies of 
Action. —There is nothing ii the rules of the Supreme Court for China 
and Japan to warrant the joinder in one suit of distinct causes of 
action, not being causes of notion by and against the same parties.— 
Peninsular and Oriental Steam Navigation Company v. Tmne Kijima, 
73 L.T. 37. 

(v.) P. C. — New South Wales—Municipal Corporation — Highway — Non- 
repair— Liability. —A statute relating to a municipal corporation 
repealed previous statutes and provided that all righijjfrftnd liabilities 
ft-xinting at the (ximmenoement of this Act shall be and continue to 
be binding on B.nd enforceable in favour of “ the corporation as if this 
Act had not been passed.” Held , that these words did not include all 
the powers and duties possessed by the corporation or unpoqpd on it 
by the repealed statutes. A statute vested all publio ways m a city in 
the corporation, and gave Jt power to maintain and repair the same. 
Held , that no action would lie against the corporation for non-repair 
of such ways?— Municipal Council of Sydney *v. Bourke. L.B. *1895] 
A.O. 433 ; 72 L.T. 605. 
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(i) ,3P, C,—-Queensland — Religious, Educational, and Charitable Institutions 
Jet, 1861~~Bequcst—Presbyterian Church—Validity .-‘-Where the officers 
ctf an Institution or community have been incorporated under the Act, 
the institution or community is incorporated through them, and a gift 
made for any.of its objects is made in favour of the corporation, 
although‘the donor may have selected other trustees, and although 
the gift is not directly or in terms in favour of the corporation. A 
gift to a congregation in union "with the Presbyterian Church of 
Queensland is a gift to or in favour of that church, and is therefore 
within the Act— McSwaine v. LasceUes, 73 L.T. 33. 


Company 

(ii.) O, A.—Auditors — Misfeasance—Companies Act, 1879, s. 7.—Although 
it cannot be laid down as a general rule that auditors are officers of a 
company, yet in the case of a joint-stodk banking company the auditors 
must be taken to be officers, in consequence of the section above* 

• mentioned, and are therefore liable for misfeasance.— In re London and 

General Bank, 72 L.T. fill. 

(iii.) 0, A. — Debentures — Floating Security—When Attached ,—Where the 
debentures of a company are a floating security over the company's 
assets, subject to a condition that the company shall be at liberty to 
deal with its assets until ( inter alia) default shall be made in payment 
of interest for three months, the debenture-holders must apply for a 
receiver at the expiration of such, pdriod in order that the floating 
security may attach. —Government Stock Investment Co. v. Manila 
Railway Co., L.R. [1895] 2 Ch. 551; 72 L.T. 886. 

(iv.) Ch. D.— Debentures — Priority—Beneficial Occupation. —A company was 
in possession of certain works in the bed of the river, under a licence 
from the Conservators, which reserved an annual payment. The 
debentures of the company comprised all its assets, and a debenture- 
holders' action was commenced. A receiver and manager was 
appointed with power to raise money to carry on the business. A 
certain debenture-holder advanced £1,000, taking a charge on the 
assets in priority to the debentures. Other debenture-holders advanced 
£lffi. The assets were sold under an order of the Court. Held, that 
the Conservators were entitled to the sums due under their lioenoe in 
priority to all other claims; that the receiver was next entitled to the 
costs of the sale, butmot to those of protecting the assets; that the 
lenders of the £1,000 were next entitled in priority to the debentures; 
«and that the lenders of the £196 could only come in as debenture- 
* holders after payment of the costs of litigation. —Latham v. Greenwich 
Ferry Co., 72 L.T. 790. • 

(v.) C. A. — Debenture—Execution Creditor—Rights of.—{See Vol. 20, 
p. 100, iv.) Held, by C. A., that upon the facts of the case there had 
been no sale by the sheriff, and decision of Ch. D. affirmed on that 
ground.— Taunton v. Sheriff of Warwickshire, L.B. [1895] 2 Ch. 319; 
72 L.T. 712; 48 W.R. 579. „ 

(vi.) Ch, XL— Investment - - Depreciation — Appreciatiqp, — Earnings since 
Liquidation — Capital or Income. —A company h$d made an investment 
on capital account which fell in value, and the depreciation was 
charged to revenue. When the company went into liquidation the 
Lr^estment had risen again in value, and the liquidator credited to 
revenue the amount so charged as depreciation. Held, that the 
amount so credited must be treated as income. The earnings of a 
oompany after liquidation are capital not income.— Bishop v. Smyrna 
*and Cassaba Railway Co. {No. 2), L.R. [1895] 2 Ch?696 ; 64 L.J. Ch. 617: 
48 W.R. 647. 
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<-f. A.— “ One Man ” Company—Indemnity .—-Where a company is 
formed to enable a trader to carry on Ms business with limited liability 
in the name of a joiutjptock company, such oompany is entitled to 
be indemnified by the trader against its debts.—Broderiw v. Salomon 
Ii.R. [1895] 2 Ch. 323 ; 72 L.T. 754; 43 W.R. 612. 


(ii.) Ch. D Redaction of Capital—Investment of Assets.—A. limited 
company having power to invest its capital, and aiding within the 
scope of its business, has power to surrender part of a particular 
investment with the view to improving the remainder, and this is not 
a “ reduction of capital .”—Thomson v. Trustees, Executors, and Securities 
Insurance Corporation, L.R. [1895] 2 Ch. 454. 




(in.) C. A. — Transfer—Refusal to Reqister .—Directors had power under 
their articles to refuse to register a transfer if in their opinion the 
transferee was not a desirable person to admit to be a member of the 
company. They refused to register a transfer, but gave no reason for 
their refusal. Held, that in the absence of evidence that they were 
not acting bond fide their refusal could not be questioned.— In re 
Coalport China Co., L.R. [1895J 2 Ch. 404; 73 L.T. 46. 



Ch. D. — Winding-up—Private Examination—Right to Inspect Depositions 
—Companies Act, 1862, s. 115.—In a winding-up, at any rate under a 
compulsory order*every contributory, and every creditor whose claim 
or proof has been admitted, is entitled, as of right, to inspect and take 
copies of all deposition^ of evideneo taken at a private examination, 
whether the evidence was‘given by himself or other persons —In re 
Standard Cold Mining Co., L.R. [1895] 2 Ch. 545. 


Copyhold 

(v.) Ch. D. — Admission—Right of Lord to Seize — Possession — Limitations .— 
The defendant for more than twenty years held lands, copyhold of a 
manor, as tenant to his father under a special agreement. Neither 
he nor his father were ever admitted tenant of the manor. Two 
proclamations for the heir to come m were made by the lord. The 
father died intestate. By the custom of the manor copyholds of an 
intestate were divisible among the sons. The defendant claimed to 
hold the land as freehold, and set up the Statute of Limitations. 
Held, that he could not set up the statute against his father or those 
claiming under him, and that, as oqly two proclamations had been 
made, the lord’s right to seize had not arisen, and the statute did not 
begin to run against him, and therefore, that the defendant and his 
brothers were entitled as copyhold tenants in common.— Bright qjt v 
Brighton, 73 L.T. 86; 43 W.lt. 685. 


Copyright 

(vi.) C. A.. —Musical Composition—Dramatic Piece—Right of Reservation — 
m Notice of .—To bring a musical composition within the Dramatio 
Copyright Act, 1833, it must have the characteristics of a dramatic 
piece. A*song wMch does not require either dramatic effect or scenery 
is not a dramatic piece, although it is intended to be sung in costume 
on the stage. The owner of the right of representation or a published 
musical composition cannot sue for penalties for the unlicensed 
performance thereof, unless a notice that the right is# reserved is 
• printed on every copy as provided by the Musical Copyright Act, 1882; 
and this is also the db.se where the musical composition is also n 
dramatio piece .—Fuller v. Blackpool Winter JJardens and Position Co., 
L.R. [1895] 2 Q.B. 429. 



8 QUARTERLY DIGEST. 

D.—Photograph — Author— Consideration—Fine Arts Copyright Act, 
1862, 'j*. 1, 0.—The “ author ” of a photograph is the person who 
controls the operations, and not the person who performs the manual 
operations under his directions. A photographic portrait taken on 
the terms that the photographer may sell copies, though without 
payment«hy the subject, is made for a “good and valuable con¬ 
sideration,” within the proviso in sect. 1 of tne Aot; hut where it is 
the intention that the negative shall he the property of the 
photographer, the photograph is not made “ for or on behalf of 
the subject,’' and therefore the proviso does not apply. The words 
“ any other person ” in sect. 6, mean any person other than the author, 
and include the subject if he is not the author.— Melville v. Mitror of 
Life Co ., L.B. [1895] 2 Ch. 531. 

(li.) Q. B. D.— Stock Exchange Prices—Lists of—Special Damage — Injunc¬ 
tion. —Under a contract made by the plaintiffs with the committee of 
the Stock Exchange the prices quoted on the Exchange were 
telegraphed to them hourly, and they telegraphed them to their 
c subscribers who contracted not to disclose them to non-subscribers. 
They also printed the pi-ices on sheets which were issued daily as 
a newspaper, and registered as copyright. Held, that the sheets 
were the subjoct of copyright. The defendants copied such sheets, 
and induced some of the plaintiffs’ subscribers to supply Ahem the 
information received from the plaintiffs aontrary to their contract. 
Held, that they had infringed the plaintiffs’ copyright; that they had 
no right to appropriate the information received by the plaintiffs from 
the Stock Exchange; that the obtaining of information from the 
plaintiffs’ subscribers was a malicious interference with their 
business, and was actionable; and that no special damage need be 
Bhewn.— Exchange Telegraph Co. v. Gregory and Co., 73 L.T. 120. 


County Court 

(iii.) C. A.-Jurisdiction- Title to Easement—County Courts Act , 1888, ss. 66, 
60, 116.—Plaintiff sued for damage by reason of defendant’s inter¬ 
ference with the flow of water through a pipe under defendant’s land. 
De^ndant refused to admit plaintiff’s title to the easement, and, while 
denying liability, brought 40s. into Court, which plaintiff took in 
satisfaction of his claim. The premises in respect of which the 
easement was claimed were of more than 650 annual value. Held, 
that the county court could not have tried the action, and that 
plaintiff was entitled to his costs.— Howorth v. Sutcliffe. L.R. [18951 

m Z Q.B. 358. 

i 

Criminal Law:— 

(iv.) C. C. B. — Aiding and Abetting—Felonious Wounding. —Where one 
prisoner is charged with feloniously wounding, and another with aiding 
and abetting him, if the principal is convicted of unlawfully wounding, 
the second prisoner may be convicted of aiding and abetting*tiim.— 
Beg. v. Wyudby, L.R. [1895] 2 Q3. 482; 64 L.J. M JJ. 251. 

(v.) O. C. B.— Larceny — Animus Furandi. —The question of animus furandi 
is a question of fact for the jury. At a trial for larceny at quarter 
sessions the jury said that they had not agreed. The chairman asked 
if 4hey believed the evidence for the prosecution, and, on their 
answering in the affirmative, directed a verdict of guilty to be entered. 
Held, that the conviction was bad, as fihere had been no finding by the 
wry that the prisoner had acted ammo furandi.—Meg. v. Farr borough, 
L.R. [1895] 2 Q.B 484. 
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Deed 

(i.) Ch. D .--Construction—^jfo Words of Inheritance—Will—Construction of. 
—By settlement H. assigned to trustees, “ all that share and interest to 
which the said H. is entitled under the will of E. H “ to hold the said 
share and premises hereinbefore expressed to be* hereby assigned unto 
the said A. and B., their executors, administrators, and assigns, upon 
the trusts hereinafter declared.” H. was entitled in* fee under the 
will to a share of real estate vested in trustees upon trusts which did 
not amount to a conversion, and to a share of personalty. Held, that 
as there were no words of inheritance m the settlement the trustees 
thereof were only entitled to an estate for thoir lives in the real 
estate. H., by will, gave his real and personal estate to the persons 
who would have been entitled thereto under the Statutes of Distribu¬ 
tion, if be had died intestate. Held, that his heir-at-law was entitled 
to the real estate.— Kit hue v. Hudson, 72 L.T. 892. 

Design• • » 

(ii.) Ch. D.— Registration—Protection. —Registration of a design does not 
protect the designer’s idea, but only the actual design. A registered 
, a design for the sides of stoves consisting of a church window. B., 
adopting his idea, produced a design consisting of a church window of 
a different style of architecture, with different tracery. Held, that 
B.’s design was no infringement of A’s.— John Harper tC Co. v. 
Wright and liutler Lamp•Majinfactnring Co., L It [1895 ) 2 Ch. 593. 

Easement 

(iii.) C. A .— Access of Air. —In the absence of actual contract no one can 
claim a right to have the general ourrent of air to his property over 
his neighbour’s land kept uninterrupted. The defendant added 
sixteen feet to the height of a low building which bounded his 
property. The air in the plaintiff’s yard, winch adjoined, was thereby 
caused to stagnate, and the exhalations from his conveniences in the 
yard were not carried off. Held, that as such exhalations were not 
caused by the defendant, the stagnation of air in the plaintiff’s yard 
caused by the defendant’s new building was not actionable, either as 
an interference with a legal right or as a. nuisance.— Chantey v. 
Achland, L.lt. [1895] 2 Ch. 389; 64 L.J. Q B. 523; 72 L.T. 845; 
43 W.R. 627. 

(iv.) Ch. D. — Light—Enjoyment for more than Nineteen Years —Inchoate Right 
—Prescription Act, ss. 3, 4.—In an action to restrain interfereflee with 
light and air by building on the site of old housos which had bdtn 
pulled down nfheteen years and nine months before action brought, 
held, that the defendants could only be restrained from building above 
the height of the old houses.— Lord Battersea v. Commissioners of 
Servers, 73 L.T. 116. 

Election 

(v.) Q. B. D.-^ Validity — Name on Ballot Paper of Person a Candidate — 

Returning 0ficer — Liability — Ballot Act, 1872, s. 13.—The name of a 
person who had been nominated as a candidate at an election 
of district councillors, but who had withdrawn his candidature, was 
by the mistake of the returning officer, printed on the ballot-papers, 

• and he received a number of votes, sufficient, if given to the other 
candidates, to have influenced the result. Held, that the election was 
void. Thera is no general rule exempting a returning officer ig such a 
case from the liability to pay costs for the consequences of his 
negligence. —Wilson v. Ingham, 72 L.T. 796 ; 43 W.R. 621. 
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Gaming:— 

(i.) Q. B. D.—“ Coupon Competition "—Lottery—Place for Betting — 
Advertisements,—The defendants published a newspaper advertising a 
“ Coupon Competition,” offering a prize to any person correctly 
naming the fifst four horses in a certain race, the names to be sent in 
on coupons to be purchased by the competitors. They were prosecuted 
under the Lottery Acts; also under the Betting Aot, 1853, for keeping 
an office for betting; and under the Betting Aot, 1874, for publishing 
an advertisement inviting betting. Held, that the transaction did not 
amount to a lottery or betting within the meaning of the Acts.— 
Stoddart v. Sugar, L.R. [1895] 2 Q.B. 474; 64 L.J. M.C. 234. 

(ii.) C. A. — Stock Exchange—Deposit of Cover—Gaming Contract—Right to 
Recover Deposit. —The plaintiff deposited with the defendants, stock¬ 
brokers, securities, as cover in rospect of transactions m stocks. The 
transactions resulted in a loss to the plaintiff. The jury found that the 
transactions were gambling transactions. Held, that the Gaming Act, 
1845,, sect. 18, did not prevent the plaintiff from recovering his 
securities. — Strachun vt Universal Stock Exchange, L.R. [1895] 
2 Q.B. 329 ; 73 L.T. 6; 43 W.R. 611. 


Husband and Wife- 

(iii.) H.L . — Desertion—Reasonable Cause — Laic of Scotland. —It is reasonable 
cause for a wife to leave her husband, that his conduct towards her has 
caused her mental distress sufficient to interfere with her restoration 
to health, and has used threats sufficient to cause apprehension of 
physical restraint, and has committed an act of violence against her. 
Queere, whether in an action of adherence by a husband, misconduct on 
his part short of cruelty, or other matrimonial offence, may be a 
ground for refusing relief.— Mackenzie v. Mackenzie, L.R. [1895] 
A.O. 884. 

(if.) H. L. — Divorce—Alimony — Income of Respondent. —Upon an application 
for alimony it appeared that the respondent was partner in a business, 
and was entitled to draw £200 per month on account of profits, but 
could not draw more without his partner’s consent. His share of the 
profits for several years had amounted to about £3,300, but lie had 
only drawn £600 per month. Held, reversing the order of C. A. 
[see Vol. 19, p. 124, vi.) that the respondent should pay £600 a year ui 
monthly instalments,‘in addition to £500 a year secured by marriage 
settlement.— Ilanbury v. Hanbury, L R. [1895] A.C. 417 

(v.)*P. D. — Divorce—Unreasonable Delay. —Where the Queen’s Proctor 
intervenes against a divorce for the wife’s adultery on the ground of 
unreasonable delay, the jury should be asked, When had the petitioner 
reason to suspect his wife’s adultery? and when did he take action for 
a divorce ?— Brougham v. Brougham, L.R. [1895] P. 288. 

(vi.) P. D.— Nullity — Impotence—Sincerity. —Petition by wife seven years 
after marriage for nulhty on the ground of the husband’s impotence. 
It appeared that the isarties had separated owing to the impotence 
and that the wife hau offered to return to cohabitation. Held, that 
this did not shew want of sincerity, and that the wife was entitled to 
a decree.— L. v. B., L.R. [1895] P. 279. 


Infaht e 

(vii) Ch. D.— Maintenance—Contingent interest—Conveyancing Act, 1881, 
i. 48.—Property was settled on trust for such, members of a class 
(capable of increase) as should attain twenty-one. Held, that the 
accumulated income was divisible into as many shares as there were 
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members m existence; and that one share was payable to each adnlt, 
and one share applicable for the maintenance of each infant — 
Arnold v. Burt, HR. [1895>2 Ch. 577. 

Insurance, 

( 1 .) Ch. D, & O. A.— Life — Foreign Company — Construction of Policy. — 
A domiciled Englishman effected a policy on his life for the benefit of 
his wife and children, through the English branch of an America^ 
insurance company. Held that the policy must be construed 
according to the law of the place of domicile of the company.— 
Crosland v. Wrigley, 73 L.T. 60; 43 W.R. 572 and 678. 

(ii.) P. C.— International Law — Japan — Consular Court — Jurisdiction. — By 
virtue of the treaties with Japan a British subject has a right to require 
that proceedings taken against him by a Japanese shall be decided 
in the Consular Court; but such Court has no jurisdiction to entertain 
a counter-claim against a Japanese, though arising out of the same 
circumstances as those whiah gave rise to the action. The Japanese 
Government is in the same position with respect to proceedings in 
snch Court as a Japanese subject. No Order in Council can confer 
on such Court a wider jurisdiction than that acquired by treaty.— The 
Hnperial Japanese Government v. Peninsular and Oriental Steam 
Navigation Co., 64 L.J.P.C. 107; 72 L.T. 88. 

Interpleader• • 

(iii.) Q. B. D. — Action for Commission — Claims by Different Persons. —Two 
firms of auctioneers separately sued the defendant for commission in 
respect of the sale of the same house. Held, that the defendant was 
not entitled to relief by way of interpleader.— Greatorex v. Shackle, 
L.R. [1895] 2 Q.B. 249 ; 64 L.J. Q.B. 634 ; 72 L.T. 897. 

Justices 

(iv.) Q. B. D .— Practice — Closing Order—Time — Public Health (London) 
Act, 1891, s. 5, sub-s. 9— Summary Jurisdiction Act, 1848, s. 11. 
—A conviction for acting contrary to a closing order which iipposes a 
fine in respect of every day during a period of more than six months 
is bad.— Reg. v. Slade, L.R. [1895] 2 Q.B. 247 ; 6^ L.J. M.C. 232, 

Landlord and Tenant:— * 

(v.) C. A. — Ejectment—-Forfeiture—Mortgage — Common Law Procedure*Acts, 
1852, s. 210; 1860, s. 1 ^The mortgagee of a lease by sub-demiBe is,» 
entitled to relief under the seotion first mentioned against forfeiture 
for non-payment of rent, unless a right in some third party has 
accrued between the date of the judgment and the application for 
relief.— Newbolt v. Bingham, 72 L.T. 852. 

(vi.) Ch. D.— Forfeiture for Non-Payment of Rent — Relief — Bankruptcy — 
Assignment of Lease by Trustee.—llehei in case of forfeiture for non¬ 
payment of rent is given not only when there have been ejectment 
proceedings, *but when the landlord has recovered possession by 
peaceable re-entity. The right of the lessee to relief vests In his 
trustee in bankruptcy, and may be assigned by him to a purchaser.— 
Howard v. Fanshawe, L.R. [1895] 2 Ch. 581; 04 L.J. Ch. 666, 73 L.T. 77; 
43 W.R. 645. ’ 

(viilN C. A. _ Furnished Lodgingsg-Fitness for Habitation. —On the letting of 

' v furnished lodgings there is no implied agreement that the lodgings 
shall continuefit for habitation during the ter A.— Sareon v. Roberts, 
L.R. [1895] 2 Q.B. 395 ; 43 W.R. 690. 
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(i.) 0. A*— Hight of Distress—Suspension of.— The fact that the landlord 
has taken a bill of exchango from his tenant for rent due is some 
evidence of an agreement to suspend his right of distress during the 
currency of the bill.— Palmer v. Bradley, L.R. [1895] 2 Q.B. 405. 

(li) G. A.—aR igf&of Re-eniry— Waiver—Distress foi' Rent. —A distress for 
rent does not amount to a waiver of the landlord’s right of re-entry 
for nonpayment of rent so as to prevent him from suing to recover 
possession under the Common Law Procedure Act, 1652, sect. 210.— 
Thomas v. Lulham, L.R. [1895] 2 Q.B. 400 ; 43 W.R. 689. 

<iii.) Q. B. D.- Tenants' Fixtures—Removal of after Tenancy—Measure of 
Damages. —The tenant of a public-house whose term had expired, but 
who remained in possession after his landlord had required him to 
give up possession, removed fixtures after a writ of possession had 
been served on him, but before he bad actually given up possession. 
It was not intended to use the premises m future as a public-house. 
Held, that the removal was wrongful, and that the measure of 

t damages was the value of the fixtures as chattels, and not their 
value as fixtures to tenant intending to carry on the business.— 
Barjfv. Probyn, 64 L.J. Q.B. 557; 73 L.T. 118. 

Lands Clauses Act:— • * 

(iv.) Oh. T).^-Part of a House. —Part of a houle was used for the purposes 
of a manufactory, and part Was let to a tenant and not used for the 
purposes of the manufactory. HaM,"that the part last mentioned was 
part of a manufactory, and that a railway company proposing to take 
it was bound under sect. 92 of the Act to take the whole manufactory.— 
Brook v. M.8. dt L.R., L.R. [1895] 2 Ch. 571; 63 W.R. 698. 

Lease 

(v.) C. A. — Covenant to Repair—Damages. —Where an underlessee has 
notice that there is a superior landlord, the intermediate lessor’s 
liability to that landlord must be taken into account m estimating tlie 
damages for breach of a covenant to keep m repair; and the cost of 
putting the property m repair at the end of the term may properly be 
cdhsidered.— Ebbetts v. Conquest, L.R. [1895J 2 Ch. 237; 78 L.T. 69. 

Libel:— 

(vi.) Q. B. 2). -Publication of Public Information .—A trade protection 
# society published information of a registered deed of inspectorship as 
m set out in an official office extract. .The information was inaccurate, 
as the assets were set forth as “ nil,” whereas there were m fact 
assets sufficient to pay all creditors in full. The debtor sued for libel. 
Held, that he could recover, on the ground that a person who publishes 
information for his own profit is responsible for its accuracy.— 
Reis v. Perry . 64 L.3. Q B. 566; 43 W.R. 648. 

(vii.) 0. A. —Privilege. —A communication relating to state matters made 
bv one officer of state to another in the course of his official duties is 
absolutflly privileged.— ChaUerton v. Secretary %f State for India, 
L.R. [1895] 2 Q.B. 189; 72 L.T. 858. 

Licensing :— 

(viii.) Q. B. D.— Off-licence—Place of Sale.—A brewer having an off-licence 
sent beer round in jars to houses in the neighbourhood. The jars 
were not marked as being appropriated to any particular customer, 
*but were Bent uf pursuance of orders previously given. The carmen 
left the jars and collected the price subsequently. Held, that the place 
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of sale was at the house of the oustomer, and not on the licensed 

5 remises, and that an offence had been committed.— Pletts v. Campbell 
i.K [1896] 2 Q.B. 22$; 64 L.J. M.O. 225; 43 W.R. 634. 

» 

Limitations 

0 

(i.) C, A .—Partnership Accounts-—Concealed Fraud.—A. father and two 
sons, A. and B., commenced business in 1856 as partners without 
articles. In 1870 the terms of partnership were altSred verbally. In 
1886 the father died, and the sons continued the business. A. 1 died in 
1893, and his widow claimed an account from 1886. B. claimed that 
the account should be taken from 1870, and proved that between 1870 
and 1886 A. had misappropriated funds by concoaled fraud. A.’s 
widow set up the statute. There had never been settled accounts. 
Held, that the Statute did not apply, and that if it did apply, the 
concealed fraud ousted it. Held, also, that the fact that the books 
might have been investigated did not prevent the doctrine of con¬ 
cealed fraud from applying— Betjemann v. Betjemann, L.R. [1895] 

2 Ch. 474; 64 L.J. Ch.g}4173 L.T. 2. . . 

(ii.) H. Ii.— Receipt by Agent—Fraud *of Agent—Claim Principal — Trustee 
Act, 1888, s 8.—Decision of C. A. ( see Vol. 20, p. 89, iv.) affirmed.— 
# Thorne v. Heard, L.ll. [1895] A.C. 495 ; 64 L.J. Ch. 652. 

ft 4 

Local Government 

(iii.) Ch.. D.— Building — Incombustible Material. —A building, the walls of 
which were made of vSry thin shoets of iron with layers of felt 
between, fixed to a wooden framework, does not satisfy a bye-law 
requiring all new structures to have walls of brick or stone “ or other 
hard and incombustible material.”— Badlcy v. Cvck field Union Mural 
District Committee, 64 L.J. Q.B. 571; 72 L.T. 775 ; 43 W.R. 663. 

(iv.) Q,. B. D.— District Council—Treasurer—Local Government Act, 1894, 
s. 81, subs. 1.—The office of treasurer to a district council is not one 
in respect of which the remedy of quo warrants is applicable.— Reg. v. 
Wells, 43 W.R. 576. 

(v.) Q. B. D.— General District Rate — Non-payment — Proceedings—Evidence. 
—When a person is summoned for non-payment of a general district 
rate in respect of his premises, he is entitled to call evidence to shew 
that the premises are not situated in the £rea for which the rate is 
made.— Baglan Bay Tin Plate Co. v. Jphn, 72 L.T. 805. 

(vi.) Q. B. D. — Local Authority — Contract — Penalty. —The enactment con¬ 
tained in the Public Health Act, 1875, sebt. 174, sub-sect 2, iswhligatory, 
and not merely directory, so that a contract which does not specify 
any pecumafy penalty cannot be enforced against an urban authority. 
— British Insulated Wire Co. v. Prescot Urban District Council, L.R. [1895] 
2 Q.B. 403. 


Harried Woman 

(vi?.) Ch. D - -Release of Reversionary Interest — Election.—A covenant, by a 
woman Quarried m 1873, to release a reversionarj*4ife interest under 
marriage settlement, is not binding even when contained in a 1 
separation deed ; and the receipt by her of an annuity under the deed 
does not raise any case of election .—Harle v. Jarman, L.R. [1895] 

2 Ch. 319; 73 L.T. 20; 43 W.R. 618. • 

*(viii.) Ch. D. —Reversionary Interest—Deed Acknowledged — Malm’s Act.— 
Personalty was vestecl in trustees upon trust to pay income to 8, until 
he bIiouIA become bankrupt, and then tp«apply it in then* discretion 
for the benefit of S. or any of his children, born or to be born. 8. 
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*■ became bankrupt in 1861, having four children. In 1862 the children 
executed a deed directing the trustees to pay the income to B. or his 
wife at their discretion, and after the death of the survivor to hold the 
fund in trust for the children. Held, *hat though this deed could 
not put an end to the discretionary trust so far as after-born children 
were conceded,sit did terminate the interests of the four children 
under the existing will and did create new interests, so that M., one of 
the children, could bind her interests thereunder by deed acknowledged 
• under Malm's Act .—Capes v. Ferrand, 73 L.T. 17. 

(i.) C. A. —Separate Estate—Restraint — Judgment—Income Due but not 
Paid .—Income of the separate estate of a married woman as to which 
she is restrained from anticipation, cannot be made available in 
execution upon a judgment against her if it has not been paid at the 
date of the judgment, even though it had then accrued due .—Loftus v. 
Heriot, L.B. [1893] 2 Q.B. 212. 


Master and Servant 

(ii.‘ C. A. — Information Acquired in Sendee—Duty of Servant. —Decision of 
Q. B. D. (sec Yol. 20, p. Ill, iv.) affirmed.— Robb v. Green, 
L.R. [1895] 2 Q B. 315; G4 L.,T. Q.B. 593; 73 L.T. 15. 

(iii.) C. A. — Wrongful Dismissal - - Dissolution of Partnership .« — the 
defendants, four partners, agreed to employ the plaintiff as manager 
for a certain term. Before the end of the term two of the partners 
retired. The other two were willing Ao continue to employ the 
plaintiff. Held, that the dissolution of the partnership amounted to a 
wrongful dismissal of the plaintiff, but that he was only entitled to 
nominal damages.— Brace v. Colder, L.R. [1895] 2 Q.B. 253; 
64 L.J. Q.B. 582 ; 72 L.T. 829. 


Metropolis Management:— 

(iv.) Q. B. D.— Buildings—Land laid out as a Street for Foot Traffic — 
Metropolis Management Act, 1892, ss. 7,8.—D. began to build two blocks 
of artisans’ dwellings. There was a space between them for access to 
the different tenements, which had separate access thereto, and it was 
shut off from the street by gates. Held, that the magistrate could 
properly find that a such space was not a “ road, passage, or way laid 
out as a street for foot traffic.”— London County Council v. Davis, 
64 L.J. M.C. 212; 43 W.R. 574. 

(v.) C. A.— Building—Line j)f—Certificate of Architect—Metropolis Manage¬ 
ment Act, 1862, e. 75.—When a house is built at tho corner of two 
*• streets the superintending architect of the London County Council 
must decide in which street it iB situate, and th& magistrate, before 
whom proceedings for its demolition as being beyond the building line 
taken, cannot review his certificate.— Allen v. London County Council, 
64 L.J. M.C. 228; 73 L.T. 101; 42 W.R. 074. 

(vi.) C. A.—“ Building, Structure, or Erection ”— Metropolis Management Act, 
1862, s. 75.—Decision of Q. B. D. (see Yol. 20, p. 112, i.) affirmed.— 
Lavy v. London County Council, 73 L.T. 112; 43 W.R. 677. 

(vh.) C. A. & Q B. B. — Drain — Saver—Liability to Repair — Wrongful Act 
of Builder — Metropolis Management Act, 1855, s. 250.—A builder built 
four houses, which he, contrary to the directions of the sanitary 
authority, caused to be drained into one dram. The purchaser of the 
premises in whioh the drain was situate was called upon to repair thd* 
same. Held, that he was not estopped ^rom alleging that the drain 
was a sewer, and cqpsequently repairable by the sanitary authority.— 
Kershaw v. Taylw, L.R. [1895] 2 Q.B. 208 & 471; 64 L.J. M.C. 222 & 245. 
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(i-) C. A,-—New Street—Paving—Apportionment—Metropolis Management 
Act, 1862, s. 77.—In apportioning the cost of paving a new street, the 
local authority is not bound to charge the frontagers'rateably, inter st$ 
according to frontages or otherwise, and the apportionment cannot be 
questioned in the absence of mala Jules.—M.D.H. v. Fulham Vestru. 
L.R. [1896] 2 Q.B. 443. 

(ii.) C. A.— New Street—Repairs—Apportionment—Metropolis Management 
Acts , 1885; 1862, s 12.—A turnpike road which waB disturnpiked in 
1865, and which up to that date was m the charge of turnpike trustees, 
and the carriage-way of which was after that date repaired by the 
vestry, held, to be a “ new street ” in spite of the latter section, being 
a street in the popular acceptance of the term. Ah apportionment of 
expenses under the earlier Act is conclusive, although it is unequal in 
the amount it imposes upon the same kind of property, if it does not 
deal with matters outside the jurisdiction of the vestry.— Davis v» 
Greenwich District Board of Works, L.R. [1895] 2 Q.B. 219; 72 L.T. 674. 

• • | 

(iii.) Q. B. D. — Sewer — Powers of County Council — Order to Vestry. — The 
county council has no power to order a vestry to make a sewer 
according to a specified plan for the drainage of houses which are 
„ being drained directly mto the Thames.— Reg. v. St. George's, 
Hanover Sguare+Vestry, L.R. [1895] 2 Q.B. 275; 73 L.T. 62. 

• 

Municipal Corporation 

(iv.) Q. B. D. —Election — Name of Candidate Misspelt —A candidate’s name 
was “Miller.” On the burgess-role and the nomination papers it was 
spelt “ Millar.” Held, that the misspelling did not invalidate the 
nomination papers.— Miller v. Everton, 72 L.T. 838. 

(v.) Q. B. D. — Election of Aldermen — Delivery of Voting Papers — Municipal 
Corporations Act, 1882, s. 60, subs. 4.—At a meeting of a town council 
for the election of aldermen, the chairman requested the town clerk to 
collect the voting papers and deliver them to him. Held, that this was 
a proper method of delivering the voting papers.— Baxter v. Spencer, 
64 L.J. Q.B. 644 ; 72 L.T. 838. • 

Patent 

(vi.) P. C. — Improvements on old Machine. —Where a patent is granted for 
improvements on an old machine the patentee is limited strictly to his 
specification, and another person’s improvements which have the^same 
object, but* are not effected in exactly the same manner, are no 
infringement.— Brown v. Jackson, L.R. [1895] A.C. 446. 

(vii.) P. C.— Prolongation.— It is a strong, though not an insuperable 
objection to the prolongation of a patent, that several foreign patents 
for the same invention have expired, and that the English patent is 

*• the only one surviving .—In re Carl Pieper's Patent, 72 L.T. 782. 

(vui.) P.C .—Prolongation. —An extension of a patent w*!i not be granted to 
assignees \6hen the inventor has no legitimate interest m making the* 
application himself.— In re the Botcer-Barff Patent, 73 L.T. 36. 

(ix.) Chi. D.— Practice — Costs — Taxation—Particulars of Objection — Certifi¬ 
cate —Sect. 29, sub-sect. 6, of the Patents, Ac., Act, 1883, requiring the 
certificate of the Coftrt as to the propriety of particulars of objection 
as a condition precedent to allowing the qosts thereof, is pot confined 
to a oase where an action has been \ried.— Middleton v. Bradley, 
73 L.T. 81; 43 W.R. 684. 
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Pedlar 

(i.) Q. B. D*— Market—Exemption from Tollts^—Pedlars Acts, 1871, *«. 3, 6; 

® 1881, e. 2.—A pedlar is not exempt from market tolls when he offers 

for sale within |he market potatoes in a cart drawn by a horse.— 
Woolwich Lotal Board v. Gardiner , 64 L.J. M.C. 248. 

P<jor Law * 

(ii.) H. Ia,— Guardians—Limitation of Time for Payment of Debt — Costs — 
Taxation—Application to Tax.- -Decision of 0. A. (see Vol. 20, p. 82, i.) 
affirmed.— M.R. v. Edmonton Guardians, L.R. [195] A.C. 485; 
72 L.T. 811. 

(iii.) Q. B> D. — Mating—Beneficial Occupation .—Under a private Act which 
gave permissive powers the appellants purchased a mansion and land 
for a public park, and maintained such park for the public use. Held, 
that there was a beneficial occupation, and that the appellants were 
, rateable.* Former valuations and assessments were no evidence of the 
beneficial value, nor were tfcwcost of acquiring and laying out the park. 
—London County Council v. Lambeth Churchwardens, 64 L J. M.C. 252. 

Practice* 

(iv.) C. A. —Action for Costs— Order of Probate Division .—An action can be 
brought in the Queon’s Bench Division to recover taxed costs due 
under an order of the Probate Division* and final judgment can be 
signed under Order xiv .—Norton v. Gregory, 73 L.T. 10. 

(v.) C, A. —Adding Parties—Deposit of Freight—Action for Freight .—Cargo 
was warehoused by the shipowner with notice of a hen for freight 
under sect. 493 of the Merchant Shipping Act, 1894. The consignees, 
who were only agents for sale, deposited the freight with the ware¬ 
houseman, with a notice to retain it under sect 496 The shipowner 
sued the consignees for a declaration of title to the money. Held, 
that the shippers should be added as defendants that they might 
oounter-claim for damages for short delivery and injury to cargo.— 
Montgomery v. Foy, Morqan db Co., L.R. [1895] 2 Q.B. 321; 73 L.T. 12; 
43 W.». 691. 

(vi.) Ch., X).— Company—Deceiver and Manager — Continuance—Form of 
Order .—Where there has been a receiver and manager appointed on 
an interlocutory order ifi a debenture-holder’s action, as receiver 
generally and as manager till a fixed date, the judgment should merely 
extend the time during which the receiver may act as manager.— 
• Davies v. Vale of Evesham Preserves Co., 13 W.R. 646. 

(vii.) 0. A. —Consent Order—Power to Set Aside .—The Court has jurisdiction 
to set aside a consent order in an action on the grounds on which it 
would set aside an agreement between the parties .—Huddersfield 
Banking Co. y. Lister d: Son, L.R. [1895] 2 Ch. 273 ; 64 L.J. Ch. 523 ; 
72L.T. 703; 43 W.R. 507. 

m 

(viii.) CL A. — Commercial Causes — Evidence .—The Court established for the 
trial of oomo*3rcial causes is bound by the technical rides of evidence, 
and must administer the law in the ordinary way .^-Baerlein <£• Co. v. 
Chartered Mercantile Bank of India, London, and China, L.R. [1895] 
2 Ch. 488 j 72 L.T. 850 ; 43 W.R. 692. 

(ix.) Ch. B.— Costs — Witnesses' Expenses — R. S. C. 1883, 0. lxv., r. 27 (9), 
(20), (29), (87), (38)— Photographs .—The o^sts of witnesses subpoenaed, 
bat not called, are within the taxing master’s discretion, which he 
must exercise under*tfee order mentioned, without reference to scales 
and rules before the Judicature Act. Semble, that the costs of a 
photographer called merely to prove pho|pgraphs should not be allowed 
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unless notice to admit his proof lias been given and the adnussioA has 
been refused.—East Storehouse Local Board v. Fictoria Brewery Co 
L.R. [1895] 2 Ch. 514 ^73 L.T. 54; 43 W .11.585.' 

(i-) P. D.—Divorce— Suing in Forma Pauperis—Divorce Act, 1851, *. 51.— 
The practice is to allow a husband suing for divorce in forma 
pauperis only his or his solicitor’s out-of-pocket costs, including 
those of the certificate, and in the lutter caso a reasonable sum 
for office expenses. Semble , that a barrister dt solicitor may 
receive fees from such pauper petitioner, and that a solicitor,'* not 
assigned to but employed by him, may sue him on a retainer, and that 
the respondent or co-respondent if successful can obtain an order 
against him for full costs, and that there is no clear rule as to obtaining 
security for costs from such a petitioner.— Richardson v. Richardson, 
L.R. [1895] P. 276 ; 64 L.J. P. 93. 

(ii.) Ch. X),— Interlocutory Motion— Delivery of Documents—Subject of Action. 
—The defendant was in the employment of the plaintiffs, who were 
carrying out a contract for a railway company. He entered the 
measurements of work done by his employers. During fart of liistime 
he also acted in some capacity for the company, and received part of 
his salary from them. He left the plaintiffs’ service of his own accord 

• and carried away the documents containing such entries. The 
plaintiffs sued for # their reoovery. Held, that his removal of them was 
improper, and that he could be ordered on interlocutory motion to 
restore them.— Whitwam v. Moss, 73 L.T. 57. 

(in.) C. A — Liverpool Court of Passage. —Order xiv. of the R. S. C. is not 
“ applicable to ” the Passage Court, as that Court lias no machinery 
for administering the order.— E. p. Spelman, L.ll. [1895] 2 Q B. 174; 
64 L.J. Q B. 640 ; 43 W.R. 609. 

(iv.) C. A. — Mortgage Debt—Receiver — Special Endorsement — R. S. C., 1883, 
0. xiv.—The fact that a mortgagee has appointed a receiver does not 
prevent him from applying for judgment under Order xiv. when he 
sues for the debt and interest, but in a case where there seemed to be a 
question as to the stato of the account, leave to defend was given — 
Lynde v. Waithman, L.R. [1895] 2 Q.B. 180 ; 72 L.T. 857. 

(v.) Ch. D.— Originating Summons—1 oreclosure—Debenture-holder.—A fore¬ 
closure order cau be made at the instance of a debenture-holder on an 
originating summons.— Oldrey v. Union Worlcs, 72 L.T. 627. 

(vi.) Ch. D .—Payment Out — Petition — Creditor's Action .—Upon further 
consideration in a creditor’s action foj distribution of funds paid in 
under the Trustee JReljpf Act, an order will be made for pRyment out 
to the persqps found entitlod without a petition —Pullen v. Isaacs, 
72 L.T. 834. 

(vii-X Ch. D.— Petition — Costs —22. S. C., 1888, 0. lv., r. 2 (1).—A petition 
was presented for payment out of Court of part of a sum of over 
£1000 paid in by a railway company, and for the transfer of the balance 

% to the credit of an action in which an order had been made declaring 
the rights of the parties interested. Held, that the company must pay 
the costS, not being greater than those properly incurred on a summons 
adjourned to the judge in chambers and attended by counsel. In re 
Lancashire and Yorkshire Railway; Slater v. Slater, 64 L.J. Ch. 688 ; 
72 L.T. 627. 

_(viii.) C. A. —Service out of Jurisdiction—Domiciled Si atthmai*—Business in 
England under Firm.Name .—Rule 11 of Order xlvm., A., does not 
authorise service of a writ on a domiciled Scotchman who carries on 
business «n England under a firm nan^e* but proceedings must be 
taken under Order xi. The object of the former rule is not to enlarge 
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* the jurisdiction of the Court against foreigners; and a person can only 
be sued under his trade name in connection with the business carried 
On under that name .—Maclver v. Bvmq 64 L.J. Ch. 681; 73 L.T. 89. 

(i.) C. A.— Suspension of Injunction—Extension of Time—Court to apply to. 
—The Court ft Appeal, varying a -judgment, granted an injunction, 
but suspdhded its operation for a certain time. Held, that an applica¬ 
tion for its further suspension might be made to the judge of the Court 
below.— *Shelfer v. City of London Electric Lighting Co., L.R. [18961 

* 2 Ch. 388 j 73 L.T. 42. 

(ii.) C. A.— Vesting Order—Trustee Refusing to Transfer — Time — Costs — 
Trustee Act , 1893, as. 36 (ii.), (d), 38.—Decision of Ch. D. ( see Yol. 20, 
p. 84, ii.) affirmed.— In re Knox's Trusts, L.R. [1895] 2 Ch. 483; 
72 L.T. 761. 

Prescription 

(iii.) Ch. I).—Easement—Opening River Locks. —The defendants had for 

• many‘years exercised the uninterrupted right in times of flood of 
opening the ga$es of thr&e looks on a river which belonged to the 
plaintiff and his predecessors in title. The right was traced to a deed 
of 1689, by which the plaintiff’s predecessor in title took from the 
Corporation a conveyance of the Bite of one of the locks. TMb plaintiff 
had no notice, actual or constructive, of this deed. Held, that the 
defendants’ claim to open the locks could be supported on the 
presumption of a lost grant, apart froth the said deed, which was bad 
as a grant of an easement in gross. Held, also, that the primd facie 
prescription from uninterrupted possession was not dofeated by the 
said deed.— Simpson v. Corporation of Godmanchexter, 73 L.T. 90. 


Principal and Surety 

(ir.) H. L .— Scotch Law — Guaranty. —An undertaking by the defenders to 
give, when required, a guaranty for the repayment of money to be lent 
by the pursuer is a good “ cautionary obligation ” within the meaning 
of the Mercantile Law (Scotland) Amendment Act, 1856, s. 6, and is 
binding on the defenders as a direct obligation.— Wallace v. Gibson, 
L.R* [1896] A.C. 364. 

• 

Hallway p 

(v.) C* A.— Luggage — Servant — Property of Employer. —The plaintiff’s 
servant travelled by the defendants’ line with a portmanteau, which 

m was accepted as his personal luggage.* It contained his livery, which 
was the plaintiff’s property. The livery was destroyed through an act 
of misfeasance of one of the defendants’ porters. Held, that the 
defendants were liable to the plaintiff.— Meux v. Q.E.R., L.R. [1895] 
2 Q.B. 387 ; 48 W.R. 680. 

(vi.) C. A. —Receiver and Mariai,er — Expenses of Promoting Bill. — Decision 
of Ch. D. (see Yol. 20. p. 117, ii.) affirmed. —In re Mersey Railwty Co., 
64 L.J. Cjn 625 ; 72 L.T. 735. . 

(vii.) HI, I,.— Special Rate—Forwarding Traffic of another Company — Duty 
towards Public. —Decision of C. A. ( see Vol. 19, p. 56, v.) reversed.— 
Davis v. Taff Vale Railway Co., 72 L.T. 632. 

Revenue• 

(via.) Q. B. D ,— Account Duty — Voluntary Settlement—Custom, <&c.. Acts, 
1881, s. 38, subs. 2»fa); 1889,«. 11.—Where partnership artioles provide 
that on the death of a partner his share Bhall be sold to the surviving 
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partner, subject to an annuity to his widow, payable out of the gross 
profits, such annuity is property passing under a voluntary settlement, 
and is part of the deceased partner’s estate, and account duty is 
payable in respect thereof,— Attorney-General v. Wendt, 43 W.R. 701. 

(i.) C. A. —Account Duty — Marriage Settlement— Children of Former 
Marriage—Voluntary Disposition—Customs and Inland Revenue Acts, 
1881, s. 38, sub-s. 2; 1889, 8. 11.—Decision of Q. B. D. (see Yol. 20, 
p. 54, i.) reversed.— Attorney-General v. Jacobs-Smith, L.R. [18®5] 
2 Q.B. 341; 64 L.J. Q.B. 605 ; 72 L.T. 714; 43 W.R. 657. 

(ii.) Q. B. D.— Inhabited House Duty — Exemptions —“ Charity School ”.—A 
college, which is partly kept up by endowments and partly by fees paid 
by the students, is not entitled to exemption as a “ charity Bohool ” 
under 48 Geo. 3, 0 . 55, Sched. B.— Southwell v. Governors of Royal 
Holloway College, L.R. [1895] 2 Q.B. 487. 

(iii.) Ch. D.— Legacy Duty — Personal Estate to be laid out m Land — Reversion 
to Legatee on his oicn Death — Legacy Duty Act, 1796, ss. 12*19— Custopis, 
(&c , Act, 1881, s. 41.—T., who died m»1884, devised his real estate toB. 
for life, remainder to his first and other sons in tail male, remainder 
to B. in fee, and bequeathed his personalty to be laid out in land to 
* be^ettled to liko uses. On B. becoming tenant for life legacy duty 
was paid at one pe* cent, on his life interest in the personalty not 
invested in land. He died in 1893 without male issue, having directed 
that all money liable to t>e laid out in land under T.’s will to which he 
was absolutely entitled sliohld be considered as part of his personal 
estate. His executors paid three per cent, affidavit duty on his 
personal estate. Held, that on his death without issue male, B. 
“ began to enjoy the benefit ” of the capital of T.’s personal estate, and 
that legacy duty at one per cent, was payable thereon.— Lord Kenlis 
v. Hodgson, L.R. [1895] 2 Ch. 458 ; 69 L.J. Ch 485 ; 72 L.T. 866. 

(iv.) Ch. D. — Legacy Duty — Annuity — Term of Years — Direction to Accumu¬ 
late. —Lands were devised to trustees for a term of 500 years, and 
subject thereto in strict settlement, the tenant for life being A. The 
trusts of the term were to pay an annuity to the person entitled under 
the settlement, and subject thereto to accumulate the rent^and profits 
for twenty-one years, and invest the same in real estate to"be settled 
to the same uses, and after the determination oMhe torm of twonty-one 
years, to pay the rents and profits to the person entitled under the 
settlement. Held, that during the tweifty-one years A.’s annuity was 
a mere charge on the estate of another and that legacy and not 
succession duty was therefore payable in respect thereof.— wHoghton 
v. De Hoghton, L.R. [1895] 2 Ch. 517; 64 L.J. Ch. 590; 73 L.T. 2f; 
44W.R. 630. 

(y.) Q. B. D. —Probate Duty —“ Voluntary Transfer ”—Customs and Inland 
Revenue Acts, 1881, s. 38, subs. (2) (b); 1889, 11, sub-s. (1).—A. andB. 

purchased stock in their joint names out of monies provided by them 
*|n equal shares, on the express agreement that the survivor should be 
entitled to the whole stock. Held, on the death of A., that the 
purchase <Jf half of the stock was a “ voluntary transfer ” of such 
stock by A. to himself and B., although there was an agreement 
that B. should do the like.— Attorney-General v. Ellis, L R. [1895] 
2 Q.B. 466. 

ivi.) Q. B. D.— Probate Duty—Foreign Mortgage Securities.— Where a 
testator, domiciled in England and possessing mortgage securities on 
foreign lands, bequeaths his residue as to part upon trust for his wife, 
and she dies while the estate is being adnfinistered, and bequeaths 
her personal estate upon trust for sale, suoh part thereof as consists ox 

• B—2 
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foreign mortgage securities remains a foreign asset, and is not subject 
to probate duty under tbe Customs, &c., Act, 1881.—Attorney-General v. 
Lord Sudeley, 43 W.R. 700. \ 

(i.) C.A.&Q.B.D. — Stamp—Marketable Security—Stamp Act, 1891, m. 33, 
82, sub-s.} (b)f«. 122.—An American railway company, as security for a 
loan, handed to the lender, through their English agents, an instrument 
by whiqb they promised for value received to pay the amount named 
« twelve months after date. It stated that it was one of a series and 
was secured by a deposit of gold bonds. The instruments were dealt 
in upon the Stock Exchange, but not officially quoted. Held, that it 
was a marketable security, and not only a promissory note, and 
was chargeable with stamp duty as a marketable security.— Brown, 
Shipley and Go. v. Commissioners of Inland Revenue, L.R. [1895] 
2 Q.B. 240 ; 64 L. J. M.C. 209 & 241. 


Sale of Goods 

0 OQ H. It .— Hire-Purchase—Contract — Pledge—Factors Act, 1889, *s. 2, 9.— 
Decision of C. A. (see Vol« 19, p. 139, iv.) reversed.— Helby v. Matthews, 
L.R. [1895] A.C. 471; 43 W.R. 561. 

(iii.) O. A.—Hire Purchase—Fraudulent Sale — Conviction—Reverting of 
Title—Sale of Goods Act, 1893, s. 24.—Decision of Q. B. 1). (see Vol. 20, 
p. 87, iv.) reversed.— Payne v. Wilson, 73 I*T. 12; 43 W.R. 657. 

(iv.) Ch. D.— Pledges—Person in Possession—Sale of Goods Act, 1893, *. 
25, subs. 1.—A merchant sold goods ih the hands of a warehouseman, 
and afterwards pledged the goods to the warehouseman for advances 
made m good faith without notice of the sale. Held, that the pledge 
conferred no title to the goods.— Nicholson v. Harper, L.R. [1895] 
2 Ch. 415 ; 64 L.J. Ch. 672; 73 L.T. 19. 

Scotch Law:— 

(v.) H. L. — Entail — Direction to Entail on Heirs of another Estate — 
Disentail of that Estate.— In accordance with the directions of a trust- 
disposition and settlement the trustees thereof disposed the estate of 
N. to X., “ who is the heir in possession of the estate of H.,” and, failing 
him, “ then to the heirs substitute in the said entail of H.” The entail 
of H. was broken by the successor of X. Held, that the disposition of 
the estate of NT under the entail by the trustees was operative, although 
the entail of H. was no longer in existence.— Inglis v. Gillanders, L.R. 
{1895] A.C. 507. 

(vi.) H. I*. ■— Husband aitd Wife—Marriage Contract — Husband's Creditors. — 

. By ante-nuptial contract of marriage the husband bound himself to 
pay during his life an annuity to his wife to be applied by her 
towards the expenses of my household and establishment.” The 
annuity was secured on heritable property, and declared to be the 
wife’s separate estate, froe of the jus mariti. Held, that the wife could 
not claim the annuity against the husband’s creditors.— Birkett v. 
Purdom, L.R. [1895] A.C 371. „ 

Settled L%nd- « 

(vii.) C. A.'— Improvements - Effected by Tenant for Life—Reimbursement of 
By the combined effect of sect. 26 of the Bettled Land Act, 1882, 
and sect. 15 of the Bettled Land Act, 1890, the Court may order 
capital money to be applied in reimbursing a tenant for life for 
improvements already effected and paid for. But where no schbme 
was sanctioned before the execution St the work, the Court will regard 
•the improvements more critically and carefully.—in re Tucker's 
Settled Estates, LZB. [1895] 2 Ch. 468 ; 64 L.J. Cli. 518; 72 L.T. 619; 
43 W.R# 581. 
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D.—Money Settled to belaid out in Land—Powers of Tenant for Life 
Settled Land Act , 1882, e. 83.—The tenant for lifehas the same powers 
over money m the hands trustees to be laid out m land as he would 
have over the land itself, and he can direct how the money shall be 
applied or invested as capital money.— Pearsdh Gee v. Pearson, 
64 L.J. Ch. 606. 

(ii.) C. A. — Trust for Sale—Building Lease. —Land was devised upon trust 
for sale. The trustees had power, until sale, to let “ upon such terinb 
and conditions as they may consider most advisable ” It appeared 
that it would be most advantageous to let the land on building lease by 
auction, and then sell it subject to the lease. Held, that such procedure 
might lie sanctioned, subject to evidence that the rent under the 
building lease would not be less than the present not rental.— James 
v. Gregory, 64 L.J. Ch. 686; 73 L.T. 1. 

Ship 

(in.) C. A. —Bill of Lading—Exemption of Shipowner's Inability—Negligent# 
of Slei'edore —Goods were shipped under a hill of lading which exempted 
the shipowners from liability for any negligence of the “ pilot, master, 
mariners, or other servants of the shipowners in navigating the ship 
or otherwise.” The stevedore employed by the shipowners stowed the 
goods negligently, and?they were damaged. Held, that the shipowner 
was not liable.— Baerselman v? Bailey, L.K. [1895] 2 Q.B. 301; 
72 L.T. 677 ; 43 W.E. 593.* * 

(iv ) C- A .-Bill of Lading — Exemptions—Negligence of Servant—Due Dili¬ 
gence of Owner. —A bill of lading exempted the shipowner from 
liability for loss caused by the negligence of his servants in the navi¬ 
gation or management of the ship, provided that he had exercised due 
diligence in making her seaworthy. The carpenter employed by tho 
shipowner failed to see that she was seaworthy when she sailed, and 
the goods were damaged owing to her unseaworthiness. Held, that 
the shipowner had not exercised due diligence, and was not 
relieved from liability.— Dobell and Co. v. Steamship Rossmore Co., 
L.R. [1895] 2 Q B. 408; 73 L.T. 74. 

(v.) Q. B. D.— Charter-party—Deviation. —By a charter-party,* rociting 
that a ship was of a capacity of about 125 tons, i£ was agreed that she 
should load “ a cargo or estimated quantity of 470 quarters of wheat,” 
being in fact 102 tons, at li. and discharge it at G. There wfs the 
usual exception of sea perils, and liberty to call at any ports. Sho 
loaded the wheat and took in further cargo at M., which is in tl» same 
port as R., which she discharged at P. in the same port as G., and in« 
going to G. spruftg a leak whereby the wheat was damaged. Held, 
that the charter-party, though the word “ cargo ” was used, did not 
amount to a hiring of the whole ship, and that the liberty to call at 
any ports included liberty to call to tako in and discharge cargo; and 
further, that the word “ ports ” was not used m a technical sense, so 
that there had been no deviation m going to M. and P.— Coffin v. , 
Aldridge, L.I}. [1895] 2 Q.B. 366. 

(vi.) Q. B. D.— Charter-party — Refusal to Sign Bills of Lading — Penalty. — 
A charter-party provided that the captain should sign bills of lading 
within twenty-four hours or pay £10 for every day’s delay as and for 
liquidated damages. Held, that this was a penalty and not liquidated 
• damages.— Raijner v. Rederiaklicbolaget Condor, L.R. [1895] 2 Q.B. 289 ; 
64 L.J. Q.B. 540 ; 73 L.T.*)G. 

(vu.) O. A. — Charter-party — Delivery of Spars. —A ^harter-party for the 
carriage of spars provided for their discharge idto lighters. Held, that 
the consignees were bound to have men in the lighters to assist in 
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getting the spare into them, and that they were liable lor demurrage 
for the delay caused by their failure to provide such men .—Petersen v. 
Frecbody and Co., L.R. [1895] 2 QJ&294. 

(i.) C. A. & Q. B ^-Charter-party- Liability of Owner—BUI of Lading. 
—A charter-party provided that the captain should be the agent of the 
charterer for all purposes, and should act as such in signing bills of 
lading. Held, that the shipowner w&b still liable to the indorser of a 
bill of lading which did not contain an explicit statement exonerating 
him .—Manchester Trust v. Furness, Withy and Co., L.R. [1896] 
2 Q.B. 282; 64 L.J. Q.B. 649; 78 L.T. 110. 


(ii.) O. A.— Collision—Compulsory Pilotage — Bristol. —Decision of P. D. (see 
Yol. 20, P- 88, iv.) affirmed.— The Charlton, 73 L.T. 49. 

(iii.) P, D,— Collision—Third Party — Indemnity. — Defendants in a col¬ 
lision action in rein served a third-party notice upon the ship repairers 
under whose control, as they alloged, their ship was at the time of the 
collision. Held, that as there w%s no oontraot, express or implied, 
involving an indemnity, the third-party practice did not apply.— The 
Jacob Christiansen, L.R. [1895] P. 281; 64 L.J. P. 92; 72 L.T. 902. 

(iV.) P. D. — Co-ownership. —A majority of co-owners have no power to change 
the ownership against the wish of the minority by forming themselves 
into a limited company, and in such a came the sale of the ship will be 
decreed in an action of restraint.— The Herewnrd, L.R. [1895] P. 284; 
C4L.J. P. 87; 72 L.T. 903. , . 

(v.) O. A.— Derelict — Recovery by Shipowner — Freight. —If a ship is 
abandoned during a voyage, and the cargo owner exercises his right of 
treating this as a determination of the contract of affreightment, the 
subsequent recovery of the ship by its owner from salvors at the port 
of discharge will not revive the contract, and the cargo-owner will be 
entitled to have it delivered to him without payment of freight.— The 
Amo, 72 L.T. 621. 


(vi) Q, B. D.— Freight—Goods Damaged—Insurance of Profit — Average — 
Concealment. —Goods which are no longer merchantable owing to sea 
damage are not liable for freight, the same being payable on right 
delivery. Where a charterer shipped goods at freights which together 
exceeded the*chartered freight, and insured his profit, held, that there 
was a total loss when, owing to some of the goods being damaged, the 

* freights received amounted to less than the chartered freight. The 
fact that the chartered freight was a lump sum and not a tonnage rate, 

* held, to be one which the assured was not bound to disclose.— Asfar and 

t Co. v. Blundell, L.R. [1895] 2 Q.B.*196; 64 L.J. Q.B. 573 ; 73 L.T. 30. 

(vii.) P, D.— Insurance — Abandonment — Freight — Cash Advances. — The 
plaintiffs insured a ship which was abandoned as a total loss, but the 
cargo was salved ana delivered. They claimed the gross freight. 
Held, that the shipowners were entitled to deduct a sum advanced by 
the charterers for ship's disbursements at the port of loading under a 
clause in the charter-party, as being equivalent to a prepayment of 
freigM; but that they were not entitled to deduct a sum for coals and 
expenses necessarily incurred by the master at an intermediate port, 
this disbursement not having been incurred for freight alone. -The 
Bed Sea, L.R. [1896] P. 293 ; 64 L.J. P. 89. 

(viii.) Commercial Court. — Insurance — Collision — “ Piers." —A rein¬ 
surance policy insured against loss by collision with (amongst «bther 
things) “ piers or stages, or similar%tructure&.” A vessel was driven 
% against a sloping bank formed of loose boulders ki protect a breakwater. 
Held, that the loss came within the policy.— Union Marine Insurance 
Co. v. Borwick , L.R. [1895] 2 Q.B.JJ79. 
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(i.) C. A. —Insurance — Hull and Machinery—Warranted Uninsured— 
Honour Policies — Disbursements .—Decision 'of Q. B. D. (see Vol. 20 
p. 118, viii.) affirmed .—Roddick v. Indemnity Mutual Marine Insurance 
Co., L.R. [1895] 2 Q.B. 380? 72 L.T. 860. 


( 11 .) C. A. —Harbour Authority—Liability of—Unsafe Decision of 

P. D. (see Vol. 20, p. 118, vi.) affirmed.—JVic Burlington, 72 L.T. 8U0. 


(iii.) P. D.—Mortgage — Priority — Freight—Commission on Sale by Mortgagee. 
—The principle that a first mortgagee whose mortgage is taken to cover* 
f utnre advances cannot claim in priority to a second mortgagee the 
benefit of advances made after notice of the second mortgage, applies 
to mortgages of ships. A mortgagor assigned his freight to first 
mortgagees to secure advances for disbursements. The mortgagee had 
notice of a second mortgage. They arrested the ship but did not take 
possession before freight was paid. Held, that they did not receive it 
under their mortgage but as assignees, and were entitled to hold it as 
against the second mortgagees. A commission charged by mortgagee#, 
as part of the expenses of saie of a ship was disallowed. A commission, 
in respect of such advances stipulated by letter was allowed, the letter 
being a good collateral agreement, which did not affect tho right of 

redemption .—The Benwetl Tower, 72 L.T. 604. 

• 

(iv.) P. D!— Salvage—Towing Agreement .—The master of a disabled ship 
agreed with a passing Steamship for half-an-honr’s towage for a fixed 
sum. The hawser broke immediately after the completion of the 
agreed time, and the steanfelnp refused to continue the towage. Held, 
that although no benefit had resulted from the services, the agreement 
had boon duly carried out, that it was not manifestly unfair, and that 
the agreed sum must be paid .—The Strathgarry, 72 L.T. 900. 


(v.) C. A- Seaman—Contract of Service—Increased Danger—Voyage Uncom¬ 
pleted —Traces.—Decision of Q. B. D. (sec Vol. 20, p. 119, iv.) affirmed. 
— O’Neill v Armstrong, L.R. [1895] 2 Q.B. 418. 


Solicitor 

(vi.)^Q. B. J>. — Misconduct — Committee of Law Society—Discretion — 
'Solicitors Act, 1888, ss. 13, 39.—The committee of the Incorporated Law 
Bociety have a discretion to refuse to proceed m the matter of an 
application against a solicitor, if they consider that the affidavit of the 
applicant discloses no prima facie case c9 misconduct. The ^Oourt 
may, in its discretion, refuso a mandamus to compel the committee to 
hold a further enquiry, because the applicants can bring the aUlegod 
misconduct directly before tfic Court — Beg. v. Incorporated Law Society, 
L.It. [1895J 2 Q.B. 456 ; 43 W.K. 087. 

(vii.) P. C.—Negligeiue — Evidence—New Trial—Jamaica Civil Code. —In an 
action against a solicitor for noghgcnce in not taking the proofs of the 
witnesses before a trial, the witnesses may be called to prove what 
evidence they would have given; but as it appeared that such evidence, 
if given, could have had no legitimate effect on the verdict, held, in 
accordance with the Jamaica Civil Code, Art 428, th# a new trial 
ought not to be oadered.— Manley v. Palache, 73 L.T. 98. 

(viii.) Ch.. D.— Order for Taxation—Recovery of Amount found Due. —A solicitor 
obtained a common order for taxation of his costs in the Chancery 
Division, which contained no direction for payment by the client of 
* the amount found due. Held, that payment of the amount found due 
could not be enforced by summons, but that an action must bebrought 
for the purpose.— In re Debenham and Walker, [1895] 2 Ghf 430; 

73 L.T. 115; 48 W.R. 699. 
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(i.) Ci A.—•Taxation-Scale Fee—Debenture Trust Deed .—The costs of a 
debenture trust deed, which was intended to be a mortgage security 
for moneys advanced, but under which no debentures were actually 
issued, must be taxed under Rule x (c) of the General Order .—In re 
Bircham <& Co., 43 W.R. 673. 


Trade Mark:— 

(ii.) C. A. —Invented Word — Registration — Patents, <£c., Acts, 1883, s. 64; 1888, 
«, 10, subs. 1 (d), (e ).—Decision of Ch. D. (see Vol. 20, p. 91, ii-) 
affirmed .—In re Densham's Trade Mark, 64 L.J. Ch. 634; 72 L.T. 614. 


Tra'mways 

(iii.) Oh. D.— Receiver—Non-repair of Rails — Penalty—Tramways Act, 1870, 
ss. 28, 56.—An order for a receiver and manager of a tramway company 
was made in a debenture-holder’s action. Subsequently an order was 
maje by justices, at the instance^ of the county council, imposing a 
penalty, raisable by distress, for non-repair of the rails of the tramway. 
Held, that the county council ought to have leave to distrain on the 
company’s goods, notwithstanding the appointment of the receiver 
and manager .—Pegge v. Neath and District Tramways Co., L.R. [1895] 
2 Ch. 508 ; 73 L.T. 25. „ * 


Title, • 

(iv.) C. A.—Legal Origin — Presumption. —The plaintiff, as surviving trustee 
of parish lands, alleged that from the time of legal memory certain 
lands had been vested in the feoffees upon trust for the vestry, 
subject to a rent-charge, and that the defendants had been tenants of 
the vestry at a yearly rent since 1888, which tenancy had expired. 
Held, that a legal origin of title was not impossible, and that it ought 
to be presumed. Held, that the omission of the land from the feoff - 
mentsof the parish before 183H was not sufficient to rebut the inference 
which the Court was compelled to draw from the long possession,— 
Eliot v. Mayor of Bristol, 72 L.T. 752. 

* 

Vendor and Purchaser :— 

(v.) Ch. D .— Gavelkind—Enfeoffment by Infant — Consideration. —Where a 
* title to gavelkind land is derived from a conveyance and enfeoffment 
tt made by adults ar»l infants, and the transaction shews on the face of 
it that the infants did not receive a*proper proportion of the purchase 
money, a purchaser cannot be compelled to* accept the title.— In re 
MasUell and Goldfinch's Contract, L.R. [1895] 2 Ch. 525; 64 L.J. Ch. 678: 
72 L.T. 836; 43 W.R. 620. 

(vi.) Ch. D.— Particulars — Plan — Part of Contract. —Four lots were put up 
to auction, described as containing a depth of 98 feet each. The par¬ 
ticulars stated that a right of way would be granted over the path at 
the hack. A plan was, annexed, the accuracy of which was not 
guaranteed, which shewed the four lots as extending from a road to 
the boundary of the vendor’s property, with figures showing the depth 
as stated. A line was drawn across the lots four feet from the wall, 
but the space beyond the line was coloured with the rest of the lots. 
There was no actual existing path. The purchasers of the lots did 
not wish to have any right of way, and claimed conveyances dff the 
whole depth of the lots as coloured. 6 Held, that they were entitled to 
, such conveyance without any reservation of % right of way.- -In re 
Lindeay and Fofder't Contract , 72 L.T. 832. 
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(i.) C. A.— Specific Performance—Bad Title — Conditions — Ifeposit. —The 
plaintiff offered leaseholds for sale, with conditions which provided that 
no objection should be jiaade as to the title between the date of an 
under-lease and the date of an assignment thereof, but should assume 
t that such assignment vested in the assignee 9 a good title. The 
defendant, the purchaser, discovered that owing to a* breach of trust,* 1 
<%nd the fraudulent concealment of a will during the period covered by 
the condition, the title offered was bad even as a holding title. *■ Held, 
that the plaintiff was not entitled to specific performance, and that 
the defendant was not entitled to a return of the deposit he had paid. 
—Scott v. Alvarez (No. 2), 43 W.R. 694. 


Warranty 

(ii.) H. I». — Given in Error — Damages—Right of Principal to Sue —Decision 
of C. A. ( sec Vol. 20, p. 92, iii.) affirmed.— Broim v. Law, 72 L.T. 779. 

* ' j 

Waterworks* 

(iii.) H. L.— Public Road — Water-pipes—Compulsory Powers—Waterworks 
* Clauses Act, 1847, ss. 28, 29.—The railway company owned a girder- 
bridge winch carried a public road across their line. There was not 
sufficient depth of earth on the bridge to receive a water-pipe. Held, 
that the appellants were not ftntitlod to break through the abutments 
of the bridge and sling their water-pipe from the girders of the bridge. 
— Lord Provost of Glasgow v Glasgow and South Western Railway, L.R. 
[1895] A 0. 376; 72 L.T. 809. 

Weights and Measures 

(iv.) Q. B. D. — Instrument used for Trade—Weights and Measures Acts, 
1878, s. 19 ; 1889, *. 1, sub-ss. 1, 2.—A lead smelter used scales to verify 
the weight of the pigs of lead produced at his works. He kept an 
acoount of the weights, and the weights were specified in the invoices, 
though the purchasers were not bound to accept such weights. Held, 
that the scales were used for trade and ought to be stamped.— Crtck 
v. Theobald, 64 L J. M.C. 216; 72 L.T. 807. 


Will:— 

(v.) C. D — Administration with Will Annexed—Legacy to Convent .— 
Testatrix bequeathed her residue to A. B. “to be disposed of as 
shall think filPfor the benefit of” a Roman Catholic convent, A. B. 
and the executor died before the testatrix. Administration with the 
will annexed was granted to the roverond mother of the convent as 
residuary legatee, on prdbf that the institution was permanent, and 
that the reverend mother had power to receive and apply the legacy.— 
In the goods of M'Auhfe, L.R. [1895] P. 290. _. 

(vi.) P. D. —Administration with Will Annexed—Incapacity of Executor .— 
Where the executor was incapacitated by illness, administration with 
the will annexed was granted to a residuary legatee for life for the use 
and benefit of the executor till his recovery.— In the goods of Ponsonby, 
L.R. [1896] P. 287. 

*(vii.) C. A.— Bequest upon Trusts declared by Reference to Trusts of Real 
Estate—Alteration by Codicil. —Testator devised real estate m settle¬ 
ment, and bequeathed personalty to be held upon such trusts'as would 
best correspond with the trusts thereinbefore declared of the real 
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estate. By codicil he altered the order of succession of the real estate. 
Meld* that the personalty .must follow the order of succession as 
altered .—Liddell v. Liddell, 64 L. J. Ch. ^74. 


(i.) Ch. D.— Chanty — Marshalling .—Bequest of residuary personalty to a 
charity, save add except such parts as could not by law be appropriated 
by will to charitable purposes. Held, that this did not amount to a 
direction |o marshall assets in favour of the charity.— Wegg-Prosser v. 
f Wegg-Prosser, L.R. [1895] 2 Oh. 449 ; 73 L.T. 58. 


(ii.) Ch. D. — Construction —“ Charity ."—Societies for the suppression and 
abolition of vivisection are charities within the legal definition of the 
word “charity .”—Cross v. London Anti-Vivisection Society , L.R. [1895] 
2 Ch. 501; 43 W.R. G61. 


Ch. D.- Construction—Issue Living—Child en ventre.—-Devise to A. 
for life, remainder to B. “ for her absolute use and benefit in case she 
has issue living at the death ” of A., “ but in case she has no issue then 
living,” then over. At A.’s death B^was enciente, and a living child 
' was afterwards bom. He/d, that B. took absolutely.— Cleghom v. 
Furrows, L.R (1895J 2 Ch. 497 ; 43 W.R. 683. 

(iv.) Ch. D.— Construction — Children — Step-children. —A testator had, at the 
date of his will, been married for thirteen years to a wife yrhef had 
four children by a former husband, whom he treated inwall respects as 
his own. He had no legitimate children. He bequeathed his property 
to his children, with a clause substituting the issue of any child dying 
in his lifetime leaving issue. He was then fifty-nine years old ana his 
wife sixty. He had no children bom after the will. Held, that the 
step-children took.— Upton v. Jeans, 72 L.T. 835. 

(v.) O. A. — Construction — Precatory Trust. —Decision of Ch. D. (see Vol. 
20, p. 93, ii.) affirmed.— Trench v. Hamilton, L.R. [1895] 2 Ch. 870; 
72 L.T. 748; 43 W.R. 577- 


(vi.) Ch. X). — Construction—Charitable Bequest — Perpetuity. —A testator 
gave a legacy to trustees upon trust out of the income to purchase 
annually a cup to be given to the most successful yacht of the season, 
declaring that his object was to encourage yacht-racing. Held, that 
the gift was not charitable, and was void for perpetuity.— Jones v. 
Palmer, 72 L.T. ^5. 

(vii.) C. A. — Construction—Successive Limitations—Personal Estate — Lapse. 
—Testator was entitled ^subject to a life estate) to a moiety of the 
prqpeeds of sale of an fstate under a trust for sale. He devised the 
estate (reciting that he was entitled to it under the settlement) together 
m with land of his own to trustees to the use of H. for life, remainder to 
trustees to preserve, remainder to the use of first and other sons of H. 
in tail male, remainder to the use of first and other sons of E. in tail 
male, remainder to the use of first and other sons of M. in tail male, 
remainder to the use of first and other sons of F. m tail male. H. 
survived and died a bachelor. M. survived and died unmarried. E., a 
m lady, was alive and unmarried, but upwards of seventy years old? F. 
had two sq^s, the elder of whom died before the testator- Held (1), that 
the testators moiety of the proceeds of sale passqd under the devise; 
(2) -that there was no lapse by the death of the elder son of F., and 
that F.’s second son took the proceeds of sale absolutely subject to E. 
having a son; (3) that the gilt to such second son was not void under 
the itile against perpetuities, because the gift must vest, if at all, in 
the lifetime of a person living at the d^ath of the testator; and (4) 
that, E. being past child-bearing, the second son of F. was entitled to 
tbfe intermediate j&oorae from the death of the tenantffor lif e.—Devenish 
v. Pester , L.R. [1895] 2 Ch. 848 j 64 L.J. Ch. 567; 72 L.T. 816. 
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<i.) Ch. D .—< 'odiiil- Direction to Sell Land Specifically Deiced —Devise 
by will of estate at W. to P. for life, and after his death to his oldest 
son. If he should diminder twenty-seven, without issue, the testa+or 0 
directed his executors to sell the estate. A., B .and C. were appointed 
executors. By a codicil the testator appointed A# and B. ex ecu tor % 
revoked previous appointments, and directed Ins executors to soil the 
estate at W. Held, that the codicil did not deprive F and lus son of 
the benelicial interests given them by the will —Chi(fend v I Vn^on, 
73 L.T. 53. 

(11 ) P. D.—F rerutwn—Attesting Witness —A testator signed his will befoio 
one witness, who attested it in his presence. The. second attesting 
witness having arrived the testator acknowledged lus signature, and 
the first witness, m the presence of the testator and the second witness, 
traced over his signature with a dry pen. Held, that the will was not 
duly attested.— Horne v. Feather stone, 73 L.T 32 
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